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PREFACE 


TO    THE  FIRST  EDITION. 


JL  HE  very  great  and  various  powers  vested  in 
Justices  of  the  Peace,  must,  it  is  presumed,  ren- 
der every  attempt  to  facilitate  to  them  the  exe- 
cution of  so  arduous  and  important  an  office, 
acceptable  :  the  Editor  of  the  following  work, 
nevertheless  feels  it  incumbent  on  him,  to  explain 
the  manner  in  which  he  has  executed,  what  he  now 
offers  to  their  attention. 

In  the  first  place,  he  has  endeavoured  to  collect 
End  arrange,  under  proper  titles,  and  in  alpha- 
betical order,  the  whole  of  the  Law,  upon  every 
subject,  wherein  a  Magistrate  has  either  directly 
or  incidentally,  jurisdiction  ;  forming  each  head 
into  a  distinct  and  comprehensive  Treatise,  con- 
cerning all  the  matters  of  which  it  induces  the 
consideration.  By  this  method  the  subordinate 
and  relative  branches  of  each  title  are  brought 
into  one  clear  point  of  view,  and  connected  under 
one  general  head :  as  for  instance*  all  the  different 
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kinds  of  felonies  are  included,  and  methodically 
treated  of,  under  the  Title  Felony  : — -the  laws 
for  the  protection  of  the  Revenue  of  Customs, 
so  far  as  justices  of  the  peace  have  jurisdiction 
therein,  under  the  title  Smuggling  : — the  various 
divisions  of  the  Excise  Laws,  under  the  title  Ex- 
cise ;  and  so  of  other 


The  mode  of  treating  the  subjects  is  also 
copious  and  systematical,  as  will  be  evident  on' 
inspection ;  but  more  especially  by  a  reference  to 
the  respective  Titles — Appeal — Approver — At- 
tornies  —  Bankrupt Certiorari Confession- 
Distress--  Evidence  —  Excise  —  Execution — Fe- 
lony—and  Smuggling. — This  has  occasioned  the 
Volumes  to  assume  a  formidable  appearance ;  but 
to  be  more  compendious  was  found  impracticable, 
consistent  with  a  proper  consideration  of  the  mat- 
ters necessary  to  be  illustrated. 

Upon  the  Revenue  Laws,  the  Editor  has  also 
been  extremely  elaborate,  as  Justices  of  the  Peace 
derive  vast  authorities  under  those  laws,  and  the 
enforcing  thereof  now  forms  a  considerable,  and 
very  intricate  part  of  their  duty  :  their  powers 
therefore,  in  regard  to  offences  against  the  Cus- 
toms and  Excise,  which  are  involved  in  much 
.confusion  and  perplexity,  by  the  multiplicity  of 
vacts  which  it  has  frdtn  time  to  time  been  found 
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eipet&enf  to  p4*s,  for  the  purpose  o£  represting 
f  frauds,  ftre  here  explicated,  and  met  clearly  a©«- 
car**ely,  and  precisely,  defined 


As  to  the  materials  whereof  the  work  re  com- 

*  « i 

posed  it.  is  only  necessary  to  observe,  that  the 
Statutes  at  Large,  the  Re  porta  of  adj  lodged  Cases, 
and  the  different  Commentators  on  Crown  Law, 
particularly  Coke,  Hole,  and  Hawkins,  have  bpea 
relied  onr,  and  *  vecy  attentively  considered,       (     . 

The  great  utility  of  correct  Precedents,  or 
forms  of  proceedings,  has  also  been  attended  to, 
and  the  magistrate  will  find  a  variety  of  the 
most  modern  and  approved,  inserted  in  every  part 
of  the  work,  grounded  not  only  upon  the  words 
of  the  several  Acts  of  Parliament  by  which  they 
are  warranted,  but  also  upon  a  minute  and  cri- 
tical attention  to  the  general  principles  which 
have  from  time  to  time  been  laid  down,  by  the 
adjudications  of  the  superior  courts. 

It  will  likewise  be  perceived,  that,  in  the  con- 
struction of  some  statutes,  the  Editor  has  com- 
mented with  freedom,  and  upon  some  points  dif- 
fered from  former  writers ;  he  has  not,  how- 
ever, in  any  instance  been  bold  enough  to  hazard 
a  speculative  opinion,  conceiving  it  to  be  his  duty 
fl»,,?fl  Expositor,  to  point  out  what  th$  law  is, 
rat&er  than  what  it  ought  to  be. 
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Haying  thus  explained  the  execution  of  the 
principal  design,  he  will  only  add  that  the  whole 
is  the  result  of  indefatigable  and  intense  applica- 
tion ;  and  that  no  matter,  necessary  either  tor 
the  information  or  guidance  of  a  Magistrate,  has 
been  loosely,  superficially,  or  negligently  treated 
of, — —As  to  the  general  accuracy,  and  utility  of 
the  work,  he  trusts,  that  time  and  investigation 
4rill  establish  its  character  in  those  respects ;  and 
evince  that  therein  it  does  not  yield  the  supe- 
riority to  any  other  work  of  a  similar  nature. 
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&  3mtitt  of  tfje  $eace. 


ACCESSARIES. 

AN  accessary  *  is  be  who  is  not  the  chief  actor  in  the  offence,  Defined* 
*c  present  at  its  performance,  but  is  some-way  concerned  there* 
■jdlier  before  or  after  the  fact  committed.   4  Black.  Com.  35. 

f.   What   offences  admit  of  accessaries,  and 

what  not. 
If.  Accessaries  before  the  fact. 
111.  Accessaries  after  the  fact. 
IV-  How  accessaries,  considered  distinct  from 

principals,  are  to  be  proceeded  against. 
*•  Indictment  and  arraignment  of  accessaries. 


**  »lat  ofcHCts  admit  of  accessaries,  and  what  not* 

*W*o  have  been  always  an  nncontrorerted  maxim,  that  No  accessaries 
arte* capital  offence,  nam,eJy  high  treason,  there  can  be  to  hifh  *«**>* 

L***W3*qtusi  acc?^fns  ad  coif  am  ct  particep?  ctfyas,   D«ifc»« 


■I  ACCESSARIES 

no  accessaries,  neither  before  nor  after*;  for  what< 
make  a  man  an  accessary  in  felony,  will  make  him  a 
in  treason,  and  therefore  all  concenters,  aiders,  abetl 
knowing  receivers  mid  comforters  of  traitprs  are  all  p 
1  Hale's  Hint.  6l3. .  U  ttauk.  c.  29.  #.  2.  and  Foster 
Laic,  341. 

This  rule  hath  long  obtained,  ami  should  be  rightl 
stood,  that  is,  with  those  limitation?, which  found  sense ; 
mon  equity  require.     Foster's  Cruun  Law,  341.  * 

For  with  regard  to  every  instance  of  incitement,  con 

probation,  qr  prerjpr.a  abetment  in  that  species  of  treas 

falteth  under  the  branch  of  the  statute  touching  the  co 

of  the  drath  of  the  king,  queen,  or  prince:  every  sue! 

is  in  it*  own  nature,  independently  of  all  other  circui 

or  events,  a  complete  overt  act  of  compassing  ;  though 

originally  in  the  contemplation  of  the  parties  should 

effected,  noi  ip  much  $3  attempted.     Foster's  Croz 

346. 

la  high  treasor,       *  ct  in  every  other  species  of  treason,  the  accessori; 

except  com-      is  of  a  derivative  kiud7  connected  with,  and  arising  oui 

passing  the        ©f  the  principal,  and  cannot  exist  without  it.     (Fost 

death -of -the     — Some  act  must  be  done,  to  which  act  the  often dei 

in^h'e^econd*    an  accessary,  and  out  of  which  his  juilt  must  spring,  I 

degree  ought      can  be  converted  by  this  rule  of  law  into  a  principal 

not  to  be  tried  //  sec »is,  therefore,  that  although  in  the  event  of  the 

before  ttrinei-    ^on    gucfc  an  offj^j^  m(ig  fa  considered  as  a  principi 

yals  in  the  first.  ,  .  j  j  •  *-         t.  is    r  • 

~  Jus  progress  Umards  conviction,  he  ought,  from  a  pr  t 

natural  justice*;  to  be  considered  merely  as  in  the  nati 

(  accessary,  before  or  after  the  fact ;  and  if  under  sucl 

deration  he  were  tried,  before  the  person  who  actuall 

fact,  this  absurdity  might  follow  ;  namely,  that  the  a 

agent  (or  principal  in  the  second  degree)  may  be  convu 

the  principal  (in  the  first  degree)  who  did  the  act,  and 

guilt  the  offence  of  the  accessary  must  alone  depend,  n 

quitted  s.    Foster's  Crown  Law,  341 — 347. 

So  accessaries       1*1  the  lowest  offences,  as  battery,  riot,  rout,  forcib 

in  trespasses  or  and  other  transgressions  vi  et  armi*4,  and  petit  larcei 

petit  larceny. 

S.  It  was  formerly  a  question!  whether  the  same  receipt  of  a 

which  would  make  the  receiver  an  accessary  after  the  fact  in  fel< 

make  him  a  principal  in  high  treason  ;  but  it  is  now  settled  that 

if  adjudged  a  misprision  only,  a  man  would  be  subject  to  a  less  | 

for  receiving  a  traitor,  than  for  receiving  a  felon  ;  for  he  wh< 

felon,  is  certainly  liable  to  judgment  of  death,  as  being  an  accei 

felony :  but  he  who  receives  a  traitor  would  be  liable  only  to  fi 

prisonment,  as  being  guilty  of  a  misprision  only.     1  Hawh  c.  29. 

**  i.  And  Halt  tajs,"  generally,  that  aj»  to  the  course  ofpraceed 

•  -  . .  yi  .  ■    tbecrt,  and  indeed  ought  to  be  the  course,  that  those,  who  did  ae< 

niiUhe  verj^ftctof  treason,  should  be  first  tried  before  those  th 

cipsis  in  "the  second  "degreed     i'Hale'i  ITis't,  6f3. 

•  * ■"■« #.  -Co.  Lit*.  5r,  ?  S  Hawk,  c;  *¥,  t\  2. 4. 


ACCESSARIES.      ' 

j  accessaries ;  for  all  the  accessaries  before  are  in  the 
ree  as  principals ;  and  accessaries  after8,  by  receiving 
Jen,  cannot  be  in  lair  under  any  penalties  as  accessa- 
ssthe  acts*  of  parliament  that  impose  those  penalties 
asly  extend  to  receirers  or  comforters,  as  some  do*. 
Hist.  613.  EasCs  Cr.  L.  745. 

aerefore,  whenerer  a  man  commands  another  to  com- 
;pa*s,  who  afterwards  commits  it,  in  pursuance  of  snch 
1,  he  is  as  guilty  of  it,  as  if  he  had  done  it  himself; 
Are  it  follows,  that  being,  in  judgment  of  law,  a  prin- 
nder,  he  may  be  tried  and  found  guilty,  before  any 
he  person  who  actually  did  the  fact.     %  Hawk.  c.  29. 

hosoerer  agrees  to  a  trespass  on  lands  or  goods  done  to 
thereby  becomes  a  principal  in  it,  but  no  one  can  be- 
principal  in  a  trespass  on  the  person  of  a  man  by  such 
it.     Ibid.  9.  4. 

fr  shall  any  one  be  adjudged  a  principal  in  any  common 
or  inferior  crime  of  the  like  nature,  for  barely  rcceir- 
ifbrting,  and  concealing  the  offender,  though  he  know 
tare  been  guilty,  and  that  there  is  a  warrant  out  against 
ich  by  reason  of  snch  concealment  cannot  be  executed, 
le  cannot  be  punished  as  a  principal,  he  cannot  be  pu- 
i  as  accessary  ;  because  m  such  offences,  all  who  are 
I  as  partakers  of  the  guilt  of  him  who  did  the  fact  must  bef 
I  as  principals  in  it,  or  not  at  all.  Yet,  if  a  man,  know- 
!  there  is  a  warrant  against  such  offender,  advise  and 
t  Mm  to  absent  himself,  perhaps  he  may  be  indictable 
wtempt  of  the  law,  in  hindering  the  due  course  of  justice. 

fit  treason,  and  also  snch  felony  as  shall  have  judgment  Pet'ttieas-ra, 
t,  there  may  be  accessaries  both  before  and   after  the  fe,on>'»  and 
Ibo  it  scenw  that  there  may  be  accessaries  before  the  fact  may  em* 
km,  and  that  the  appellant  may  proceed  against  them, 
i principals  or  as  accessaries.  But  Mr.  Serjeant  Hawkins 
•lit  is  no  where  h olden,  that  there  can  be  accessaries  in 
9  after  the  fact.     Ibid.  s.  5. 

bo  adds,    that  it  is   not  agreed  whether  there  can  be  Praemunire. 
smaries  In     praemunire.     Ibid.         See  also   Dalton, 
who  inclines  to  the  opinion  that  they  are  all  princi- 

be  no  accessaries,  neither  before  nor  after,  in  homi-  Homicide* 


'  Itit  Kerns  to  hare  been  in  some  degree  doubted  in  R?x  v.  Fed- 
tfcll  Ann:  fur  Mr.  East,  in  his  Crown  Li«,  inserts  a  note  from 
'i  Jtt.  where  it  is  reported  (hat  Powell,  J.  said  it  was  a  vulgar  error 
Oyt  petit  larceny,  or  any  felony,  capital  or  not,  may  not  hvf 
m  titer  the  fact.  'Strj.  Foster's  A/6'.  Ea*t't  Cr.  L.  743.  (a). 
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wkide  per  infortunium,  or  sc  defcndendo.   1  Hales  Hist.  C 
2  Hawk.  c.  29.  s.  24. 
Manslaughter.        Nor  any  accessaries  before  in  manslai/rhtcr,  though  tl 
may   be   an  accessary  after.     1  Hale's  lli*t.  61 6.    2  Ila 
c.  29.  s.  24. 

"  A  remains,  therefore,  to  consider,  1  st.  tzJiere  a  man  shot 
i  adjudged  a  principal  in  an  offence,  at  common  lav;  2dly.  tei 

6y  the  operation  of  an  act  of  parliament. 

First,  where  a  man  shall  be  adjudged  a  principal  in  am 
fence  at  common  law* 
Who  arc  dmn-  .  I*    appears  to  be  settled,    that    all    those  who    assen 
ed  principals  at  themselves    together  with   a    felonious  intent,    the  ex  ecu' 
cuniuton  law.      whereof  causes,    either   the  felony  intended,     or    any  o" 
to   be  committed;   or  with  an   intent  to  commit  a  tresp 
the  execution  whereof  causes  a  felony  to  be  committed; 
continuing  together,  abetting  one  another,  till   they  have  a« 
ally  put  their  design  in  execution :  and  also,  all  those  who 
present  when  a  felony  is  committed,  and  abet  the  doing  of  it 
by  holding  the  party  while  another  strikes  him,  or  by  deli" 
ing  a  weappn  to  him  that  strikes,  or  by  moving  him  to  stri 
are  principals  in  the  highest  degree,  in  respect  of  such  abetoH 
as  much  as  the  person  who  does  the  fact,  which  in  judgment 
law,  is  as  much  the  act  of  them  all,  as  if  they  hud  all  actu. 
done  it ;   and  if  there  were  malice  in  the  abettor,  and  non« 
the  person  who  struck  the  party,  it  will  be  murder  as  to 
abettor,  ami  manslaughter  only  as  to  the  other.  2  Hazck.  c. 
s.7. 

But  though  the  law  require  th  the  presence  of  the  accomp 
at  the  perpetration  of  the  fact,  in  order  to  render  him  a  prii 
pal;  yet,  it  doth  not  require  a  strict^  actual,  immediate  preset 
such  a  presence,  as  would  make  him  an  eye  or  ear  witness 
what  passeth.— Thus,  if  several  persons  set  out  together, 
in  small  parties,  upon  one  common  design,  be  it  murder 
other  felony,  or  for  any  other  purpose,  unlawful  in  itself,  i 
each  taketh  the  part  assigned  him ;  some  to  commit  the  fi 
others  to  watch  at  proper  distances  and  stations  to  preven 
surprise,  or  to  favour  (if  need  be)  the  escape  of  those  more 
mediately  engaged :  they  are  all*  provided  the  fact  be  come 
ted,  in  the  eye  of  the  Uw  present  at  it.  For  it  was  mad 
common  cause  with  them  ;  each  man  operated  in  his  station, 
one  and  the  same  instant,  towards  the  same  common  end,  i 
the  part  each  man  took  tended  to  give  countenance,  enc 
ragemeut  and  protection  to  the  whole  gang,  and  to  ensure 
success  of  their  common  cuterprize,  Foster's  Crozon  L 
350. 

And  it  is  not  essential  to  the  making  an 'abettor  a  princij 
that  the  person  on  whom  the  felony  is  committed  should  be 
dcr  any  terror  from,  or  know  of  the  abetment :   it  is  suilici* 
thai  Ue  person  who  docs  the  fact  is  encouraged  in  it,  from 


ACCESSARIES.  5 

of  present  and  immeditite  assistance  from  the  abetf  or, 
erhe  be  within  view  of  the  fact  or  not.     2  Haak.  c.  29. 

Upon  this  ground,  it  hath  been  adjudged,  that  where  per* 
oafame  together,  to  stand  by  one  another  in  the  breach  of 
face,  with  a  general  resolution,  to  resist  all  opposers,  and 
ntioa  of  their  design,  a  murder  is  committed,  all  of  the 
■?  are  equally  principals,  though  at  the  time  of  the  fact, 
i them  were  at  such  a  distance  as  to  be  out  of  view : 
vtk  same  reason,  it  hath  been  adjudged,  that  where  a 
■j  of  rogues  assault  a  man  in  the  highway,  who  escapes 
tea,  and  then  one  rides  from  the  rest,  in  the  same  highways 
bsaotherout  of  the  ticw  of  his  companions,  and  then 
ita  them,  they  are  all  of  them  equally  principals.  And 
ehata  been  adjudged  in  relation  to  all  those  who  accom- 
« another,  with  an  intent  to  commit  a  burglary,  in  the 
ei  whereof  some  stand  to  watch,  only  in  the  adjacent 
and  the  rest  actually    break,  and   enter  the   house* 

if  in  doing  a  lawful  act,  one  happens  to  kill  a  man,  he 
w  the  wound,  is  only  guilty  of  the  homicide,  and  the 
the  company  shall  neither  be  esteemed  principals  nor  ac- 
i1.  Also,  if  the  act  intended,  though  unlawful,  were 
trespass,  and  one  of  the  company  be  guilty  of  larceny, 
loo j  in  such  offender  only,  because  it  is  a  crime,  dif- 
Vom  that  intended,  and  not  caused  by  the  execution  of 
Bask.  c.  29.  s.  9. 

hose  (not  of  the  confederacy)  who  by  accident  are 
raent  when  a  felony  is  committed,  and  are  merely  pas. 
i  neither  any  way  encourage  it,  nor  endeavour  to  hin- 
i*r  to  apprehend  the  offenders,  shall  neither  be  adjudged 
ib  bor  accessaries  ;  3  et,  if  they  be  of  full  age,  they  are 
aaishable  by  fine  and  imprisonment  for  their  negligence*, 
•Qt  endeavouring  to  prevent  the  felony,  and  in  not  en- 
■g  to  apprehend  the  offender  ;  and,  if  they  any  way 
■assent  to  the  felony,  it  seems  that  they  may  be  punish- 
■tipab  in  it ;  because  the  shewing  such  an  assent,  could  ' 
give  encouragement  to  it.     Hate9 $  PL  216.  2  Hawk. 

to. 

Wj,  no  man  can  be  a  principal  in  felony,  unless  he  be  Who  deemed 
1  jet,  wherever  a  man  procures  a  felony  to  be  com-  principally 
ad  u  absent  at  the  time  when  it  is  committed,  and  no  *hou*h  a'^cnt 
rmbMi  himself  can  be  adjudged  a  principal  in  it,   he  ?0nof few" 
Bfeemcd  as  much  a  principal  as  if  he  had  been  present. 
He  can  be  punished  as  a  felon,  but  either  as  a  principal 


bf)^ Reports*  16 1.  7.  Kelyngc't  Reports  47. 

8.  2  Hale's  Hist.  615. 
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or  as  an  accessary  ;  and,  therefore,  where  the  procurer  qj 
long  cannot  be  punished  as  an  accessary,  because  there 
other  to  whom  he  can  be  an  accessary,  he  must  be  punishet 
principal  or  not  atoll. — Upon  this  principle,  therefore,  if 
persuade  another  to  drink  a  ppisonous  liquor,  under  the  i 
of  a  medicine,  and  he  afterwards  dripks  it  in  his  absence 
A  intending  to  poison  B,  put  pobon  into  a  thing  and  del 
to  C,  who  knows  nothing  of  the  matter,  to  be  by  him  del 
to  B,  and  C  innocently  deliver  it  accordingly  in  the  abac 
A — or  if  one  incite  a  madman  to  kill  another,  who .  aftei 
kills  him  in  the  absence  of  the  person  that  incited  him  ; 
these  and  the  like  cases* ,  the  procurer  of  the  felony  is  as  n 

{irincipal  as  if  he  had  been  present  when  it  was  done;  a 
ikewise,  all  those  seem  to  be,  who  were  present  whi 
poison  was  infused,  and  priry  to,  and  consenting  to  the  < 
2  Hawk.  c. 19.  #.ll. 

But  those  who  only  abetted  the  crime  by  their  com 
counsel  or  advice,  but  were  absent  when  the  poison  was  ii 
are  accessaries,  and  not  principals.  4  Coke,  44.  CrompU 
2  Hawk,  c  29.  s.  11. 

Also,  if  A  intending  to  poison  B,  deliver  a  poisonous 
\o  C  to  be  by  him  delivered  to  B,  and  C,  knowing  it 
poisoned,  deliver  it  to  B  in  the  absence  of  A — in  this  c 
only  is  a  principal  in  the  felony,  and  A  an  accessary.  Ke 
Rep.  52,  53.  Foster's  Crown  Law,  349.  2  Hawk. 
■#.11. 
And  accessaries  Secondly,  where  a  man  shall  be  adjudged  a  princ 
principals  by     ^n  offence  by  the  operation  of  an  act  of  parliament. 

^statute!"  lt  seems  a«reed>  &**  notwithstanding  all  penal  statutes 
be  construed  strictly ;  yet,  wherever  a  statute  ordain: 
those  who  are  guilty  of  the  thing  prohibited  by  it,  shall 
judged  traitors  or  felons,  it  by  a  necessary  implication,  mi 
the  procurers  and  abettors  of  it,  principals  or  accessaries 
upon  the  same  circumstances  which  will  make  them  so 
treason  or  felony,  at  common  law ;  because,  such  perso 
properly  be  said  to  have  done  the  thing  iu  such  a  marine 
ed  by  them,  and  consequently  to  come  within  the  very  v 
the  statute..  2  Hawk.  c.  29.  #.  13. 

Therefore,  those  who  procure  the  clipping  the   king1 

or  other  offence,  made  high  treason  by  statute  in  such  a : 

.  as  will  make  them  principal  traitors  in  a  treason  at  corona 

shall  be  adjudged  principal  traitors  by  the  statute.     Ibid. 

And  those  who  abet  a  petit  treason,  ova.  felony  by  sta 

a  rape,  or  the  like,  shall  be  adjudged  principals,  if  presei 


9.  As  by  laying  a  trap  or  pitfal!  for  another,  whereby  lie  is  kil 
ting  out  a  wild  boast,  with  an  intent  to  do  mischief,  or  other  mure 
milled  in  the  ab>cnceof  the  murderer,  by  means  which  ha  bad-prq 
forehand,  and  which  probably  could  not  fail  of  their  mUchicvo 
Black.  Com.  34  &  35.  * 
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R«5  committed,  and  accessaries  if  absent,  in  the  samp  manner 
tin  felonies  at  common  law,  unless  the  statute  expressly  pro- 
Ik  %tkerzi*e*.  For  the  special  penning  of  the  tfc t  in  such 
am  tosettmes  varies  the  case1  °.  Thus  the  statute  of  3  Hen.  7. 
t  Ifcr  taking  away  women,  makes  the  ta  It  iff  2  a  way,  anil  th  e 
yriara;  end  abetting  the  same  ;  and  also  the  witlingta  receir- 
bg&ewommn,  to  be  alt  principal  felonies.  And  Hate  observes, 
Asrfra  act  of  parliament  enact  an  offence  to  U*  falony,  though* 
MMitkm  nothing  of  accessaries  before  or  after  ;  yet  virtually 
ntf  consequentially  those  that  counselor  command  the  offence, 
tw  accessaries  before,  and  those  that  knowing \y  receive  the 
•Mer,  are  accessaries  after.     1  Hale's  Hint.  013. 

Bat  he  fnrther   observes,   that  if  the   art  of  parliament  that 

■akes  the  felony,  in  express  terms  comprehend  accessaries  rV- 

fire,  and  make  no  mention  of  accessaries  after,  namely  receivers 

•r  comforters,  there  it  seems  there  can  be  no  accetsaries  after  ; 

fcr  the  expression  of  procurers,    counsellor*,  or  abettors,  all 

taich  import  accessaries  before,  make  it  evident,  that  the  law- 

•Bikers  did  not  intend  to  include  accessaries  after,  which  is  an 

•face  of  a  lower  degree   than  accessaries  before14.     1  Hate's 

But.  614. 


9.  t  Hm k.  r.  *9.  t.  13.  10.  V.  Hale's  Hi*t.  61  *. 

11.  Great  at  the  authority  of  WIbV  i«,  the  editor  cannot  pats  unnoticed 
*b>t  ibe  Jeirnerl  serjeant  Hawkins  hhi  4uid  upon  {his  sitbjeel,  in  hi?  elabo- 
rate Trtatiir  concerning  the  Plea*  of  flu*  drown      In  vol.  'J.  c.  XQ        ]  1.  it 

■  fed  by  the  tenant  n«  follow*:  "  Put  there  *eeun  to  h.ivo  bteu  formerly 
'■  y.-Lit  fpiiiiuitv  that  the  reriMven  uf  4  Lion  by  statute,  shall  not    be  ad- 

■  ji'ficd  acr*-4*ari«*s  to  1  lie  felon*  alter  the  fact,  in  the  saim*   n:anner  as  the 

"  Ti^riKiti'it  a  ieluii  at  common  law  ;  btcau*>-v  such  prrvas  can  111  no  pro- 

*"  pnr :v  rif  »{».af*ch,   be  snid  10  have  done  the  thing  prohibited,  as  (he  pro- 

"e-.rer*  <#!"  it  may  he  »aid  to  have  dmit.     Lut  no*  */t,.-«*  /,)  Ai/:e  btitn  nine 

"  «*r,  «.,-,'■/ Ai ■'.■/**«  in  rr>pect  of  those  st. tint »••».  wnich  expictslv  prnvidc.  that  *■■- 

■c*w-.;-»  ':ifiT%-  to  the  offence  prohibited,   <iiail  be  punched  a*  U-lons;   hut 

"*>t  aching  ut" accessaries  after,  from  which  word*  it  1u.1i  he  argued,  that 

■  thrj  ii.1  *;  be  either  intended  lo  exclude  »ici  e«-s.  lies  „i,»t  the  tact,  or  have 

"uq  aaii.«er  ol  rlfeet.      Yet,   1  .".ikeil  to  hr  billed  »t  this  day,   that  m  th  <»e 

"  3i.d  aM  other  iiiin,   i»heir  a  *t.*lute  niiik»-s  a'.iv  uli'rnce  treason  or  fi-mii,, 

•  itmr -Lrcf  ihr  receiver  of  the  oift  11  ler  in    the  same  ifiiilt  with    hiiitn-if,   1.1 

■■  'br  s-  mr  Planner,   94  in  trcusoii  or  in  felony  at  common  law  ;  unless  llwic 

((  br  tii  ei|'r»->H  rir.iiMioii  to  ihf  «'u<:'r.irv.      bur  "inc.  il  is   leveed,  that  sneli 

"flew  frcjvj.11  ><r  lei  my  shall    have   th"  same  construction  with  ;i  trcusjn  or 

"&*.}  a:  coiuniou  law,  to  all  f-t!it*r    intents  and  piirpov-*;   v*!iy  sh'iuld   it 

"Bat  aim  ha»r   the  same    in  r«-l:n i«».i   lo  thute  who  i«rr  to  be  t-tleviued  prin- 

"eipalf,  and  ..cct'*t»rir$  in  it  ?     Atid  hv  to /he  ohjeiti-  n,  that   thr  ri'c»i\irs 

"•t :%- offi'i.di'r  i'a  l.iiJt  thrreh)  in*  50  prujMMiv  t.inl  to  have  done  the  od'enct', 

•■ikirfS'rio   f>i-tore,  it   n:ay  he    an^**»  1  «•«!.  t^uit    tin'y    1s1.1v  properly 

•t-HJuqh  lj«?   snini    lo    he    p.trt.ikern  m  the  uuilt  uf  tint  oili-nder  ;  and  wh.it 

■crw.j^li  a  p;irra!::i)£:  >1>:*H  be  aflj  nj^,  d  in  a;n.itinl  to,  is  tuoit  PMvinah.v 

'■^•ni.ard  hv  ihv  ri:««  ^  i»I  hn  in  u.acr  imv^oI'  li!.e  nature.   ,i;i  I  ./»  /#*  /.'/e 

*'4**.rt**f   m*l  a  f  'rjf'itt  t    by  rrfm.-oi  ■  a    t*\^^r:t^  hi-iore,   in:  .' b-iitt.-irlc  f /0 

tntlt**  f-re  gejif  »  Mil*  r»    »»■■  'l"  ■'  ■•'*  "«/  i/"i'/  .■■■•  '>'"  rjifi-t.    it  .nn'i  V  r  i:\'-r'-f9 

'  '*V.'  f » i  *?  t-   »*    /■»-  "r  *■  '  " "«  »-?°  ■  ■'  •    *''  "■' "  '■ '"  i!t'"t"s  fo  rr  Ur>-  is  «'/;.  .•  .  ■  .'/*"•..'.  u  'i  ■  ■  « 

'*4fiv  u ■'»//•/ i'tav*-  i'.ip'i*  '*   ''*  :»"':'  *  «"r-e.  ;/  .iv./  %  /  r-r*/  rca ■'■n*t''U'  tuii*lr:ium 

'ftcVr'T/e.fprcs^io  cwjw  'l"**:  ucnc  ii^uni  nihil  o»>eraiur. 
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Offence  of  the        But  the  offence  of  the  accessary  can  never  rise  higher  thssr 
acoemrycan    that  of  the  principal ;  it  seeming  incongruous  and  absurd,  that  * 
Mgferttan       *c  who  ■*  Punumed  onl7  *»  a  partaker  of  the  guilt  of  another,  x 
thatof  theprm-  ^©uld  be  adjudged  guilty  of  a  higher  crime    than  the  other. 
cipal.  Therefore,  if  a  wife  or  servant  cause  a  stranger  to  murder  feet  *' 

husband  or  master,  and  are  absent  when  the  murder  is  cot**  * 
nlitted;  they  cannot  be  said  to  be  accessaries  to  petit  treasoo,  :* 
but  to  murder  only  ;  because  the  offence  of  the  principal  is  but 
murder.  But  if  such  wife  or  servant  had  been  present  when  the  * 
murder  was  committed,  they  would  have  been  guilty  of  petit  *: 
treason,  and  the  stranger  of  murder ;  because,  in  respect  of  such 
presence,  they  would  have  been  principals  in  killing.  %  Hawk*  ■' 
0.  29.  #.  15.  * 

.  y 
II  Accessaries  before  the  fact*  ± 

m,  s 

Defined*  As  to  the  point  who  may  be  adjudged  an  accessary  before  r 

the  fact ;  Sir  Mathew  Hale  defines  him  to  be  one,  who  being  *' 
absent  at  the  time  of  the  crime  committed,  doth  yet  procure,  corns*  ^ 
tely  or  command  another  to  commit  a  crime.  1  Hale's  Hist.  ; 
615,  616.  4  Black*  Com.  36.  Namely,  any  petit  treason,  muN  * 
der,  robbery,  rape,  burglary,  or  larceny.     DaUon,  c.  161. 

There  need  not  be  a  personal  immediate  communication  of  * 
counsels,  intentions,  and  views  from  the  supposed  accessaries  \ 
to  the  principals  ;  for  whoever  procureth  a  felony  to  be  com-   * 
mittedj  though  it  be  by  the  intervention  of  a  third  person,  is 
an  accessary  before  the  fact ;  as  if  A  biddeth  his  servant  hire 
somebody,  no  matter  whom,  to  murder  B,  aud  furnisheth  him 
with  money  for  that  purpose  ;  and  the  servant  procureth  C, 
a  person  whom  A  never  saw  or  heard  of  ',  to  do  it ;  A,  who  is 
manifestly  the  fii>t  mover  or  contriver  of  the   murder,  is  an 
accessary    before  the  fact.       Macdanicfs    Case.    Fost.    GV. 
Law,  125. 

And  it  seems  to  be  generally  holden  that  those  uho  by  an 
express  liking,  approbation  or  assent  to  another's  felonious 
design  of  committing  a  felony,  abet  and  encourage  him  to 
commit  it,  but  are  so  far  absent  when  he  actually  commits 
it,  that  he  could  not  be  encouraged  by  the  hopes  of  any  im- 
mediate help  or  assistance  from  them,  are  all  accessaries  be* 
fore  the  fact,  both  to  the  felony  intended,  and  to  all  other 
felonies  which  shall  happen  in  and  by  the  execution  of  it, 
if  they  do  not  expressly  retract  and  countermand  their  encoum 
ragement,  before  it  is  actually  committed.  2  Hawk.  c.  29. 
s.  16. 

For  if  A  commands  B  to  kill  C,  but  before  the  execu- 
tion thereof  A  repents  and  countermands  B,  and  yet  B 
proceeds  in  the  execution  thereof,  A  is  not  accessary,  for 
his  consent  continues  not,  and  he  gave  timely  countermand 
to  B.    £/,  l\  C\  c.  7,  j>.  51.  I'lowdeifs  Com.  474.  $aunUt;r*yt 
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Bat  if  A  had  repented,  yet  if  B  had  not  been  actually  conn* 
tmnanded  before  the  fact  committed,  A  had  been  accessary.     1 

To  make  a  person  accessary  before  the  fact,  it  is  essential  that 
hewn  absent  at  the  perpetration  of  the  crime;  for  if  the  procurer, 
•rEke,  be  present,  he  is  guilty  of  the  crime  as  principal.  4  Black. 
Cm.  16. 

If  A  then  ad  rises  B  to  kill  another,  and  Bdocs  it  in  the  absence 
af  A,  now  B  is  principal,  and  A  is  accessary  to  tbc  murder.  4 
BUcktt.  Com.  36\  37. 

A  ad  this  holds,  even  though  the  party  killed  be  not  in  re  runt 
uf ura at  the  time  of  the  advice  given.     Ibid. 

A*  if  a  man  advise  a  woman  to  kill  her  child  as  soon  as  it 
shall  be  born,  and  she  kill  it  in  pursuance  of  such  advice,  he 
■  an  accessary  to  the  murder;  for  though  at  the  time  of  the 
advice,  the  child  not  being  born,  no  murder  could  be  com- 
autted  of  it  ;  yet  the  influence  of  the  felonious  advice  con. 
timing,  till  the  child  was  born,  makes  the  adviser  as  much  a 
felon,  as  if  he  had  given  his  advice  after  the  birth.  Dyer,  186. 
S  ifadr.  c.  39.  s.  18. 

lit  that  commaiidcth  or  counselleth  any  evil  or  unlawful  act 
h  be  done j  shall  be  adjudged  accessary  to  ail  that  shall  ensue  *  * 
^MitA*  same  evil  act,  but  not  to  any  other  distinct  tiling.  Plow- 
*a,  475. 

Thus  if  I  command  another  to  beat  a  man,  and  he  beat  him 
B  such  a  manner  that  he  dies  thereof,  1  am  an  accessary 
Wore  to  the  felony,  because  it  happened  in  the  execution  of 
*  command  which  naturally  tended  to  endanger  the  life  of  the 
•Act.     l2  Itazck.  c.  29.  s.  18. 

And  therefore,  it  follows, That  if  a  man  commands  another  in 
ftb  a  man,  and  he  in  robbing  him  (or  in  an  attempt  to  rob  him, 
tan$h  he  do  not  actually  rob  him)  kill  him  ;  or  to  bum  the 
■n*  of  J.  S.  and  he  by  burning  it,  burn  also  the  house  of  J.  X. 
tie  commander  is  as  much  an  accessary  to  the  subsequent  felony 
ai to  that «  hich  was  directly  commanded,  (Plozcdcn,  175.'2  liable. 
tJ9.i.  I*..)  because  it  was  the  direct  and  immediate  effect  "fan 
let  don*  in  execution  of  the  command  to  commit  a  felony.  Ibid. 
But  if  I  persuade  A.  to  poison  B,  and  A  accordingly  git«s 
piKm  to  B,  who  eats  part  of  it,  and  gives  the  rest  to  (J,  who 
*  killed  by  it,  1  am  not  au  accessary  to  the  murder  of  C, 
•m  only  guilty  of  a  great  misdemeanor  in  respect  thereof; 
kecinv.t  wa^  uot  the  direct  and  immediate  effect  of  the  act  dom? 
*a pursuance  of  my  command,  but  happened  accidentally  through 
feactofB,  to  which  1  being  no  way  privy,  cannot  bemadcac- 
*W*y  by  reason  of  it.  Plvicden,  474,  475,  and  2  liuzck.c.  VX 


It  Mr.  %trj.  H*ukmft  very  jimly  observes  that  this  seem*  to  U*  ton  Inr^e 
•*fc.  trvl  Lahic  to  a; rent  difficulties,  utiles.*  hunted  by  some  di»Uiuii"in  ; 
•llfcbw.ii  jtfjrd  very  lew. 
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s.  18.  Yet  in  this  case  A  is  certainly  guilty  of  the  murder  of  .: 

C.  4 

If  the  felony  committed  be  the  same  in  substance  with  that  t 
which  was  intended,  and  variant  only  in  some  circumstances,  as 
in  respect  of  the  time  or  place  at  which,  or  the  means  whereby  i, 
it  was  effected,  the  abettor  of  the  intent  is  as  much  an  accessary  ^ 
as  if  there  had  been  no  variance  at  all  between  it  and  the  est*  , 
cution  of  it :  as  where  a  man  advises  another  to  kill  such  a  one  ., 
in  the  night,  and  he  kills  him  in  the  day,  or  to  kill  him  in  the  u 
fields,  and  he  kills  him  in  the  town,  or  to  poison  him,  and  he  state  V; 
or  shoots  him.  2  Ilawk.  c.  29*  #.  £0. 

But  here  some  differences  are  to  be  observed,  when  the  ,( 
principal  and  chief  offender  doth  not  accomplish  tile  fact  {l 
altogether  in  the  same  sort,  as  it  was  before  hand  agreed  ^ 
between  him  and  the  accessary,  as  if  A  command  B  to  lay  ... 
hold  upon  C,  and  B.  goeth  and  robbeth  C^  This  is  no  felony  . 
in  A,  (if  absent  when  the  robbery  is  done)  for  his  command 
might  have  .been  performed  without  any  robbery.  Doftoft)  . 
c  161. 

So  if  a  man  command  another  to  commit  a  felony  on  I  ^ 
particular  person  or  thing,  and  he  do  it  on  another ;  as  to 
kill  A,  and  he  kill  B,  or  to  burn  the  house  of  A1',   and  ha 
Jbura  the  house  of  B,  or  to  steal  an  ox,  and  he  steal  an  horse, 
or  to  steal  such  an  horse  and  he  steal  another ;  or  to  com*  *• 
mit  a  felony  of  one  kind   and  he  commit  another  of  quite  a  * 
different  nature  ;  as  to  rob  J.  I.  of  his  plate  as  he  is  going  to  > 
market,  and  he  break  open  his  house  in  the  night,  and  there  steal   1 
the  plate,  it  is  said,  that  the  commander  is  not  an  accessary,  be-  t 
cause  the  act  done  varies  in  substance  from  that  which  was  com*  * 
manded.  2  Hawk.  c.  29.  *.  22.  i 

And  it  seems  to  be  generally  agreed  that  he  who  barely  con*  : 
ceals  a  felony  which  he  knows  to  be  intended,  is  guilty  only  of 
a  misprision  of  felony,  and  shall  not  be  adjudged  au  accessary.    • 
%  JIqkL  c.  29.  s.  23. 

Mr.  serj.  Hawkins  also  observes  that,  it  being  agreed  by  all  * 
the  books  that  a  man  may  be  an  accessary  after  the  fact,  by  re-  , 
ceiving  one  who  was  an  accessary  before,  as  well  as  by  receif-  -j 

13.  It  is  observable  lhat  Plow  den,  in  his  report  of  Saunders's  case  (which  " 
seems  to  be  the  chief  foundatim  of  what  is  said  by  others  concc* ruing  this 

..point),  puts  the  cas^e  in  this  manner,  Jf  I  commavd  a  man  to  burn  the  house  tf  •; 

such  an  one  which  he  well  kno*s,  and  he  hum  the  h**me  oj  another,  there  l$h*U  , 

not  be  uccasay  became  it  «  avothi  r  distinct  »/iii£,  !«»  uhich   I  did  not  gft*  t 

aj»ent,  &c.  bv  which  u  seems  to  be  implied  thai  it  is  a  nrcessary  ingredient  * 

in  such  a  case  to  make  the  'commander  no  accessary,  that   the  person  knew  • 

the  house,  which  he  was  com  mandrel  to  hum  ;  for  it  he  did  not  know  it,  but  ) 

mistook  another   for  it,  and  intending  oiilv  to  hum  the  house  which  he  was  . 

commanded  to  burn,  happen  by  such  misirike  to  burn  the  other,  it  may  pro-  s 
b««bly  be  argued,  that  the  commander  ought  lo  be  esteemed  an  accessary  to 
such  burnhm,  because  it  was  the  direct  und  immediate  eilccloi  an  act,  wholly 
iiiflueuctd  by  his  couiinahd.     "  Haul .  c   I'D.  t\  ¥'£ 
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iaga  principal ;  there  seems  to  be  the  same  reason,  that  a  mam 
stay  be  an  accessary  before  the  fact)  by  procuring  another  to 
be  m  suck  manner  an  accessary  to  the  principal*  £  Hawk,  c  29. 
1.1. 

Xo  one  can  be  any  way  punished  as  an  accessary  to  homi-  Homicide* 
die  per  infortunium  or  se  defendendo,  because  they  are  not 
{faun  ;  from  whence  if  follows  that  if  he  who  is  indicted 
or  appealed,  as  a  principal  in  murder,  be  found  guilty  of 
saca  homicide  only,  those  who  are  only  charged  as  his  acces* 
series  before  or  after y  shall  be  discharged.  2  Hawk,  c  29. 
#.24. 

And  so  also  shall  those  who  are  charged  only  as  accessaries 
at/are,  where  the  principal  is  found  guilty  of  manslaughter ; 
Because  that  necessarily  supposes  the  fact  to  have  happened  on  a 
sadden ;  for  if  it  had  been  done  upon  premeditation,  it  would 
katc  been  murder.  2  Hawk.  c.  20.  *.  24.  Eatt's  Cr.  Law.  353. 

But  the  accessary  after  cannot  be  so  discharged  though  the 
principal  hive  his  clergy; for  tbestat.  1  Ann.  s.  2.  c.  0.  §  1.  (see 
p.  10  infra)  makes  a  conviction  in  this  respect  equivalent  to  an 
attainder.  East's  Cr.  L.  353. 

///.  Accessaries  after  the  fact. 

Accessaries  after  the  offence  are  they,  who  knowing  that  Defined, 
another  hath   committed   a  felony,  do  voluntarily  receive,  har- 
bour, relieve,  assist,  comfort  or  aid  him.   Brooke's  Abridg.   In* 
dictment4.    Ballon,  c.  161.  1  Halt's  Hist.  618. 

This,  as  before  observed,   holds  place  only  in  felonies,  and  in  Only  in  felonies, 
those  felonies  where  by  the  lawjudgmeut  of  death  regularly  ought 
to  ensue;  and  therefore  there  is  no  accessary  in  petit  larceny, 
homicide  per  infortunium,  or  homicide  se  defend*. ndo.    1  Hale's 
J/uf.618. 

And  it  is  expressly  enacted  by  5  Ann.  c.  31.  That  if  any  per* 
son  thall  receive,  harbour,  or  conceal  any  burglars^  felons  or 
thieves,  knotting  litem  to  be  so,  he  shall  be  taken  as  accessary  to 
the  felony,  and  bei\i  convicted  by  the  testimony  of  one  witness^ 
shall  suffer  death  as  a  felon  convict. 

And  a  man  may  be  accessary  to  an  accessary  by  the  receiving  By  receiving  an 
frim,  knowing  him  to  bean  accessary  to  felo.iy.  1  Hale's  Hist,  accessary  be- 
622.  *ore' 

But  it  is  necessary  that  the  receiver  have  notice  of  the  felony  Knowledge  of 
either  express  or  implied  ;  and  therefore   it  is  the  settled  form     ^i^^cnJjaU 
of  all  indictments  and  appeals  against  accessaries  attar  the  fact, 
fxpre&ly  to  charge  them  with  having  known  that  the  person  re. 
cei?ed  by  them  had  committed  the   principal  felony,    2  Hawk. 
C  29.  /.  32. 

And  where  a  man   receives  a  person  attainted   of  felony,  in  How  far  im- 
6e  same  county  wherein  he  is  attainted,  it  hath  be  mi  holden,  plied  notice  suf- 
taat  he  is  an  accessary  to  the  fclouy,  whether  he  had  actual  ficicnt* 
aotice  of  the   attainder,  or  not,  because  it  appears  by  matter 
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6f  record  in  the  same  county,  whereof  every  man  is  said  to  be 
conusant*4.  But  to  this,  Hawkins  says  it  may  be  answered,  that 
felony  implies  in  it  something  of  wilfulness  and  baseness ;  some* 
thing  (according  to  Co.  Litt.  391)  felleo  animo  perpetratum  ? 
and  that  it  would  be  extremely  hard  by  such  a  forced  way  of 
reasoning,  to  presume  a  man  guilty  of  it,  who  probably  may  be 
entirely  innocent;  and  to  this  opinion  the  greater  number  of 
authorities  **  seem  to  incline.    2  Hawk.  c.  29. «.  33* 
What  receipt     •   Also  any  assistance  whatsoever  given  to  one  known  to  be  a 
of  a  felon  will    felon,  in  order  to  hinder  his  being  apprehended  or  tried,  or  sof- 
maketliH  re-     fering  the  punishment  to  which  he  is  condemned,  is  sufficient  to 
sar^ after  the  ~  make  an  accessary  after  the  fact.    2  Hawk.  c.  29.  #.  26. 
tact.  As  where  one  assists  him  with  a  horse  to  ride  away  with,  or 

with  money  or  victuals  to  support  him  in  hie  escape  ;  or  where 
one  harbours  or  conceals  in  his  house  a  felon  under  pursuit,  by 
reasen  whereof  the  pursuers  cannot  find  him  ;  and  much  more, 
where  one  harbours  in  his  house,  and  openJy  protects  such 
a  felon,  by  reason  whereof  the  pursuers  dare  not  take  him* 
Ibid. 
{fescue.  And  II  auk  ins  says  he  takes  it  to  be  now  settled.  That  who- 

ever rescues  a  felon  from  an  arrcbt  for  the  felony '  *,  or  volun-  - 
«—»——«»————  ii     ■  i   fc  — » »— — »— —~—  — ~—  i  — — ^^^ 

14.  lltat  is  in  the  words  of  Dalton—  Whereof  every  person  dwelling  in  the 
•4  rue  courtly  is  (bound)  to  take  notice.     Dalton, c.  J61. 

15.  Though  a  record  (and  especially  the  pronouncing  of  an  outlawry  iu 
the  county  court)  be  so  notorious  that  every  man  may  easily  know  the 
same  ;  yet  U  would   be  a  great  extremity,   thut  every  man  should  (upon  the 

**  •  peril  of  his  own  life)  take  certain  knowledge  thereof.     Dalian,  c.  161. 

And  lIulc,vhosc  authority  h  unquestionable,  in  commenting  on  these  points, 
iu  \ol.  i.  of  his  Hist.  P.  C.  6?  J,  says  after  noticing  the  caics  above,  •*  But  it 
seems  tome  necessary  to  make  an  accessary  a'ter,  thut  there  be  notice,  al- 
though the  felon  were  attaint  in  the  SHine.  county,  lor  presumption  shall  not 
make  n,tm  criminal,   where  the  punishment  is  capital.** 

16.  And  by  6  Geo.  1.  r.  «J3  «.  5.  rescuing  felons  ordered  to  be  transported, 
or  assisting  them  in  making  their  escape,  is  felony  without  benefit  of  clergy. 

By  2&  Geo.  2.  c,  37.  rescuing  any  person  committed  for  or  found  guilty  of 
murder,  or  going  to  execution,  or  during  execution,  is  felony  without  bene* 
fit  of  clergy,  s.  !>. 

And  persons  rescuing,  or  attempting  to  rescue  the  body  of  such  offenders 
t  after  execution  from  the  sheriff  or  surgeons,  6tc  are  guilty  of  felony  and  to 

be  transported  for  seven  years,     s.  10. 

And  by  the  acts  for  rtgulating  of  gaols  and  other  places  of  confinement  used 

as  hou*es  of  correction  oi  penitentiary  hou*c*  in   the  several  counties  within 

England,  namely  the  acts  19  Geo.  3.  &74.  s.  66.  and  31  Ueo.  3.  c.  46.  s.  3.  it 

is  enacted,  That  if  any  person  shall   rescue  any  offender,  ordered   to  hard 

la bon r,  either  during  his  conveyance  to  confinement  or  whilst  confined  ;  or 

be  aiding  in  such  rescue,  such  person  shall  be  guilty  of  felony,  and  ordered 

to  hard  laltour,  for  not  less  than  one   nor  more  than  five  years ;  or  if  any 

person  having  such  custody  or  employed  by  him  shall  voluntarily  permit  ?uch 

fl^Whitn         offender  to  escape,  such  person  shall   be  guilty  of  felony  (1);  and   if  umj 

clJr*v  person  having  such  custody  or  employed  by  him,  shall   negligently  permit 

3J~  such  offender  to  escape,  such  person  shall  be  guilty  of  a  misdemeanor  and 

liable  to  tine  or  imprisonment  or  both  at  the  discretion  of  she  court. 

The  «  and  other  acts  vill  be  more  particularly  uoiictd  when  tjtc  tiill 
cumo  haCAi'i  under  consideration. 
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tirily  suffers  him   to  escape,  is  an  accessary  to  the  felony. 
1  Hawk.  c.  29.  ».  27.  { >. 

But  if  A  knows  that  B  hath  committed  a  felony,  but  doth  what,  not. 
notdUcorerit,  this  doth  not  make  A  an  accessary  after,  but  it 
is  misprision  of  felony,  for  which  A.  may  be  indicted,  and  upon 
fab  conviction  fined  and  imprisoned.     1  Hale's  Hist.  618. 

So  if  A  sees  B  commit  a  felony,  but  consents  not;  nor  yet 
takes  care  to  apprehend  him,  or  to  lc?y  hue  and  cry,  or,  on  its 
bang  levied,  doth  not  pimue  him,  this  is  punishable  by  fine  and 
imprisonment,  but  doth  not  make  A  an  accessary  after,  \  Hide  a 
Wsi.  618. 

Likewise  if  B  commit  a  felony,  and  come  to  the  house  of  A 
before  he  be  arrested,  and  A  sutler  him  to  escape  without  arrest, 
amoving  him  to  have  committed  a  felony,  this  doth  not  make  A 
aa  accessary ;  but  if  he  take  money  of  B  to  stiller  him  to  escape, 
thrt  makes  him  accessary  :  and  so  it  is  if  A  shut  the  fore-door 
of  his  house,  whereby  the  pursuers  are  deceived,  and  the  felon 
hath  opportunity  to  escape,  this  makes  A  accessary,  for  hero 
h  mot  a  bare  omission,  but  an  act  done  bv  A  to  accommodate 
his  escape.   J    Hide's  Hist.  619. 

Also  if  a  fflon  be  in  prison,  he  that  relieves  him  with  neces- 
sary meat,  drink,  or  rioaths,  for  the  sustcntation  of  life,  is  not  * 
accessary.     1  Hole's  Hist.  620. 

So  if  he  be  bailed  out  till  the  next  sessions,  or  the  like,  it  is 
lawful  to  relieve  and  maintain  him,  for  he  is  in  a  manner  ;n 
custody,  and  is  uudcr  a  certainty  of  coming  to  his  trial.  1  Hale*  a 
IIM.  630. 

Also  if  A  speak  or  write  in  favour  of  a  prisoner  for  his  fa- 
vour and  deliverance,  this  doth  not  maker  him  an  accessary. 
1  Hides  Hist.  621 

And  even  if  A  be  committed  for  felony,  and  B,  an  attor- 
ney, advise  the  friends  of  A  to  write  to  the  witue*scs  not 
to  appear  against  him,  who  write  accordingly  ;  this  niak*->< 
■rither  B  nor  bis  friends  accessaries,  but  is  a  misdemeanor  pu- 
aiahable  by  line  and  imprisonment.  1  Halt's  Hist.  621. 

But  if  a  felon  be  in  gaol ;  for  a  man  to  carry  instruments  to 
Um  to  break  prison,  to  make  an  escape ;  or  bribe  the  gaoler 
to  let  him  escape,  makes  the  party  an  accessary :  for  though 
cwason  humanity  allows  every  man  to  afford  them  necessary 
fdirf,  yet  common  justice  prohibits  all  unlawful  attempts  to 
•*■**  their  escapes  *  •.  1  Halt's  Hist.  62 1 . 

17.  Ajk§  the  scrjoant  add*.  "  tome  hive  said,  tbat  all  those  arc  in  UY*- 
r  gudty  whu  oppose  the  apprehending  cf  a  fc^uii."  This  appr;<.r< 
able ;  iur  rt  seems  to  be  aa  auutancc  /;iitr,  to  a  known  felon,  in  ord-  * 

*«*aVr  kit  being  app rvh ended,  &  c . 

**  And  new  hy  10  O.  *2.  c.  31.x.  1.  it  :s  "xp:i»s«!j  enacted,  that  if  cy 

thUtigut  any  prisoner  to  attcriyt  to  make  hu  escape  from,  gaul,  lf.«ji»gr« 

~~   be  actually  made,  if  such  prisoner  vas  then  attainted  <*r  roMi..""'' 

*  felony,  except  p$ tit  larceny,  cr  committed  to,  «ird't-*i;i»<l  ib 
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Buying  or  re- 
ceiving stolen 
goods. 


"Bat  the  felony 
most  be  com- 
plete. 
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To  buy  or  receive  stolen  goods,  knowing  them  to  be  stolen^ 
was,  formerly,  considered  at  common  law  as  a  mere  misdeu 
mean  or  ;  and  such  offence  did  not  make  the  receiver  accessary 
to  the  theft,  because  he  received  the  goods  only,  not  the  fetoHl 
1  Hale's  Hist.  620. 

But  now  by  3  and  4Will.and  Mar.  c.9.  $  4.  and  5  Ann,  c.31# 
§  5.  if  any  person  buy  or  receive  stolen  goods  ^  knowing  the  same 
to  be  stolen,  he  shall  be  deemed  an  accessary  after  the  fact. 

And  by  4  Geo.  1.  c  11.  may  be  transported  for  fourteen) 
years. 

And  it  is  further  enacted  by  1  Ann,  c.  9.  s.  2.  and  5  Anny  c.  SI*. 
s.  6.  that  such  persons  may  be  prosecuted  for  a  misdemeanor,  and 
punished  by  fine  and  imprisonment,  though  the  principal  felok 
be  not  convicted:  which  exempts  them  from  being  afterwards 
tried  as  accessaries  if  the  principal  be  taken  and  convicted. 

Upon  this  subject  I  lute  holds  that  the  buying  at  an  nnder-TS* 
lac  is  presumptive  evidence  that  the  receiver  knew  they  were 
stolen.    1  llaUfs  Hist.  619. 

But  the  bare  receiving  of  stolen  goods,  knowing  them  to  be 
stolen,  makes  not  an  accessary ;  for  he  may  recei? e  them  to  keep 
for  the  true  owner,  or  till  they  are  recovered  or  restored  by  law. 
1  Hole's  Ilist.  620. 

Thus  if  A  hath  his  goods  stolen  by  B :  and  A  receives  his 
goods  again  simply,  without  any  contract  to  favour  him  in  his 
prosecution,  or  to  forbear  prosecution,  this  is  lawful  ;  but  if -ha 
receive  them  upon  agreement  not  to  prosecute,  or  to  prosecute 
faintly,  this  is  theft-bote,  punishable  by  imprisonment  and  ran* 
som,  but  yet  it  makes  not  A  an  accessary — though  if  he  takes 
money  of  B,  to  favour  him,  whereby  he  escapes,  this  makes 
him  accessary.  1  Hale's  Hist.  619.  East's  Cr.  Law.  743. 
Also  the  felony  must  be  complete  at  the  time  of  the  assist* 

gaol  for  any  of  such  offences,  expressed  in  the  warrant  of  commitment*  he 
shall  be  guilty  of  felony  and  transported  for  seven  years. 

And  conveying  any  disgnise,  instrument,  or  arms,  to  any  such  prisoner** 
gaol,  or  other  person  there  for  his  use,  without  consent  of  lue  kt«f>er»  though 
mo  escape  or  attempt  be  made,  shall  he  deemed  delivered  with,  an  intent  to 
assifct  such  prhoncr  to  escape  or  attempt  to  escape,  and  is  felony  and  trans- 
portation for  seven  yenrs.  s.  1. 

Aud  assisting  any  prisoner  to  attempt  to  escape  from  any  constable*  StO*' 
having  charge  to  carry  lum  to  gaol  by  warrant  of  commitment  for  treason  of 
felony,  except  petit  larceny  ;  or  assisting  any  felon  to  attempt  his  escape 
from  on  board  any  boat   or  vessel  conveying  felons  for  transportation,  or  from 
the  Contractor,  is  also  felony  and  transportation  for  sewn  years,  s.  S.  ' 

And  by  the  act  for  regulating  of  gaols  and  other  places  of  confinement,  used 
as  houses  of  correction,  or  penitentiary  houses,  in  the  several  counties  withi} 
England,  namely  the  act  8  19  G.  3.  c.  74.  x.  66.  still  continued  in  force  bj 
subsequent  acts,  it  is  enacted,  That  if  any  person  shall,  by  supplying 
arms,  tools,  instruments,  or  means  of  disguise,  or  otherwise  in  any  manner 
•id  any  offender  ordered  to  hard  labour,  in  any  escape,  or  in  any  attempt  ts> 
make  any  escape,  though  no  escape  be  actually  made,  such  person  snail  be 
guiliy  ot  felony.    See  these  acts  more  fully  under  the  title  Escape. 
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aoe  giveo  ;.  otherwise  it  makes  not  the  assistant  an  accessary. 
4  Black.  Com.  38. 

For  a  man  shall  neve*  be  adjudged  to  be  an  accessary  to  a 
felony,  in  respect  of  the  receipt  of  an  offender,  who  at  the  time 
of  Ike  receipt  was  not  a  felon,  but  afterwards  became  such  by 
ssauw  subsequent.    2  Hank.  c.  29.  s.  35. 

Ttms  where  A  gives  B  a  mortal  stroke,  and  C  receives  or  re. 
hem  A  or  helps  him  to  escape,  and  then  B  dies,  C  shall  not  be 
jo  accessary  to  the  felony,  because  when  he  received  him  no 
(eJooy  was  done.     1  Hal? 9  Hut.  622. 

For  though  the  offender  be  for  special  reasons  adjudged  to 
Sosk  purposes  guilty  of  homicide  ab  initio  ;  yet  he  shall  not  be 
ra esteemed  in  respect  of  any  others  but  himself.  2  Hawk.  c.  29. 
1.35. 

fiat  so  strict  is  the  law,  where  a  felony  is  actually  complete, 
io  order  to  do  effectual  justice,  that  the  nearest  relations 
are  not  suffered  to  aid  or  receive  one  another.  4  Biack.  Com* 
38. 

For  if  the  parent  assists  his  child,  or  the  child  his  parent ; 
or  if  a  master  receives  a  servant,  or  a  servant  a  master  ;  or 
a  brother  a  brother,  or  even  a  husband  a  wife,  they  are  ac- 
cessaries in  the  same  manner  as  if  they  had  been  mere  stran- 
gers to  one  another.  4  Black.  Com.  38.  2  Hawk.  c.  29. 
#.35. 

Yet  the  law  hath  snch  a  regard  to  that  duty,  love,  and  ten-  Feme  covert. 
(Wraoss,  which  a  wife  owes  to  her  husband,  that  it  will  not 
allow  her  to  be  deemed  an  accessary  by  the  receipt  and  con- 
cealment of  her  husband :  for  she  is  presumed  to  act  under 
hit  coercion  ;  and  therefore  she  is  not  bound,  neither  ought 
she  to  discover  her  lord.  2  Haick.c.  29.  8.  31.  4  Black,  Com. 
39. 

Yet  if  she  be  any  way  guilty  of  procuring  her  husband  to  corn- 
rat  (felony),  it  seems  that  this  will  make  her  an  accessary  before 
Ike  (act,  in  the  same  manner  as  if  she  had  been  sole.  2  Hawk. 
c.  29.  t .  34. 

And  if  the  wife  alone,  her  husband  being  ignorant,  do  know- 
ingly receive  B,  a  felon,  the  wife  is  accessary,  and  not  the  hus- 
tasttL     1  Hale's  Hist.  621. 

Bat  if  the  husband  and  wife  both  receive  a  felon,  knowingly, 
k  thaU  be  judged  only  the  act  of  the  husband,  and  the  wife  ac. 
fisfetL     1  Hide's  Hist.  621.        * 

IV.  How  accessaries  are  to  be  proceeded  against, 
considered  distinct  from  principals. 

h  the  first    place,    it    is  necessary   to    premise,    That  a  ^*e^m 


excluding  the  principal  from  the  benefit  of  clergy,  doth  oorti.„.,  r«,  the 
■st  thereby  exclude  the  accessaries  before  or  after :  neither  doth  statute*. 
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m  statute,  excluding  the  accessaries,  thereby  exclude  the 

pal.    2  Ilazck.  c.  29.  s.  26. 

Ifowfar  *n  *nc  ncxt  place  it  is  proper  to  consider  how  far  accessaries 

tollable*  are  bailable,  and  hereon  it  is  to  be  observed  that  by  the  staC 

Westm.  3  Ed.  I.e.  1 5.*  it  is  provided  and  by  the  king  command* 

ed  that  such  as  be  indicted  of  larceny  by  inquests  taken  before 

sheriffs  or  bailiff*  by  their  office y  or  of  light  suspicion^  or  for 

petty  larceny  that  amountelh  not  above  the  value  ofxsuL  if 

were  not  guilty  of  some  other  larceny  afore  timey  or  guilty  of 

ceipt  of  thieves  or  felons,orof  commandment  or  force,orof  aid  in 

felony  done)  or  guilty  of  some  other  trespass  for  which  one 

ought  not  to  lose  life  nor  member,  shall  from  henceforth  be  let 

out  by  sufficient  surety f,  thereof  the  slieriff  shall  be  answerablf9 

and  that  zcithout  getting  ouglU  of  their  goods. 

Under  an  equitable  construction  of  this  statute  all  those  who 
are  accessary  to  a  felony  any  other  way,  as  by  persuasion,  or 
any  other  procurement  or  abetment,  have  always  been  takeo 
to  be  within  the  equity  thereof,  and  most  of  the  books  hold  that  ' 
all  accessaries,  whether  to  homicide  or  any  other  felony,  are 
bailable,  till  the  principal  be  convicted  or  attainted;  and  that  they 
are  bailable  even  after  such  conviction  or  attainder,  upon  their 
pleading  to  the  indictment :  but  as  It  is  agreed  that  accessaries. 
to  felonies  arc  not  to  be  bailed  ^unless  they  be  of  good  reputation  f  f 
and  it  is  an  allowed  rule, that  bail  is  only  proper  where  it  stands  in- 
different whether  the  person  accused  be  guilty  or  innocent ;  it  seems 
clear,  that  xcherc  tlicre  are  strong  presumptions  of  guilt  against 
a  person  so  charged^  he  is  not  bailable.  2  Ilazck.  c.  1 5.  s.  53. 
Hn   ftrc»i  ^S0  w^atsocver  *ne  nature  of  the  felony  be,  if  the  principal 

eturevd  by"  ^  *a  sucn  a  njanner  acquitted  of  it,  whether  at  the  suit  of  the 
acquittal  of  the  king  or  of  the  party,  so  that  he  may  plead  such  acquittal  in 
principal.  bar  of  any  subsequent    prosecution  for  the  same  felony,  the 

accessary  shall  not  be  arraigned,  but  shall  be  discharged.    & 
Hawk.  c.  29.  s.  36. 

So  shall  the  accessaries  before  and  after  be  discharged  where 

the  principal  is  found  guilty  of  homicide  per  infortunium y  or  se 

^tefcndetuluyy—Bnd  so  also  shall  those  who  arc  accessaries  before, 

4*Jrere  the  accessary  is  found  guilty  of  manslaughter. 

Ont'awryof  On  the  outlawry  of  accessaries,  it  is  certain  that  the  exU 

gent  shall  not  be  awarded  against  them  'before  the  principal 

is  attainted  ;  for  by  stat.  Westm.  1.  3  Ed.    1.  s.  14,  it  is  pro* 

videdj  that  none  be  outlawed  upon  appeal  of  commandment^ 

force,  aidy  or  receipt^  until  he  that  is  appealed  of  the  deed  be 

attainted.    Ncverthelcss>  Me  that  zcill  sue  appeal^  shall  not  by 


*  The  editor  on  this  and  ether  ancient  statures  relies  on  the  most  early 
printed  copies:  and  the  above  stat.  of  3  Ed.  1.  has  been  carefully  ab^ 
airacted  from  the  edilU'D  published  by  Whites,  anno  1564* 

f  See  title  Bail. 
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tint  county  against  them,  no  more  than  against  their  principals^ 
vhich  he  appealed  of  the  deed,  but  their  exigent  ahull  remain 
until  wch  as  be  appealed  of  the  iked  be  attainted  by  outlawry  or 
vtkeraiie. 

in  The  construction  of  this  statute,  Mr.  scrjeant  JIaakins 
state*,  that  it  seems  agreed, 

!*t.  That  it  extends  as  well  to  indictments  as  to  appeals. 

ally.  That  wherever  some  of  the  defendants  are  expressly 
charged  as  principals,  and  others  as  accessaries,  before  the 
ivirdof  this  exigent,  the  outlawry  thereon  of  those  charged 
is  accessaries  cannot  hut  he  reversible ;  because  it  appears 
upoa  the  record,  that  the  exigent  issued  contrary  to  the  direr, 
frmsofthe  statute  ;  but  if  several  be  outlaiccd  on  a  writ  of  ap- 
peal, which  charged  them  all  alike,  without  any  distinction, 
then- can  bo  no  advantage  taken  of  the  appellant's  not  havim; 
pursued  the  statute,  since  it  appears  not,  but  that  he  might 
h»e  charged  all  as  principals. 

Sdly,  That  it  is  strongly  h olden,  that  if  an  appellant  takes 
out  tile  cii«ent  at  the  same  time  against  all  the  defendants,  he 
*x*U  when  they  appear,  count  against  them  all  as  principals ; 
nd*hatl  be  excluded  from  charging  any  of  them  as  acces- 
*vh*t%m  because  he  ha*  taken  out  such  process  as  is  erroneous, 
vhere  all  are  not  principals. 

•Ifhiy,  That  it  seems  the  better  opinion,  that  where  there  arc 
£r'rc  t-j;i  on?  principal,  the  exigent  ought  not  io  issue,  till  all 
t-f  iiiem  are  at  rain te  1.     *l  ILizck.  c.  l27.  s.  VIV. 

Ar!  hereon  it  is  said  by  Hale*  that  if  A  and  15  be  indicted 
a*  principal.*  in  felony,  and  C.  as  accessary  to  tlu'in  both,  the 
tvvpf >s>pi2i*t  'lie  a*te!>-;try  shall  stay  till  both  bv attainted  by 
fcitL'm  or  p!i/a  ;  lor  that  it  iN  slid,  if  one  be  acquitted,  the 
-'rr»Mn'  i*  di«rhstrgi*cl.  because  indicted  as  accessary  to  both, 
*rd  ti:: refore  *hall  not  be  put  to  answer  till  both  be  attaint  ; 
M  up-*n  tbi*  point  he  makes  a  doubt,  because  though  C  be 
*iv*z*rv  to   bofli.  he  miisht  ha\e  been  indicted  as  accessary  t<» 

?t.  \-,*  h'Tfin  blah*  «Ji*»iii^ui:>lH  tli  as  lollou  •> : 

I'  ■».'!  -  *  .«.'  on  'unt  i«tr»n.*«  priuti(i«l  and  accc>saivv  because  the  writ  i>  pe- 
*  ••'.  tfi'/rJi-i.jtV'i!*!'*'!)!  0'»t  *% tiicrli  is  principal  and  wi:.:h  uccc>»aiyf  /■.-,; 
.'  *  '  ••  c>f.««»  *'.  .•//  j."  «■-'"«'»*'  ''*'';"  "/';  lut  il'iU"  d  !•■  .■i.ir.t*  iii:iki*i/t/>:i//r, 
tfr'.>.,..'  i..  ::.••  t%it\t'  «il  i.-;if»l  tt-  tic  inrc,    w!iM.  i<»  p:.:u  -ji.i!,  mid  which  <ie- 

S*r«'j  fthrt    lliC     *   *'V»  "«'  l^^f,    *u&    ?!■«!•     !ll-I    cl-.'rV.'  »W/ ^..  w  -.|i#|*/  ihc 
|'.a.|^,.r;  c.  ./  ,/"  /.*  tit *i< '*£■*>  ■'>'  -'l  it  '^'.  !wl  fray*  J -i  i  i  '^itit  a^u:ii^i  dU,  Ke  i* 

^t!  m  in  apprji     ''V  biltiM  an  inthctmtnt,  tli.-   bill  Dr  indictment   de- 

&tt$wi-ivU  ,*  r»rii»cip**l  au<t   «  Inch  ;h  nv.ry,  and  ihere  indeed   llie  procea* 

:7 '«**#.«  n  Jt%t i. >t  tiicn*  «*il   :   hnl  «!uii  ii  cotui-s  u>  ihu  t  xi^ent,   this  exi- 

if*  »J»j  i  if» i": v  mi J  V   aj_'n»»nl  llic  prim  ;,  al,  a;id  proie>->  c.iiiiiiuic  by  capiat 

y*»f*t*in<i  li'f   accT^jty,   liii  lip;   prii-ipal    be   uutl.iwcit,  and  thrn  an 

•»«!  /»i  V  *  «/if#i****«s  *  *',c?  «'*"*-'i**    "/■  ^'uMf  t'icn  the  principal  i"a  uttittui  ty 

****rt  •       d  ii   ti;*r    acctr?^-'r;.  .tpi.var    i.j)on  iIil*  rii;«nij,   he  «hull  b«  let  W 

^wdii^c   tli*-*  *•""*  **aV  ^  ba|h  l"l  tin*   |'ruc«-5«  In!  liiliuni.^il  ;igaiu»t 

**iiL.„  i      -»*f  f/«:#  w ''•*'  f'lf  l*0,Mmo»  /«'u»  but  fatthtr  »citL>d   bv  ll.c   su:. 

.  *•    4.   »>    X»*«       •"  r  ■» 
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one,    because  the  felonies  are  in  law  several ;    but  if  h*  b* 
indicted  as  accessary  to  both,  he  must  be  proved  to.    2  Hale's 
Hist.  200,  and  201. 
Treason.  However,  as  in  treason  all  are  principals,  process  of  outlawry 

may  go  against  him  that  receives,  at  the  same  time,  as  that 
against  him,  who  did  the  fact.  1  Holes  Hist.  238. 
How  affected  A  further  observation  is,  that  where  the  law  requires 
by  the  attain,  the  attainder  or  conviction  of  the  principal,  before  the  access*- 
der  of  the  prin.  ty  shall  be  convicted,  it  requires  also  that  such  attainder  and 
€'Pa'»  conviction  of  the   principal  be  on  the  same  suit,  and  for  the 

same  crime  of  which  the  accessary  is  to  be  convicted  ■  *.  2  Hawk* 
c.  29.  /.  39. 

For  an  attainder  of  the  principal,  at  the  suit  of  the  king, 
no  way  helps  the  proceedings  against  the  accessary,  at  the  suit 
of  the  party ;  and  so  contrary  wise:  nor  is  the  attainder  of  the 
principal  of  one  felony  material,  as  to  the  proceedings  against 
the  accessary  for  another.  2  Hawk.  c.  29.  /.  39. 
if  erroncomly.  But  where  the  principal  is  actually  attainted,  though  errone- 
ously, of  the  same  felony,  with  which  the  accessary  is  charsjssU 
vet  the  accessary  bhall  be  put  to  answer,  and  shall  not  takse  asf 
vantage  of  the  error  in  that  attainder,  while  it  stands  unreversed. 
2  Hawk.  c.  29.  s.  40.  and  1  Hale's  Hist.  625. 

Vet,  if  the  principal  be  attainted,  and  then  the  accessary, 
the  reversal  of  the  attainder  of  the  principal,  absolutely  reverses 
thc.attaindcr  of  the  accessary.     2  Hauk.  c.  29.  /.  40. 

Another  observation  is,  that  it  was,  before  1  Ann.  c.  9. 
settled,  that  zchercver  the  attainder  of  the  principal  was 
prevented  by  his  death  (or  standing  mute,  or  challenging 
peremptorily  above  the  number  allowed  him  by  law,  or  be- 
ing admitted  to  clergy,  or  pardoned  whether  before  or  after  his 
convict  urn)  the  accessary  should  nut  be  arraigned.  2  Hawk. 
c.  29.  a.  41. 

But  it  seems  to  have  been  generally  agreed,  that  after  the 

principal    is  actually  attainted }  whether  after  a  conviction  by 

verdict,  or  by  outlawry,  or  the  like,  his  death,  or  pardon,  sub~ 

sequent ,  will  no  way  avail  the  accessary.  <i  Hawk.  c.  29.  «.  42. 

And  by  1  Ann.  scss.  2.  c.  9,  it  is  enacted, '  that  if  any  prin- 

*  cipal  offender  shall  be  convicted  of  any  felony,  stand  mute,  or 
(  peremptorily  challenge  above  twenty  persons  returned  to  serve 
'  on  the  jury,  that  it  bhall  be  lawful  to  proceed  against  any  ac- 
4  ccssary,  oil  her  before  or  after  the  fact,  in  the  same  manner  as  if 
'  such  felon  had  been   attainted  thereof,  notwithstanding  any 

*  such  principal  fellou  shall  be  admitted  to  the  benefit  of  his  cler- 
4  gy,  pardoned,  or  otherwise  delivered  before  his  attainder. 
4  And  such   accessary  shall  suffer  the  same  punishment,  if  he  be 

«3.    As  if  A  be  attaint  of  murder  upon  an  vppeal,  and  then  it  indicted  al~ 
murder  us  utincipnl,  and   U  u  acco»ary»  llit:   principal  pleads  the  foi 
uHmudrr,  li  shall  not  be  put  to  answer  At  accessary,  because   he  if 
atunil  upon  tnt  same  suit.     UlaLc'iHitt.ttS. 
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1  CMTitted,  t tend  mute,  or  peremptorily  challenge  abore  t*en- 
•  ty,  as  Le  should  ha?e  Buffered  if  the  principal  had  beeu  atUiut- 
•td.'s.  I. 

1  Aad  it  shaJl  be  lawful  to  prosecute  persons  buying  or  recei- 
4  Ting  itolen  goods  i4,  knowing  the  same  to  be  stolon,  as  for  a 
1  ■bdtmeanor,  to  be  punished  by  fine  and  imprisonment,  al. 
1  ffeagh  the  principal  felon  be  not  con? icted  before  of  the  said 
1  Woo j,  which  shall  exempt  the  offender  from  being  punished 
'■accessary,  if  the  principal  be  afterwards  convicted.'  s.  2. 

Aad  by  5  Ann.  c.  31.  4  If  any  such  principal  felon  "  can* 
4 as*  be  taken"  so  as  to  be  prosecuted  and  convicted,  it  shall 
4  be  lawful  to  prosecute  and  punish  such  person  baying  or 
4  reemmg  any  goods  stolen  by  such  principal  felon  knowing 
4  then  to  be  stolen,  as  for  a  misdemeanor,  to  be  punished  by  fine 
1  ami  imprisonment,  or  other  such  corporal  punishment  as  the 
'couuhall  think  fit  to  inflict,  although  the  principal  be  not  be. 
1  fore  conrict  of  the  said  felony,  which  shall  exempt  the  often - 
'  der  from  being  punished  as  accessary,  if  such  principal  be  after- 
1  wards  taken  and  convicted.9  s.  0.  a  f 

Sr  Michael  Foster  was  of  opinion,  that  under  the  above  acts, 
there  the  principal  toot  amenable,  the  prosecutor  had  no  op. 
uoo  whether  to  proceed  against  the  receiver  as  for  felony  or 
Bisdemeanor,  but  that  he  teas  obliged  to  proceed  as  for  felo- 
*f :— and  if  ho  was  not  amenable,  and  the  prosecutor  should 
cftoose  to  wait  for  his  conviction,  he  might  do  so,  and  then 
proceed  against  the  receiver,  as  for  felony ;  or  at  his 
own  pleasure,  as  for  a  misdemeanor,  without  waiting  till 
lie  principal  should   be    aineuable.      Foster'*  Ct  ozsn   Lazs9 

r«. 

But  it  it  note  cltarlj/  settled,  that  the  prosecutor  mnj  proceed 
fforiuf  the  receiver  jur  a  misdemeanor,  whether  th;:  r.  ;icipal 
**.TK-u*fcle  to  justice  or  not.  l-'or,  by  22  Geo,  3.  c.  OS,  it  is 
CHS-fai,  That  in  all  cases  tzhalsoecer,  zshcre  any  goods  or  chaU 
fcfrj  ietcept  lead,  iron,  copper,  brdbs,  bciUineUl,  and  bolder*  #), 

fc*  If  pTiiterutcd  at  Bcceiiiim-a,  they  may  be  tr  insp^rled  fur  fourteen 
l**f%  bj  4  Oe#.    I.  c.    l . 

tt.  Upon  a  conviction  u-uler  the  last  men*ion.?»l  '•lauw^  of  the  str.fufes  of 
«*,  as  for  a  n>'-itcmo:,nor,  the  pu:>ishir.e;jt  is  by  irupriv.-nti.  i.'  »•  thv  uis- 
WIm» of  th-."  jurf  _•  * .  as  :n  ChSlt  of  ini3'!eT!if:.<*iior.      HutVs  fV.  I    7  So. 

9S.  By  2>  Ctz.  2. .-.  3J,  wi-.j«\er  shall  liuv  or  receive  t.>U  n  |i:a«l.  ir  n,  i?np- 
prf  bras*,  toli-mctal,  or  soMer,  or  -.hill  pivrs'rly  take  th«-m  in,  at  .«,iy  door, 
■afa^-si  cvr,  Sc  left  oj^n  nl'rT  Mw-w.t  *MI  be  traiitfiiurrul  £.»*  tliuitcon 
fnn,  ai:v  .„ ., ^  '/;,. •  f . r,n*n>.  JeUm  i ■  not mnvi  tel. 

&iby  .  'n.  5.  ».  2>  vlw-rs-r  ?'r  vl  buy  -i  n-o  iv»:  any  u;\r*  ufth  ■•rarjn,  or 
r*5**^?  "*■■<!' wJtifl  t.j  ni'T  v*s»ei  in  thr  i'r  rr  1  hon.es.  or  o*iivat»;Iv  mv.vp  thft 
■wftr  .««tint-'y.  v.:lli  be  irausportec  Ibr  fi,urtt?«  yi'ars,  oltkougr.  thrprtn- 
■!■/».■»  ii  ■:.*-■-.■*»/. 

Jj*tr  *. .  ■ '  i  .   . ,-. :. ".  I  !'-pr»  or  rctse-verscf  stolen  ictrel*,  r  te*e,  «  -r  wntnhot, 
7  '  ■  ■  r  •.  >l,:—y,  shall  be  triable  Wo't- .■  i  well  jh  :ii>.  rthe 

* "-'  '   ■  "  -    >.  u.  .r  out  of  custody,  aud  transput  'xtl  f^v  fourteen 

c  a 
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shall  have  been  feloniously  stolen,  uJielher  tlie  offcMce  amount 
•  to  grand  lateen  ij,  or  some  greater  offence,  or  to  petty  larceny 
only,  (except  where  the  felon  shall  already  have  been  convict- 
ed of  grand  larceny,)  every  person  who  shall  knowingly  bug  or 
receive  any  such  goods,  may  be  prosecuted  for  a  misdemeanot, 
and  punished  by  fine,  imprisonment,  or  chipping,  as  the  qumr- 
ter~xessions  or  court  think  fit  ;  although  the  principal  felon  bt 
nut  before  convicted  of  the  said  felony,  and  whether  he  is  amen- 
able to  justice  or  not",  and  inhere  (lie  felony  actually  com* 
miffed  shall  amount  to  grand  larceny,  and  tchere  the  person 
actually  committing  such  felony  shall  not  be  before  convicted, 
such  offenders  shall  be  exempted  from  being  punished  as  acces- 
saries, if  such  principal  felon  be  afterwards  convicted,  s.  18.  " 
But  this  shall  not  repeal  any  former  law  against  this  offence; 
and  offenders  punished  under  this  act  shall  be  exempted  from  v 
punishment  under  any  other  act  for  the  like  oflence.    s.  6. 

f^  Indictment,  and  arraignment  of  accessaries. 

In  what  count j      By  2  &   3  Ed.  6.  c.  24,   '  where  any  person  shall  be  fefo* 
to  be  tried,         '  niously  stricken  or  poisoned  ■•  in  one  county,  and  die  of  thsj  ; 
c  stroke  or  poisoning  in  another  county,  an  indictment  fonnd 
(  by  jurors  of  the  county  where  the  death  shall  happen,   shall  ' 
4  be  as   effectual  as  if  the  stroke  or  poisoning  had  been  com*  * 
1  mi t ted  in  the  same  county.'  s.  2.  ' 

4  And  such  party  to  whom  appeal   of  murder  shall  be  given, 
'  may  sue  appeal  of  murder  in  the  same  county  where  the  party 

*  shall  die,  as  well  against  the  principal  as  against  every  access** 

*  ry,  in  whatsoever  county  the  accessary  shall  be  guilty.'    #.  3* 

4  And  where  any  murder  or   felony  shall  be   committed  in 
1  one  county,   and   another  shall   be  accessary   in  any  other  " 
(  county,    an    indictment  found  against   such   accessary  in  the 
'  county  where  such  offence  of  accessary  shall   be  committed, 
(  shall  be  as  effectual,  as  if  the  principal  offence  had  been  com-  "' 
* iulttcd  within  the  same  county;   and  the  justices  of  gaol«deli- 

r- 

m  .i     _mj^^».—    «-  t   —     —  ■ -  -  -    -  -      -  — i       i    ■  — — 

And  by  SI   Geo.  %  e.  69.  buyer*  or  receivers  of  stolen  pewtrr  may  bn 
tried  in  the  rame  maimer,  ami  transported  fur  si-von  year*,  or    uonfined, 
not  less  that  one,  nor  more  than  three  years,  ami  be  three  time*  puUtclfi 
whipped. 

27.  It  hath  been  solemnly  adjudged  by  all  the  judges  that  the  principal  _ 
felon  may  be  an  evidence  against  the  receiver  upon  this  act,  though  nut  Con- 
victed :   and  the  same  was  done  in  Jonatlian  Wild's  case.    Leach's  Cr,  L.  3&3J  - 
Masts  Cr.  /-.  788. 

98.  And  for  preventing  any  failure  of  justice  and  taking  away  all  doubts 
touching  the  trial  of  murder,  it  is  enacted  by  2  too.  9.  r.  l21.  That  where  a*/. 
person  Mhmll  be  feloniously  stricken  or  poisoned  upon  the  sea,  or  at  any  placaomi' 
o/ England,  and  shall  die  of  the  same  within  England ;  or  shall  be  to  Ar idem  ~ 
or  poisoned  teithin  England,  and  die  of  the  same  upon  the  sea  or  out  of  England, 
•a  indictment  by  the  jurors  of  the  county  in  which  such  death,  stroke  orpottonimg 
shall  happen,  shall  be  good  at  vtell  against  the  principal  us  the  accessary. 
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•  r#fr,  or  oyer  and  terminer,  or  two  of  them,  in  such  county 
1  where  the  offence  of  such  accessary  shall  be  committed,  shall 
4  write  to  the  custos  rotulorum  where  such  principal  shall  ba 
4  convicted,  to  certify  them,  whether  such  principal  be  coil 
4  Tkted  or  discharged  of  such  principal  felony,  who,  upon  such 
4  writing,  shall  make  certificate  under  his  seal,  whether  such 
4pnBcipai  be  convicted  or  discharged  ;  and  such  justices  shall 
'proceed  upon  such  accessary,  in  such  manner  as  if  both  the 
'principal  offence  awl  accessary  had  been  committed  in  the 
1  county  where   the  offence  of  the  accessary  ti as  committed.9 

*f.4. 
Id  the  construction  of  this  statute,  the  learned  and  elaborate 

•erjeant  Hawkins  observes,    that  the  following   points  seem 
■est  rcmarkabje* 

Ut,  Ar«  indictment  against  an  accessary,  in  pursuance  of 
this  statute,  in  the  county  wherein  he  was  accessary,  ought 
expressly  to  recite  that  the  principal  did  the  felony  in  the 
other  countv,  and  uoi*  barely  that  he  was  indicted  lor  it. 
?/fadt.  r.  29.  jt.  51. 

2dly,  The  court  of  King's  Bench,  (being  /lie  supreme  court 
of  oyer  amd  terminer,  and  guol-dclivery)  in  relation  to  a  per. 
sua  there  indicted,  as  an  accessary  in  the  county  wherein  the 
stid  court  happens  to  sit,  to  a  felony  in  another  county  ;  and 
tke  lord  high-steward  (uho  by  the  zzords  of  bin  commission,  ax 
veil  as  the  nature  of  the  (king,  teems  to  be  a  justice  of  oyer 
nd  terminer,  in  relation  to  a  peer  to  be  tried  before  the 
lord*),  on  an  indictment  against  him  as  accessary  in  one 
county  to  a  felony  in  another,  are  within  the  purview  uf  the 
tad  statute.     2  I  luxe  k.  c.  29.  s.  52. 

3dly,  This  writing  is  to  be  by  writ  in  thu  king's  name,  un- 
der the  teste  of  the  justice  so  sending  it.  Dyer  25&  and 
I  Hales  Hit.  C23. 

4thly,  Where  some  of  those  supposed  to  have  been  accessa- 
ries to.  a  felony  in  a  different  county,  arc  proceeded  again.- 1 
n  the  Kinsfs  bench  under  this  statute,  if  there  be  a  likelihood 
tiat  ethers  will  be  in  the  same  manner  proceeded  a^inM  in 
Mother  court,  it  is  most  advisable  to  send  for.therecord  ielatin^  io 
the  princii>al  by  a  special  writ  formed  upop  the  matter,  according 
to  the  words  of  the  statute,  and  not  by  certiorari;  becuusi 
Mat  tiould  v holly  remove  the  record  from  the  court  below  into 
the  court  of  King's  Bench,  which  might  cause  a  doubt,  whether 
«hcr  the  court  below,  or  that  of  the  King's  Bench,  could  cer- 
tify it  upon  a  subsequent  writ ;  for  as  to  the  court  below,  it 
■ighl  be  objected,  that  being  no  longer  a  record  of  that  court, 
it  cannot  be  certified  by  it;  and  as  to  the  King's  Bench,  it  might 
fc objected, that  the  principal  was  neither  attainted  nor  convict* 
d  there:  nhercas  the  words  of  the  statute  are,  that  the  justice* 
itfltf  snte  to  the  Ameep$rs  of  the  records  zchere  such  principul 
*dlfa  attainted  or  cunmted\  but  these  doubis  are  avoideUjbjr 
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directing  a  special  writ  to  the  court  below,  on  which  a 
certificate  shall  be  made  in  pursuance  of  the  statute,  ai 
record  shall  still   remain  below,  and .  consequently  m 
certified  from  thence  on  a  subsequent  writ.    2  Hawk. 
#•  54.* 
Where  acce*.        And  now,  in  order  that  accessaries  to  felonies  com 
••riet  before    'within  the  body  of  any,  county,  may  be  tried,  as  well  : 
the  fact  may  be  county  wherein  the  principal  felony  was  committed,  as 
*r,*d*  eoanty  in  which  they  became  accessaries  : 

It  is  by  Stat.  43 Geo.  3.  c.  113  enacted,  that  <  in  all  c 
'  which  any  person  shall  procure,  direct,  counsel,  or  cot 
'  any  other  person  to  commit,  or  shall  abet  any  other  ] 

*  in  corainirtingany  felony  wha&oe? pr,  or  shall  in  any  wise 

*  soeTer  become  an  accessary  before  the  fact  to  any 

*  whatsoever,  whether  such  principal  felony  be  committed 

*  in  the  body  of  any  county,  or  upon  the  high  seas,  and  w 
,  *  such  procuring,  directing,  counselling,  commandiug,  anc 

<  ting,  or  otherwise  becoming  accessary  before  the  fact 
«  have  been  committed  within  the  body  of  any  county,  < 
'  on  the  high  seas :— in  all  such  cases  the  offence  of  the 

*  son  so  becoming  accessary  before  the  fact,  shall  and  n 
i  tried*  either  within  such  county  wherein  the  principal l 
'  shall  hare  been  committed,  or  within  the  county  where 

<  offence  in  becoming  accessary,  shall  have  been  comm 

*  and  in  case  the  principal   felony  shall  hare  been  comi 

*  upon  the  high  seas,  then  the  said  ofience  in  &o  becomii 
(  accessary  shall  and  may  be  inquired  of  in  and  by  such  < 

*  and  in  such  manner  and  form,  as  in  and  by  the  statute  2 

*  8.  c.  15."  is  appointed  for  the  trying,  of  felonies  done 
'  thvhigb  seas/  s.  5. 

'  But  no  person  who  shall  be  once  tried  and  acqi 
'  or  convicted  of    becoming   an    accessary    before  the 

*  shall  be  liable  to  be  again  indicted,  prosecuted,   or 

*  for  the  same  offence,    in  any  court   or  jurisdiction   wl 

*  ever.'     s.  .*. 

Principal  to  be       A}  to  the  arraignment ;  it  seems   to    be  now  settled, 

skit  tried.         an  sjQacssary  may  be  arraigned  before  the  principal  has  ap 

ed  and  answered :    but  that  he  cannot  be  tried  before   th< 

pea  ranee  or  attainder  of  the  principal.     2  llaxk.  c.  20.   j 

Yet  if  he  will   waive   that   beoefit,  and   put  himself 
Ms  trial  before  the  principal  be  tried,    he  may ;   and  hi 
quittal  or  conviction   upon   such  trial   is   good.      1   h 
Hut.  62*. 

But  it  seems  necessary  in  such  r?.  set  ores  pi  tet  he  judgmei 
the  principal  be  convicted  and  attaint ;  for  if  the  princip 
after  acquitted,  that  conviction  of  the  accessary  is  annulled 


*9S*    liuVPi.*  y. 
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u  jtdgmtnt  ought  to  be  given  against  him  ;  but  if  he  be  ac 
oiirfed  of  the  accessary,  that  acquittal  is  good,  and  he  shall  bo 
dMhvged.     1  Hate's  Hist.   02  4. 

Abo  i:  seems  to  be  holden  by  Sir  Matihexa  Hale  (Sec  Hate's 
Huf.  631.  ?  That  if  a  man  be  indicted  as  accessary  to  more  than 
cue,  ud  one  of  the  principals  appear,  and  bo  convict  the 
WK/i.-wr,  if  they  please,  try  the  accessary,  as  being  accessary 
town  principal,  and  also  condemn  him  if  the  issue  be  found 
K«st  him  :  and  if  it  be  found  for  him,  may  afterwards  arraign 
ud  try  hioi  ae  accessary  to  the  others,  when  they  shall 
appear. 

Bit  "Serjeant  Hawkins  says,  the  contrary  opinion  is  support, 
tlbj  great  authorities;  and  that  the  books  do  not  shew  any 
iotfuees  where  the  court  hath  actually  proceeded  to  the  trial 
of  in  accessary  in  such  a  case,  before  all  the  principals  have 
ether  appeared  or  been  attainted ;  and  unless  there  be  soma 
ttr?  particular  circumstance*  in  the  case,  it  cannot  be  doubted 
tot  that  it  will  be  a  weighty  motive  to  induce  the  court,  in  dis. 
ostim,  to  respite  the  trial  of  an  accessary,  to  shexa  that  some 
of  those  to  whom  he  is  charged  as  an  accessary,  are  neither 
stuhuzd  nor  hare  appeared.  2  Hawk.  c.  2J).  $.  46. 
•  Aid  Jfa/e,  in  fact,  lays  it  down  as  the  safer  course  to  respite 
ttr  arraignment  of  the  accessary  till  the  principals  appear  or  are 
oatlawea.     1    Hale's  Hist.  621. 

For  it  it  a  strong  objection,  according  to  Hawkins,  against 
tfctryiBg  him  immediately,  as  accessary  to  those  who  do  not 
tppear,  chat  thereby  the  county  may  be  subject  to  the  trou. 
fa  of  attending  two  trials,  where  one  might  do  a*  well :  and  the 
person  tried  may  be  subject  to  the  hardship  and  hazard  of  two 
trials  for  his  lite,  which  is  contrary  to  the  general  course  of 
toe  law  ;  whereas  if  the  trial  should  be  deferred  till  all  the  prin- 
cipals be  attainted  or  appear,  he  would  be  subject  to  be  tried 
hot  onrc.    'i  Hauk.  c.  21).  s.  46. 

But  if  there  be  several  principals,  and  a  person  be  charged  as 
•fceuary  to  one  of  them  only,  it  seems  clear,  that  it  is  no  ob. 
jrrcoD  against  his  being  tried  as  accessary  to  such  a  principal, 
tin  the  others  hare  not  yet  appeared,  nor  an:  attainted. 
t  /far*,  c.  29.  *.  46.     Foster  361. 

It  is  also  necessary  to  obserre,that  the  accessary  miv  be  indict-  Aect-iar*  ami 
d  in  the  same  indictment  withthc  principal,  and  tUtis  the  bt*t  H'^'M  J *»»«<* 

—j  ■  •  ......  ■         l.'llMr  i:ime  Bi- 

aad  moat  usual  way  ;  yet   he    may    be    indicted   in    another  dictiucnu 
udktcient,     and     then    such     indictment    must  contain   the 
or^inty   and    kind  of  the  principal  felony.     1  Hate's  Hi.t. 

Bat  it  dues  not  5ecm  necessary  in  any  indictment  or  appeal 
opiast  a  man,  as  accessary  before  the  fact,  to  set  forth  the 
•priaJ  manner  by  which  he  abetted  it,  but  only  to  charge 
*•  ;?nc  rally,  quodjelonice^  iSfc.  ubbetavit,  incituvit,  ef  pro. 
ttrsrifj  »<c.  also    the  like  general   way  oi  scttiug   toriii   the 
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Hid  given  to  a  felon,  seems  to  be  sufficient  both  as  to  those  wh# 

are  principals  by  being  present  when  the  felony  is  committed) 

and  also  as  to  those  who  arc  accessaries  after,     2  Hank.  c.  29* 

».  17. 

Accessary  and      It  is  likewise  to  be  noted,  that  if  the  principal  and  accessary 

principal  may   appear  together,  and  the  principal  plead  the  general  issue,  the 

be  tried  by  the  accessary  shall  be  put  to  plead  also :  and  if  he  likewise  plead  the 

tame  inquest.    gCnera|  issue,  both  may  be  tried  by  one  inquest;  but  the  princi* 

pal  must  be  first  convicted ;    and  the  jury  shall  be  charged) 

that  if  they  find  the  principal  not  guilty,  they  shall  find  the  ac« 

cessary  not  guilty.     2  Hawk.  c.  29,  s.  47. 

But  if  the  principal  plead  a  plea  in  bar,  or  to  the  writ,  the 
accessary  shall  not  be  driven  to  answer  till  such  plea  be  deter* 
mined. 

For  where  the  principal  and  accessary  are  tried  by  the  same 
inquest,  the  accessary  may  enter  into  the  full  defence  of  the 
principal,  and  avail  himself  of  every  matter  of  fact,  and  of 
every  point  of  law  tending  to  his  acquittal ;  for  the  accessary 
is  in  this  case  to  be  considered  as  a  partner  in  the  suit,  aid 
this  sort  of  defence  necessarily  and  directly  tendeth  to  his  own 
acquittal.     Foster  365. 

,  But  when  the  accessary  is  brought  to  his  trial,  after  thecon« 

yiction  of  the  principal,  it  is  not  necessary  to  enter  intoadct 

tail  of  the  evidence,  on  which  the  conviction  was  founded  ;  nor 

doth  the  indictment  aver  that  the .  principal  was  in  fact  guilty ; 

it  is  sufficient  if  it  reciteth,  with  proper  certainty,  the  record 

of  the  conviction.     This  is  evidence  against  the  accessary,  suf« 

ficient  to  put  him  upon  his  defence.     For  it  is  founded  on  a 

legal  presumption,   that  every  thing  in  the  former  proceeding 

was  rightly   and    properly  transacted.     But  a  presumption  oj 

this  kind  must  give  icay  Jo  facts  manifestly  and  dearly  proved 

because  as  against  the  accessary,  (he  conviction  of  the  principal 

will  not  be  conclusive :    it  is  as  to  him  res  inter  alios  acta  ;  ant 

therefore  if  it  shall  tome  out  in  evidence,  upon  the  trial  of  thi 

accessary,  as  it  sometimes  hath,  and  frequently  may,  that  thi 

offence*  of  xchich  the  principal  iras  convicted,  did  not  amoun 

to  felony  in  him,   nor  to  that  species  of  felony  with  which  hi 

was  charged  ;  the  accessary  may  avail  himself  of  this,  and  ough 

to  be  acquitted'     Foster  365. 

So  also,  if  it  shall  manifestly  appear  in  the  course  of  the  ac 
cessary 's  trial,  that  in  point  of  fact  the  principal  was  innocent 
common  justice  seeineth  to  require  that  the  accessary  shouli 
be.  acquitted;  as  suppose  a  man  is  convicted  upon  circumstan 
tial  evidence,  strong  as  that  sort  of  evidence  can  be  of  mur 
dcr  :  another  is  afterwards  indicted  as  accessary  to  this  murder 
and  it  eometh  out  upon  the  trial,  by  incontestable  evidence,  tha 
the  person  who  was  supposed  to  be  murdered  is  still  living;  i 
this  case  certainly  the  person  indicted  as  accessary  shall  be  acquit 
fed,    Or  suppose  the  person  to  have  been  in  fact  murdered,  au 
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jfcti  it  should  come  out  in  e?  idence  to  the  satisfaction  of  the  cdurt 
mm&  jury,  that  the  witnesses  against  the  principal  were  mistaken 
h  his  person  (which  case  Sir  Michael  Foster  says  he  has 
fciovii),  the  person  con  tic  ted  as  principal  was  not,  nor 
coutt  possibly  have  been  present  at  the  murder.     Foster,  367, 

368. 

Bit  in  acquittal  of  a  man  as  principal,  is  no  bar  of  a  subse-  Princnml  an. 
qwt  prosecution  against  him  at  accessary  after  the  fact ;  be.  quitted  may  1« 
am  such  acquittal  clears  him  only  of  the  charge  of  having  J^^*!1^. 
cenmkted  the  fact,  which  being  a  crime  entirely  different  from  ter*c        ^  a  " 
that  of  receiving   him  that  hath  committed  it,  there  seems  no 
care  reason  that  the  acquittal  of  it  should  bar  a  prosecution 
for  the  receipt,  than  if  they  were  offences  that  bore  no  manner 
of  relation  to  one  another.    2  Haxsk.  c.  35.  s.  1 1 . 

Yet  if  a  person  be  indicted  as  principal  and  acquitted ;  lord  Hut  not  a*  no 
Jbfcsavs,  he  shall  not  be  indicted  as  accessary  before-0,  and  ccssafy  ***** 
if  he  be^  he  may  plead  his  former  acquittal  in  bar,  lor  it  is  in 
Sitatnce  the  same  offence.     1  Hale's  Hist,  626. 

But  if  one  pcrsou  be  indicted  as  principal,  and  another  as  Accessary  nr- 
accosary,  and   both  be  acquitted  ;  yet  the  person  indicted  as  qimti-d  may  be 
accessary,  may  be  indicted  as  principal,  and  the  former  acquittal  ^^3" 
ai accessary  is  no  bar.     1  Male's  Hut.  625.     For  an  acquittal 
of  reciting  or  counselling  a  felon  is  no  acquittal  of  the  felony 
itsdf.    4  Black.  Com.  40. 

And  if  a  man  be  indicted  as  accessary  before,  and  is  ac-.  Accessary  be- 
quitted ;  )ct  he  may  be  indicted  as  accessary  after,  for  they  arc  fore  acquitted 
ptitnees  of  several  natures.     1  Hale's  Hist.  62G.  may  u' iwMf* 

as  accessiry  afi 
tcr. 

'-'"'.  Serjeant  IJr^lins  stating  this  Ja'tnt,  sai/s%  "  it  is  holdcu  in  many  books  The  |»>iut  tint 
"flfSJod  authority,  (contrary  to  what  i*  admitted  to  bo.  the  ancient  law)  that  a  principal  ae- 
"  ibe  acquittal  oi'  a  man  as  principal  is  a  ijood  bar  of  a  subsequent  prosccu-  quitted  cannot 
*  tun  against  him  amrrf'wa  before  j  for  it  i«  said,  thatsneh  an  accessary  afterwards  l>« 
"■iahoroe  measure  guilty  ofthefhet,  and  then-fore,  that  nn  aequiftal  which  indicted  :i«  nc- 
" clear*  *  man  from  bring  guilty  of  Ui>*  fact,  doth  by  consequence  clear  him  ce^sai  y  In-fore, 
Mfrrin  btiiu  mh-Ii  an  accessary.'1  controverted  by 

He  then  fldd»,     4%  th'u  teems  reasonable,  njv.n  the  supposition  that  a  man  Seri.  HauVn*, 
■*f  he  f  und  nuiffv  of  an  indictment  o^uinrt  h;m  as  a  p;iru:jHil,  upon  evidence  and  Sir.l/i«.Atf«! 
**w*  uni i  prvzet  him  to  hate  been  an  accessary  before,     tint  if  a  $nan  cannot  be  pater. 
fm*4  g-titty  rf  such  an  indictment,  "/jo*  such  evtdrnce,  as  it  is  hotden  thai  he 
atari,  11  nay  uith  great  reason  be  »««/,  that  the  acqititlnl of  him  as  principal  no 
*«  «/>../£*  him  as  accessary  before*  for  if  so,  h*  might  suit!  himself  by  a  mere 
fy*n  lie  tntii'  intent,  and  bar  all  other  prosecutions,  by  u/i  acquittal  un  a  triut, 
si*4  r*  /■ ,/;..,  never  hi  ought  him  into  danger  of  his  life,  and  it  is  upon  this  *»//#- 
J^f  n.  Ha*  kins  presumes,  ttuit  it  is  hMe*  in    home  hwl:s,  (namely  Kcilway. 

If     I*3hx»n,  14 .  and  I-amb.  book  2.  e.  7.  /  that  one  who  hut  been  acquitted  n* 
f^'-f'-ti  *.n*j  ci  tried  equina*  acee  suiy  bejoie,  as  u,ell  as  ufier."     2  Hawk. 

^Aur  M.'htul  Fr**f*r,  in  support  of  the  opinion  of  /f.;u /./'«*,  very  forcibly 
******'».  **77»Jt  in  the  rvn>ideiatiou  of  the  law,  the  oflVnre*  of  principal  and 
"Hr***ry  do  hpt-crfimHy  differ  j  ni,.l  if  :i  person  indieled  as  piineipal  can- 
"■■■bf '.oGvir?c;J  upon  anidii ice,  lending  barely  to  pn^e  him  to  have  Uvn 
"tPtccewary  before  t'ne  fact,  which  mu«t  nc<d.<  be  admitted,  ir  doth  not 
klRfitar  bov  jiarquittal  upon<-:ic  iiidictrncnt  can  Ik*  a  b.ir  to  a  seco&d  tor 
••icflrejf,  .«p;ciAcaIfy  differei.t  froui  it."    J-vtUr  ^04. 
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yriMJPg»Md  And  by  S  Hen.  7.  e.  1.  (f  any  man  be  slain,  amdihe  sin 
JJJJJJJ^Jl^  murderers,  abettors,  maintainors,  and  comforters  be  ind 
to  be  tried.        *Aey  and  ail  other  accessaries,  shall  be  arraigned  and  deten 

vf  the  king's  tuit  within  the  year,  and  not  tarry  the  yea 
to  ramnded  to  ^  ^or  aD)r  ^PP6*'-  And  if -any  person  named  as  princip 
prison,  or  let  to  ^^^^  be  acquitted  at  the  king's  suit,  within  the  year  01 
nail  for  a  year  the  justice'  shall  not  so  jfer  hirtT  to  go  at  large;  bat  eithi 
■ad  a  day.        mit  him  to  prison,  or  let  him  go  to  bail  till  the  year  and 

be  passed;  within  which  time  the  wife  or  next  heir  may  ha 

appeal. 


E 


An  indictment  against  an  accessary  to  a  ft\ 
or  burglary  before  the  fact. 

[Aft* r  yon  have  drawn  the  indictment  against  the  principal  Won,  brii 
charge  against  the  accessary  in  the  i<ime  piece  of  parchment  as  folk 

And  the  jurors  aforesaid,  upon  their,  oath  aforesaid,  do 

ther  present ',  that  G.  II.  late  of  the  parish  of fin 

tounty  of  — : —  aforesaid,  labourer,  before  the  said  felony 
burglary  Jif  felony  only,   leare  ont  the  word  burglary] 

committed  inform  aforesaid,  to  wit  on    the  said 

of in  the  year  aforesaid,  with  force  and  arms,  § 

parish  aforesaid,  in  the  county  aforesaid;  did  feloniously 
maliciously  incite,  move,  procure,  aid,  and  abet  [or  you 
say  counsel,  hire  or  command]  the  said  A.  B.  to  do  and' 
mit  the  said  felony  and  burglary  in  manner  and  form  <r 
said,  against  the  peace  of  our  said  lord  the  king,  his  crow 
dignity. 

After  the  fact  in  receiving  the  principal  felt 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid 
further  present  that  J.  K.  late  of  the  parish  of  ■■  i 

said  county  of  i  ,  labourer,  well  knowing  the  said  i 
to  have  done  and  committed  the  said  felony  and  burgla 

form  aforesaid,  afterwards  to  wit  on  the  said >  a\ 

tit  the  year  aforesaid,  wi(h  force  and  arms,  at  the  pi 

aforesaid,  in  the  county  aforesaid,  him  the  said  A .  £ 
then  and  there  feloniously  receive,  harbour ,  and  main 
against  the  peace  of  our  said  lord  the  king,  his  crown 
dignity* 

Against  an  accessary  for  receiving  goods,  kn 
ling  them  to  be  stolen,  principal  convicte 
Surry, accessary  indicted  in  Middlesex,  after 
principal  convicted* 

•..**«..***-.       HE  jurors  for  our  lord  the  king,  upon 
oath  present)  that  at  the  delivery  of  the  gaol  of  our  lor 
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his  county  of  Surrey  koldcn  at  Kingston  upon  Thames, 
it  md  for  the  county  aforesaid,  on  the  — —  day  — —  of 
— _  m  the  —  year  of  the  reign  of  our  sovereign  lord  George 
tte  Third,  king  of  Great  Britaiu,  before  William  car/  of 
Mu&tld,  /ore/  chief  justice  of  our  lord  the  king  assigned  to 
hold  fleet  in  the  court  of  our  lord  the  king,  before  the  king 
Kmtdf.and  Sir  William  Henry  Ashurst,  knt.  one  other  of  the 
jutisu  of  our  said  lord  the  king,  assigned  to  hold  pleas  in 
tit  court  of  our  said  lord  tlie  king,  before  the  king  himself; 
fan  justices  of  our  said  lord  tlie  king,  assigned  to  deliver  the 
nd gaol  of  the  prisoners  therein  being;  M,  T.  late  of  the 
fsruk  of  Lambeth,  in  the  said  county  of  Surry,  labourer,  teas 
watted  in  due  form   of  law  ;for  that  the  said  M    T.,   on 

the day  of  — —  in  the  said  —  year  of  the  reign  of  our 

ifid  lord  the  king,  with  force  and  arms,  at  the  parish  afore- 
«d,  in  the  county  aforesaid,  seventeen  yards  of  linen  cloth,  of 
fie  value  of  thirty  shillings,  of  the  goods  and  chattels  of  one 
T.  W.,  then  and  there  being  found,  feloniously  did  steal,  lake 
ui  wry  air  ay,  against  the  peace  of  our  said  lord. the  kingf 
tii  crosn  and  dignity,  as  by  the  record  thereof,  remaining filed 
■flf  laid  court  of  gaol  delivery,  may  more  fully  and  at  large 
epfter.  Axn  the  jurors  aforesaid,upon  their  oath  aforesaid,  do 
farther  present  that  J.CM  lute  of  the  parish  of—  in  (he  coun? 

t§ef Middlesex,  labourer,  afterwards  to  niton  the  said • 

its  of in  tfie  year  aforesaid,  with  force  and  arms,  at  the 

mid  parish  of in  the  county  of  Middlesex  aforesaid ;  the 

t*od<  and  chattels  aforesaid,  so  as  aforesaid  feloniously  stolen, 
Wen,  an:l  earned  azcay,  feloniously  did  receive  and  have  (ho 
tit  'aid  J.C.,  then  and  there,  veil  knotting  the  aforesaid  goods 
*d  chattel*  to  have  been  feloniously  stolen,  taken,  and  carried 
sbqjj  a%tiin*t  the  form  of  the  statute  in  that  case  made  and 
jTKidedi  and  against  the  peace  of  our  said  lord  the  king,  hie 
crow  and  dignity. 

Accomplice*.     See  Approver,  Pardon. 
Action*,  popular.     See  Information. 
Addition.     See  Misnomer  and  Addition. 


AFFRAY. 


AN  affray  it  the  lighting  of  two  or  more  pr r*ons  in    soma  nc«R., 
£U*  \\w,  to  the  terror  of  his  majesty's  subjects  :  for  if  the 
Vtaf  be  m  priTate,  it  is  no  affray,  but  au  assault.  4  Black. 


J6  AFFRAY. 

The  word  affray  is  derived  from  (he  French  word  erf, 
f rater,  to  terrify,  or  as  Coke  in  his  3d  Inst.  158  expresses 
affright;  and  that  in  a  legal  sense  is  taken  for  a  public  offence, 
to  the  terror  of  the  people ;  from  whence  it  follows  as  laid  down 
by  BlackUonC)  that  there  may  be  an  assault  which  will  not 
amount  to  an  affray,  as  where  it  happens  in  a  private  place,  out 
of  the  hearing  or  seeing  of  any,  except  the  parties  concerned; 
in  which  case  it  cannot  be  said  to  be  to  the  terror  of  the  people, 
1  Hawk.  c.  63.  *.  1. 

Also  it  is  said,  in  1  Hawk.  c.  63.  s.  2.  that  no  quarrelsome  or 
threatening  words  whatsoever  shall  amount  to  an  affray ;  ami 
that  no  one  can  justify  laying  his  hands  on  those  who  shall 
barely  quarrel  with  angry  words,  without  coming  to  blows;  yet 
it  is  clear  that  the  constable  may,  at  the  request  of  the  party 
threatened,  carry  the  person  who  threatens  to  beat  him,  in  n 
presence  and  hearing,  before  a  justice  in  order  to  find  sureties. 

But,  according  to  Hawkins,  though  no  bare  words,  in  the 
judgment  of  law,  carry  in  them  so  much  terror  as  to  amount  to 
an  affray  ;  yet  in  some  cases  there  may  be  an  affray  where  there 
is  no  actual  violence ;  as  where  a  man  arms  himself  with  danger* 
ous  and  unusual  weapons,  in  such  a  manner  as  will  naturally 
cause  a  terror  to  the  people :  which  is  said  to  have  been  always 
an  offence  at  the  common  law,  and  is  strictly  prohibited  by 
many  statutes.     1  Hank,  c  63.  s.  4. 

For  by  the  Siat.  of  Northampton^  3  Ed  3.  c.  3.     '  No  man 

*  (except  the  king's  servants  in  his  presence,  and  his  ministers 

*  in  executing  of  their  office,  and  such  as  be  assisting  them,  and 
c  also  upon  a  cry  made  for  arms  to  keep  the  peace)  shall  come 

*  before  the  king's  justices  or  ministers  doing  their  office,  with 

*  force  in  affray  of  the  country,  nor  go,  nor  ride  armed  in  fairs, 
c  markets,  nor  in  the  presence  of  the  justices  or  other  mini* 

*  sters,  nor  elsewhere,  upon  pain  to  forfeit  their  armour  to  the 
'  king,  and  their  bodies  to  prison  at  the  king's  pleasure ;  and 

*  the  king's  justices  in  their  precincts,  sheriffs  and  other  mini* 
'  sters  in  their  bailiwicks,  lords  of  franchises  and  their  bailiffs, 

*  and  mayors,  bailiffs  of  cities  and  boroughs,  and  borough, 
'  holders,  and  wardens  of  the  peace,  shall  hare  power  to  cxe- 
'  cute  this  act :  and  the  justices  assigned,  at  their  coming  into 

*  the   country,  shall  enquire  how  such  officers  and   lords  have 

*  exercised  their  offices  in  this  case,  and  punish  them  whom 
'  they   find   not  to  have  done   that  which  pertains  to   their 

*  office.' 

And  this  act  is  further  enforced  by  the  following  acts : 
By  7  Rf'c.%  c.  13.    (  No   man    shall  ride  armed,  contrary 

1  to  the  statute  of  Northampton,  upon  pain  of  forfeiture  of  the 

4 armour;  withont  the  king's  licence.' 

And  by  20  Hie.  1.  c.  1.    '  The  above  statute  shall   be  holden 

4  upon  the  pain  in  (lie  statute  of  Northampton;    and  also  to 

'  make  Unc  audrau^oiu  to  the  kin^  ;  and  uu  lord,  knight,  nor 
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'other,  shall  go  nor  ride  armed,  nor  bear  armour,  upon  pain 
'iibrroiil :  except  the  king's  officers  and  ministers.' 

h  bis  observations  on  this  statute,  Mr.   Serjeant  Jlasskiut 
nyktkut  the  following  points  hare  been  holden. 

1st  That  any  justice  of  peace,  or  other  person,  who  is  im- 
poiered  to  execute  this  statute,  may  proceed  thereon,  either 
ti  ejvktj  or  by  force  of  a  writ  out  of  chancery,  formed  upon 
institute;  and  that  if  he  tind  any  persou  iti  arms  contrary  to 
institute;  he  may  seize  the  arms,  and  commit  the  offender 
to  prison,  and  that  he  ought  also  to  make  a  record  of  his  whole 
prottwiings,  and  certify  the  same  into  the  chancery  where  ho 
proceeds  by  force  of  the  said  writ,  or  into  the  exchequer  when; 
ke  proceed*  ex  officio*     1  llmck.  c.  G3.  s.  5. 

idly.  That  where  a  justice  of  peace',  or  other  pcrton  em- 
powered to  execute  the  statute,  proceeds  u]K>n  the  s;tid  writ, 
Worn  not  only  imprison  those  whom  he  shall  Hud  qJIuihU 
ta;  against  the  statute  in  his  own  view,  hut  also  those  who 
*adl  be  found  by  an  inquest  taken  before  him,  to  hare  of. 
faded  in  such  manner  in  Lis  absence  :  and  the  Lvirned  author 
*tfs,  that  he  conceives  that  he  may  do  the  same  where 
W  proceeds  ex  officio ;  for  as  the  writ  hath  no  other  foun- 
dation than  the  statute,  and  is  the  most  authentic  explication 
thereof,  it  seems  that  the  rules  therein  prescribed,  should  be  the 
kst  direction  for  all  proceedings  upon  that  statute.  1  JIaick. 
c&J.j.G. 

3dlv.  That  when  the  writ  is  directed  to  the  sheriff  by  ths 
UBeuf  hit  office,  and  not  by  a  particular  name,  nor  doth  c<- 
pr«*!v  command  him  to  do  it  in  person,  I  lit*  under  sherilFmay 
to  it*  Croke  Eliz.  *!«J  I. 

4ihlv.  That  a  man  cannot  excuse  the  wearing  of  such  armour 
■  public,  by  allcd^ing  that  micIi  a  one  threatened  him,  and  that  hi; 
tears U  fur  the  5-afetv  of  his  person  from  his  assault ;  but  no  our 
«ali  incur  the  penalty  of  the  statute,  for  assembling  hi*  ucl^h* 
War*  iii«i  friends  in  his  own  house,  against  those  \t  ho  threaten 
to  do  him  any  violence  therein,    hecause  a  man's  hou.se  is,  as  it  | 

*tf*.  hU  cattle.      1  Hawk,  c.  GX.  x.  8. 

Slhij.  Thai  no  wearing  of  arms  is  within  the  meaning  of  this 
flatBti?,  uules<  it  b<?  accompanied  with  such  circumstances  as  are 
»ptto  terrify  the  people  ;  therefore,  persons  of  quality  are  in  no 
tager  of  offending  against  this  statute  by  uearini;  common  wea- 
pon, or  having  their  usual  number  of  attendants  uith  them,  for 
iWr  ornament  or  defence,  in  Mich  places,  and  upon  such  occa- 
*»*,  in  which  it  is  the  common  fashion  to  make  use  of  them, 
•daout  causing  the  least  suspicion-  of  an  intention  to  commit  any 
■tof  violcuce  or  disturbance  of  the  peace.  And  persons  armed 
vn  privy  coats  of  mail,  to  the  intent  to  defend  themselves, 
i  I  %tie»t  their  adversaries,  arc  not  within  the  meaning  of  this  sta- 
*■***?  because  they  do  nothing  it*  (error  of  the  people.  1  Haick. 
T  1  L*l  9.  9. 
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6tkty.  That  no  person  b  within  the  intention  of  the  said  tts> 
tute,  who  arms'  himself  to  suppress  dangerous  rioters,  rebels  4 
enemies*  and  endeavours  to  Suppress  or  resist  such  disturbers  a 
the  peace  or  quiet  of  the  realm ;  for  persons  who  so  arm  ttifltts 
selves,  seeni  to  be  exempted  out  of  the  general  words  of  41m 
•aid  statute,  by  that  part  of  the  exception  in  the  begfamfes] 
thereof,  which  seems  to  allow  all  persons  to  arm  thenmdvis; 
upon  a  cry  made  for  arms  to  keep  the  peace,  in  snch  plaesj 
wbere  such  acts  happen.    Popham's  Reports,  121,  129. 

Mr.  Serjeant  Hawkins  baring  thus  defined  the  nature  of  an 
affray,  in  the  legal  understanding  of  the  term,  proceeds  to  she*>< 

■      *5 

J.  How  far  an  affray  may  be  suppressed  tj$ 
a  private  person.  -*r 

IT.  How  far  by  a  constable.  ..,, 

///.  In  what  manner  an  qffray  may  be  sup* 
pressed  by  a  justice  of  peace. 

IV*  In  what  manner  the  several  kinds  ofojfc 
frays  are  to  be  punished. 


.J* 
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I.  How  far  an  of  ray  may  be  suppressed  by  a  private* 

person. 

Any  one  who  sees  others  fighting,  may  lawfully  part  them* 
and  also  stay  them  till  their  heat  be  o?er,  aud  then  del  her  tats* 
to  the  constable,  who  may  carry  them  before  a  justice  of  peace* 
in  Order  to  their  finding  sureties  for  the  peace.  Also,  any  pri- 
vate penon  may  stop  those  whom  he  shall  see  coming  to  jeJp 
either  party ;  and  therefore  if  a  man  receive  a  hurt  from  eithesj 
party,  in  thus  endeavouring  to  preserve  the  peace,  he  shall  hasp 
his  remedy  by  action  against  him  ;  also,  if  he  unavoidably  hurt 
either  party,  in  thus  doing  what  the  law  both  allows  and  com* 
snands,-he  may  well  justify  it,  inasmuch  as  he  is  no  way  in  faults 
and  the  damage  done  to  the  other,  was  occasioned  by  a  laudables 
intention  to  do  him  a  kindness.     1  Hawk.  c.  63.  #.  11.  g 

If  either  party  be  dangerously  wounded  in  such  an  aifttjf 
and  a  stander  by,  endeavouring  to  arrest  the  other,  be. not  abisj 
to  take  him  without  hurting,  or  even  wounding  him,  yet  he  isj 
no  way  liable  to  be  punished  for  the  same ;  because  he  is  bounslsj 
under  pain  of  fine  and- imprisonment,  to  arrest  such  an  offender^ 
and  either  detain  him  till  it  appear  whether  the  party  will  lif 
or  die,  or  carry  bis*  before  a  justice  of  peace,  by  whom 

is  to  be  either  bailed  or  committed.    I  //aw#.  <?.  03.  #.  12. . 
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//.  How  far  by  a  constable. 

AcouUble  is  empowered,  as  well  (as  all  prirale  persons  are,)    _ 
to  part  ia  affray  which  happens  in  his  or  their  presence,  and  he  pic"^"  ui 
»  at  tie  same  time  bound  »  at  his  peril  to  use  his  best  endea- 
vour to  this. purpose,  and  not  only  to  do   his  utmost  himself  ; 
Iff  ado  to  demand  the  assistance  of  others,  which  if  they  refuse 

.    ftcne  him,  they  are  punishable  with   fine  and  imprisonment. 

i   Wmk.c.63.  s.  13. 

If  a  constable,  see  persons  y  either  actually  engaged  in  an  af- 
ter, as  by  striking  or  ottering  to  strike,  or  drawing  their  wea- 
pms,  or  the  like,  or  upon  the  Tcry  point  of  entering  upon  an 
iftay,  as  where  one  shall  threaten  to  kill,  wound,  or  beat  ano- 
tacr,  ke  nay  either  carry  the  offender  before  a  justice  of  the 
pact,  to  the  end  that  such  justice  may  compel  him  to  find 
aucns  for  the  peace,  or  he  may  imprison  him  of  his  own 
nlaoriry  for  a  reasonable  time,  till  the  heat  of  the  parties  shall 
be  ma :  and  also,  afterwards  detain  him  till  he  find  such 
amty.    1  Hawk,  c  63.  s.  14. 

Bat  he  has  no  power  to  imprison  such  an  offender  in  any  other 
■auer,  or  for  any  other  purpose;  for  he  cannot  justify  the 
ctanuttrag  an  affrayer  to  gaol  till  he  shall  be  punished  for  his 
•face :  and  he  ought  not  to  lay  hands  on  those,  who  barely 
xtttnd  Kith  hot  aot'dsj  without  any  threats  of  personal  hurt, 
nd  all  that  he  can  do  in  such  a  case,  is  to  command  them  un- 
d*  pain  of  imprisonment  to  aroid  fightfag.     1  Havk.  c.  63. 

fist  he  is  so  far  intrusted  with  a  power  over  all  actual  affrays, 
M  aat,  though  he  himself  is  a  sufferer  by  them,  and  therefore  liable 
to  hi  objected  against,  as  likely  to  be  partial  in -his  own  '  cause, 
7<theniay  suppress  them  ;  and  therefore,  if  an  assault  be  madu 
■poo  aim,  he  may  nut  only  defend  himself,  but  also  imprison  tha 
Qfeader,  in  the  same  manner  as  if  he  were  no  vvay  a  party.  1 
Baa*,  c.  63.  *.  15. 

If  the  affray  be  in  an  house,  and  the  doors  sl>ut,  the  con* 
■table mi j  break  into  the  hou<-c  to  see  the  peace  kept,  though 
nt*  of  the  parties  have  taken  any  hurt.  DaUon,  chap,  g, 
•.39. 

Aid  if  the  affrayers  fly  into  another  man's  howe^  the  ccn- 
Wkinfreth  suit)  may  Lnik  iato  the  house  and  apprehend 
■tainycrs.     Dalian.  i!mp.  S.  p.  3D. 

« the  jfi'rayer s  lly  into  another  county,  the  constable  or  jus. 

■*  *f  peace,  *cehic  this,  may  in  fresh   suit  pur sue ^   or   cau»e 

a»I  fcnuo  be  pursued,  aud  to  be  taken  there;  but  they  can   med- 

*1^  

m  I 

■0  I  l>.ittijfr»c  cinsr=»hlr  bfinp  preient  at  en  affray,  do'li  iiot  me  hit  beat 
I  ?**'  «■"»  lu  fi«r:  ilcnj,  it  being  preuntcd  iy.  inqvut  at  the  tttuo  m.f 
I  "PKt:  nzh  Pitiable  thalt  b<  Hnidfir  it.    Dtilton,  ch«p.  tt.  j*.  3tf. 
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die  no  farther  but  (as  every  private  person  may  do)  carry  trie 
before  some  justice  of  peace  of  the  county  where  they  a 
taken,  to  cause  them  to  find  surety  for  the  peace.  Plowden,  X 
Crompton's  Justice,  146.  b.  and  172.  b. 

But  if  the  affrayers  fly  into  a  franchise  within  the  same  emu 
ty9  (the  constable  or  justice  of  peace)  seeing  this,  may  rti/re 
suit  pursue  and  take  them  out  of  such  franchise-  Dalton,  chm 
8.  p.  39. 
Aft-ays  oat  of  A  constable  hath  no  power  to  arrest  a  mati  for  an  affray  da 
his  practice,  out  of  his  own  view,  without  a  warrant  from  a  justice  of  paid 
*  *  unless  a  felony  were  done  or  likely  to  be  dune ;  for  U  is  the'profi 
business  of  a  constable  to  preserve  the  peace,  not  to  punish  .ti 
breach  of  it ;  nor  does  it  follow  from  his  haiiug  power  to  cm 
pel  those  to  find  sureties  who  break  the  peace  in  his  presesM 
that  he  has  the  same  power  over  those  who  break  it  in  hisabsrao 
because,  in  such  a  case,  it  is  most  proper  to  be  done,  by  tka 
uho  may  examine  the  whole  circumstances  of  the  matter,  «jbm 
oath,  which  a  constable  cannot  do  ;  yet,  it  is  said  he  may  can 
those  before  a  justice  of  peace,  who  were  arrested  by  such  i 
were  present  at  an  affray,  and  delivered  by  them  into  his  band 
1  Hawk.  Cs  63«  s.  17* 

Also  when  a  constable  has  information  of  any  intended  figl 
within  his  constablewick  or  parish « it  is  his  bounden  duty  torn 
form  the  next  justice  of  the  peace  thereof,  and  execute  the  ordfli 
given  to  himself  and  others  for  the  prevention  of  the  same,  by  n 
pairing  to  the  place  and  apprehending  the  persons  committing  bra 
cbes  of  the  peace,  and  conveying  the  offenders  and  abettors  I 
soon  as  may  be  before  a  justice  of  the  peace  to  be  dealt  wif 
according  to  law. 

III.    In  what  manner  an  affray  may  he  suppressed  by* 

justice  of  peace. 

There  is  no  doubt  but  that  a  justice*  of  peace  mar,  and  mufl 
do  all  such  things  to  that  purpose,  which  a  pri\;ite  man  or  cor 
stable  arc  either  enabled,  or  required  J> y  the    law    to  do. 
Hawk.  c.  63.  s.  18.  ^ 

But  he  cannot  without  a  warrant  authorise  the  arrest  of  aa 
person  for  an  affray  out  of  his  view  ;  yet  it  is  clear,  that  in  sue 
a  case  he  may  make  his  warrant,  to  bring  the.  offender  befoa 
him,  in  order  to  compel   him    to  find  sureties  for   the  pcac« 

Ibid. 

Also  it  seems*  that  4  justice  of  peace  has  a  greater  power  ow 
one  who  has  dangerously  wounded  another  in  an  affray,  thai 
either  a  private  person  or  a  constable  ;  for  these  have  not  an 
power  at  all  to  take  sureties  of  such  an  offender  ;  but  a  justi* 
of  peace  has  a  discretionary  power,  either  to  commit  him,  or  i 
bail  him,  till  the  year  and  day  be  past :  yet,  he  ought  to  be  veP 
sautious  hots  he  takes  bail)  tf  the  zcound  be  dangerous  ;  for 
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fe,  and  the  offender  appear  nots  he  it  in  danger  vf 
dy  fined,  if  it  shall  appear  upon  the  whole  ctrcum- 
the  ease. to  have  been  too  favourable.      1  liawk. 


at  manner  the  several  hinds  of  affrays  are  to  be 

punished. 

•  »       • 
si  fully  shewn  in  the  first  part  of  this,  title,  how  such 
e  accompanied  with  force  and  arms,  are  to  be  dealt- 
Am  statute  of  Northampton ;  here,  therefore,  it  will 
to  consider,  how  other  affrays  are/puuisha- 


emeral  all  affrays  are  punuhahle  by  fine  and  impri* 
esneasureof  whkhistobe  regulated  by  the  discretion 
si  according  to  the  circumstances  of  the  case,  which 
rary  the  nature  of  this  crime,  and  in  tome  cases  make 
inferable,  as  scarce  to  deserve  to  be  taken  notice  of;  * 
en  make  it  an  offence  of  a  very  heinous  nature. 
sp.  9*  and  1  Hawk.  e.  63.  s.  20. 
i  following  instances;  namely,  hbst,  in  respect  of 
roos  tendency  thereof;,  secondly,  in  respect  of  the 
inst  whom  it  is  committed ;  thirdly,  in  respect  of 
herein  it  happens: 

fa  affray  may  receive  an  aggravation  from  the  dan* 
ienty  thereof].  As  where  persons  coolly  and  de~ 
ugagein  a  duel,  which  cannot  but  be  attended  with 
it  danger  of  murder,  and  is  not  only  an  open  defiance 

bat  carries  with  it  a  direct  contempt  of  the  justice  of 
,  as  putting  men  under  a  necessity  of  righting  them* 
Hawk.  c.  64.  t.  £1, 

i  a  very  high  offence  to  challenge  another,  either  by 
Iter,  to  fight  a  duel,  or  to  be  the  messenger  of  snch  a 
or  even  barely  to  endeavour  to  provoke  another  to 
Denge,  or  to  fight ;  as  by  dispersing  letters  to  that  pur*. 

of  reflections)  and  insinuating  a  desire  to  fight. 
Report f  j  694. 

i  expressly  provided,  by  0  Ann.  c.  14.  s.  8,  That 
Utt  challenge  or  provoke  to  fight  any  other  person  or 
tatsoever,  upon  account  of  any  money wonty  gaming^ 
r  betting  at  any  of  the  games  mentioned  In  the  act, 
miction,  by  indictment  or  information,  forfeit  all 
(,  chattels,  and  personal  estate,  afl£  suffer  imprison* 
oat  ball,  in  the  county  prison,  for  two  years. 
fhn  jnry,  on  an  indictment  on  this  stai+ot  9  Jnn.1 
(hat  the  assault  was  on  account  of  money  won  at  play, 
within  the  statute,  though  the  assault  were  committed 
time  and  place,  ajtd  after  s&usive'  language 
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between  Ae  parties  in  respect of  smcb  money  Won*  Art. 
Parley,  4  Ea*tfs  Rep.  1 74. 

Secondly,  J* affray  may  receive  another  aggravation 
the  persons  against  shorn  it  is  committed.')  As  when*  ih 
ficers  of  justice  arc  violently  disturbed  in  the  due  executi 
their  office,  as  by  the  rescue  of  a  person  legally  arrested,  « 
bare  attempt  to  make  such  a  rescue,  for  all  the  ministers  of  th 
are  under  its  immediate  protection.     1  Hawk.  c.  63.  5.  29 

Thikdly,  Jn  affray  may  receive,  a  farther  aggrai 
from  the piacavtherernii  is  committed).  'Fhos  all  atira 
a  church  or  church-yard,  bare  always  been  esteemed- very 
c*s  offences,  as  being  very  great  indignities  to  the  Divine  A 
ty,  to  whose  worship  and  service  such  places  are  immed 
dedicated;  and  upon  this  ground,  all  irreverent  behawc 
these  places  haA  been  esteemed  so  criminal  by  the  makers 
Taws,  that  they  have  not  only  severely  punished  socbdtsta 
ees  in  them,  which  are  punishable  wherever  they  happen-, 
actual  affrays,  and  the  Uke,  but  also,  sach,  which  if  they  hi 
elsewhere,  m  not  punifthablc  at  ail ;  a*  bare  quarrelsome  wi 
1  Hawk.  e.  63.  a.  $3. 

So  he  who  makes  an  affray  in  the  palace-yard  near  the  < 
at  Westminster,  b»t  out  of  their  view,  shall  be  imprisoned 
ring  the  'king's  pleasure,  and  severely  fined;  Gsoke  JSttr. 
Croke  Qar.  373.    3  Institutes,  14*. 

And  he  who  makes  an  affray  in  the  presence  of  any  e 
king's  inferior  courts  of  justice*  is  highly  finable*  3  Inst 
12  Coke's  Rep.  7 K 

Also,  a  court  leet  is  so  far  mtnatfed  with  the  keeping  < 
*  peace  within  its- own  precinct,  tharWe  steward  of  it  may  1 
cognizance* bind  any  person  to  the  pence,  who  shall  ma 
aiiray  in  his  paesence  sitting  the*  court,  pr  may  commit  hi 
ward,  either  for  want  of  sureties,  or  by  way  of  punish 
withoat'demanding  any  safeties  of  him  ;  in  which  case  he 
afterwards  impose  a  fine  according  to- bis  discretion  :  and 
superior  oonrts  of  record  have  the  Kke  power.    %  HttvL 

*  If.     ' 

■■  ■* 

>Va.rjrant  to  apprehend  affrayers. 

QOXPLAtyThavtng  been  made  before  me  J.  P,  esq. 
w'Wr  majesty  s  justices  of  the  peace,  in  and  for  th 

comnty  of  upon  the  oath  o/T.  T.  of in  tl 

county,  That  on  the  — —  day  of in  the 


<m 
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*n  0f F  Q,  o/-r— — ,   labourer )  and  SOo/ 

labourer j    at in  the  said  county,  did  in  a  tu» 

manner,  attd  zsitk  force  and  arms  make  an  affray, 
w  of  direr 9  of  his  said  majesty's  subjects  then  and 
ug,  xzherein  the  said  T  T  va*  assaulted,  beaten,  and 
r  the  said  F  O,  and  S  0,  without  any  just  or  reason- 
»  zzhatever.  These  ate,  therefore,  in  his  majesty's 
chmrge  and  command  yon,  that  immediately  upon  the 
reof,yo*  apprehend  tJu;  said  F  O,  and  S  O,  unci  bring 
re  me,  or  some  of  his  said  majesty* s  justice*  of  the 
i  and  for  the  said  county,  to  ansicer  the  premises ; 
id  sureties,  as  well  for  their  personal  ajnpeara  cc,  at 
general   quarter  sessions  of  the  peace,  to  be  holden  in 

he  said  county  of  ,  then  and  there  to  anszzcr  to 

kimenis  as  shall  be  preferred  against  them  by  the 
,  for  the  said  offence ;  as  also,  that  they,  the  &aid  F  O, 
and  each  of  them,  shall  in  the  mean  time  keep  the  peace 
his  raid  majesty  and  ail  his  liege  people^  and  parti* 
Boards  him  the  said  T  T.  Given  under  my  hand  and 
—  day  of »  i       —  in  the  year  ■■ 

An  indictment  for  an  affray. 

Qtbshire.1  *T7/E  jurors  for  our  lord  the  king,  upon 

J        tlteir  oath  present,  that  F  O,  of'- 

Hn^9  °f »  labourer,  and  S  O,  <?/—  in  tin- 
inly,  labourer j  on  the day  of in  the year 

reign  of  our  sovereign  lord  George  the  Third,  by  the 
fGod%  of  the  United  Kingdom  of  Great  Britain  and  lin- 
ing, defender  of  the  faith,  Kith  force  and  arms  at 

Hinthe  county  af or  esaid,didunlaz:fully  assemble  together 
irbthe  peace  of  our  said  lord  the  king;  and  so  being  then 
re  unlawfully  assembled  together,  did  make  an  a  [fray  to 
ror  and  disturbance  oj  divers  of  the  subjects  if  our  said 
'gn  lord  the  king  then  and  there  being,  in  vontenipt  of 
dlwd  the  king  and  his  laics,  to  the  evil  example  vf  all 
iu  the  like  case  offending,  and  against  the  peace  of  ovr 
ritthc  king,  hi*  amen  and  dignity. 


t> 
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ALEHOUSES. 

AS  the  laws  respecting  inns  and  alehouses  are  tbesame,  tb 
be  treated  of  under  the  present  title,  in  the  following  < 

J.  For  what  purposes  inns  and  alehoust 
allowed,  and  who  mat/  keep  the  i 

II.  Alehouses  must  be  licensed,  and  rec 
zances  entered  into  to  preserve  c 
therein. 

III.  Duties  payable  by  licensed  vMuall 

IV.  Persons  selling  ale  or  beer  by  rctt 
make  certain  entries  at  the  excise  t 

V.  Punishment  for  selling  ale,  or  exch 
liquors  without  a  licence. 

VI.  How  alehouses  may  be  suppressed: 
herein  of  the  forfeiture  of  the  r, 
nizance. 

VII.  Selling  of  ale  in  fairs. 

VIII.  Tippling  and  drunkenness. 

IX.  Ale-house  keepers  suffering  gqnn* 
servants. 

X.  Quartering  of  soldiers. 

XI.   Tlie  measures  by  which  ale  and  bet 
to  be  retailed. 

XII.   The  price  of  ale  and  beer. 

XlII.   The  duties  of  an  inn-keeper. 

XIV.   IVTiere  inn-keepers  shall  be  char* 
for  things  stolen  or  lost. 

XV.    The    inn-keeper* s    remedy   against 
guests. 

J^T  F*r  the  refutation*  to  which  ivuiW*  nf  spirituous  l'«  quois  n 
in  respect  to  the  entering  of  »tock  and  the  mirf  <?y  of  lb*  excise  olfi< 
title  Excise. 

I.  For  zchat  purposes  inns  and  alehouse*  arc  alloKed 

who  may  keep  the  same. 

The  (rue  and  principal  use  of  inns}  alehouses*  and  r 
ling  houses  is  two  fold :  namely,  cither  for  the  relief  and 
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r*Z  ef  war-faring  people,  tra Felling  from  place  to  place  about 
their  oecesiarv  business,  or  for  the  necessary  supply  of  the  wants 
of  such  poor  person*,  as  an*  not  able,  by  greater  quantities,  to 
nabe}  their  provision  of  victuals;  and  is  not  meant  for  the  enter- 
taiuneataad  harbouring  of  lewd  or  idle  people,  to  spend 
tMr  money,  or  consume  their  time  there.  Dalian,  chap.  1. 
p.  27. 

lid  any  person  may  set  up  a  new  inn  to  lodge  travellers,  un- 
Jev  k  be  inconvenient  to  th«  public,  in  respect  of  its  situation, 
ertoifc  increasing  the  number  of  inns,  not  only  to  the  preju- 
6a  ef  the  public,  but  also  to  the  hindrance  and  prejudice  of 
other  ancient  and  well-governed  inns*;  for  the  keeping  of 
ib  ism  is  a  lawful  trade,  open  to  every  subject.  3  Bacon's 
Jkridg.  179. 

Russians  from  their  number  and  situation  may  become 
■usances,  they  may  be  suppressed,  and  the  parties  keeping 
them  nay  at  common  law  be  indicted  and  fined,  as  being  guilty 
of  a  pi  blic  nuisance;  and  in  like  manner  may  they  be  dealt 
vitfc.  if  they  usually  harbour  thicres,  or  persons  of  scandalous 
ivpitation,  ,or  suflfcr  frequent  disorders  in  their  houses.  Crokc 
dr.  549.  Dalton.  chap.  7. 

A  person  who  makes  it  his  business  to  entertain  travellers  and  \yi,rt  deemed  * 
passenger*,   and    provide  lodging  and   necessaries    for  them,  common  inn- 
ind  their  horses  and  attendants,  is  a  common  inn-keeper ;   and  kcvi)Cr« 
it  is  ao  way  material  whether  he  have  any  sign  before  his  door  or 
aot    Palmer'*  Reports,  374. 

Yet  if  a  person  having  put  up  a  sign  before  his  door,  after- 
*tnb  poll  it  down,  he  thereby  discharges  himself  of  the  burthen 
tf  m  inn-keeper  :  unless  after  the  taking  down  the  sign,  he  cou- 
nsel to  harbour  men,  in  which  case  it  is  as  much  a  common 
*n  fc  if  he  had  a  sign.  Palmer's  Reports,  374.  Godbolt's 
fy*rt<3316. 

• 

'J.  AUlunses  must  he  licensed,  and  recognizance*  entered 
into  to  preserve  order  therein* 

B»  fore  the  stat.  5  &  6  Ed.  (5,  it  was  lawful  for  any  one  to 
**p  an  ale-house  without  licence,  for  it  was  a  means  of 
"jdihood  which  an*  one  was  free  to  follow;  although  if  it  was 
&ord?rly  kept,  it  was  indictable  as  a  nuisance  as  we.  have  al- 
*»4j  observed.     1  Sail:.  45.  2  Burrows,  SOS. 

And  nu*  if  an  inn  useth  the  trade  of  an  alehouse,  as  almost 
&  ina.kcepers  do,  it  shall  be  within  the  statutes  made  about 
*■*«*««.     i    Bul\trudc*  109. 

And  therefore  such  inns  ought  to  have  a  licence,  and  the 
*-«f?pers  be  bound  by  recognizance, with  sureties,  for  kecpiug 
*  ;ood  order,  as  alehouse  keepers  now  are.  Cromptotfs 
w.  77. 

*'  »ttich  ?!irpo?e  if  is  eiiacted  by  j  k  6  Ed.  6.  c.  26,  <  That  *™**<x*}kenro* 

J  1  now  to  be  granU 
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c  nolle  shall  be  suffered  to  keop  any  common  ale-house  er  .tip 
'  pling  house*,  bat  such  as  shall  be  thereunto  allowed  in.  epd 
'sessions  or  else  by  two  justices.'   (I  Hu.) 
When.  And  by  26  Geo.  2.  c.  31,  '  No  licence  to  keep  a  COMKV 

'inn  or  alehouse,  or  to  retail  any  brandy  or  strong  waters,  etai 
i  be  granted,  but  on  the  first  day  of  September  yearly,  or  wMI 
How  l-.ng  to  '  20  days  after ;  and  such  licence  shall  be  made  for  one  year  <m| 
remain  >n  force. '  to  commence  on  29th  Sept.  and  the  day  and  plate  for  grjuetie 
'  such  licences  shall  be  appointed  by  two,  or  more  of  the  jsttiol 
1  acting  for  the  difision1,  by  warrant  under  their  hands  ttiMsJ 

*  (I),  at  least  ten  days  before  such  meeting,  directed  to  the  bajl 
'  constable  of  the  ditisioa,  requiring  him  to  order  (II*}  M 
i  petty  constables,  to  give  notice  to  the  inn-kecpers,  and  ale 
6  house-keepers  within  their  cons  table  wick,  of  the  day  all 
c  place  of  meeting ;  and  all  licences  granted  at  any  other  tail 

*  or  place  shall  be  toid.'    i.  4.                                            -  ■•  ** 
J 


1 .  A  person  who  kept  an  bouse  at  F.psom,  and  during  *he  seosvB  tar  drn 
mg  th«  water,  indefinitely  let  lodgings,  to  inch  as  went  -thitherto  driafclk 
waters,  for  the  air,  or  for  their  pleasure,  and  dressed  victuals  for  theso,  m 
•old  thorn  ale  and  beer,  and  entertained  their  hone*  at  eight  pence  per  dtm 
hut  sold  bo  victuals,  or  Qther  rfrink,  to  any  but  to  his  lodgers,  was"  hem1  nut  to i 
an  inn-kecper  nor  alehouse-Ice*  per  within  the  act*.  IS  JHoaVm  Jftyorfsi  £34 
— In  tkit  case  the  defendant,  a  cotuttbU,  had  billetted  a  soldier  and  tm  snlf 
the  plaintiff.  ■   M 

2,Thc  licence  if  granted  by  two  justices  of  the  county  .though  not  by  those  vfc 
generally  act  for  the  division,  is  legal ;  for  in  the  case  of  Me  King  against  m 
JnhnPoiel  Vi  ice,  bart.  it  appeared  that  the  defendant  bartconvicted  a  womaJfc  * 
(telling  a)e,whhout  a  Iicence,wh*n  in  fact  she.  had  aiirear f ,  grantediy  tuvjmtkt 
(thing  out  of  the  arrision,  one  of  them  till  this  occasion  never  acUng  there,  *ai 
the  other  having  occasionally  only,  and  in  a  very  few  instances  done  so):  il 
also  appeatcd  that  a  licensing  meeting  had  been  appointed  by  the  deftoflasl 
and  another  justice  of  the  division,  but  that  neither  of  them  attended.  II* 
two  other  justices,  who  came  for  that  purpose,  procured  to  business,  witfco* 
the  justices  of  tlic  division,  and  granted  I  ice  net- s  to  this  woman  and  sfitsi 
others.  An  information  havingbcen  granted  against  the  defendant  for  this  oca- 
viction,  and  a  verdict  found  against  him,  the  court  on  a  motion  forancf 
trial  thought  the  licence  granted  by  the  justices,  though  not  those  who  gas* 
rally  acted  for  the  division,  was  legal ;  for,  per  Atton^  jus.  any  justice  of  ts* 
county,  going  to  the  meeting  in  the  division,  is  for  this  purpose  a  justics* 
the  division.     CaldecoCs  Cat**,  305. 


(I)  Form  of  the  Warrant  to  the  High  Constable. 

»r  .,  , .  f  To   C.  G  gentleman,  high  constable  < 

Monmouthshire —   <    ,.     .;.:;.  .'    J *     ..  m^uuw^r 

\  the  dmt>ion  of in  the  said  county* 

In  pursuance  of  (he  statutes  in  that  behalf  made  andprovi* 

ed,  these  are  to  require  you,  on  sight  hereof  \  to  issue  out  ye* 

warrants  to  all  petty  constables  belonging  to  the  several  co* 

ftablacicJcs  zzithin  uour  division,   in  the  for  m*  or  to  the  ejfi* 

hereon  indorsed :  [or  hereunto  annexed  as  the  case  is]  gfo* 

under  our  hands  and  seals  this  -  day  of  — 


•  For  this  form  sic  nrxt  prge, 


A.  P. 
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s  shall  not  extend  to  alter  the  time  of  granting  such  U» 

a\y  city  or  town  corporate/  s.  16'. 

mvjvlmj  only  extends  to  the  time  or  times  of  granting  All  th<»  repi-a- 

n  those  particular  districts,  namely,  cities  or  towns  J™1"®1' 2<J 

For  incase  of  the  King  against  Downs. and  another,  ^pT^iuT 

\mer  was  convicted  under  5  6co*3.c.46.  of  selling  gin  ;Q  granting  l^ 

CCiN*e»  incitks 
-  -    -        except  as  10  U»e 
time. 

mn  of  the  High  Constable's  Warrant  to  his  yrttj 
s,  in  pursuance  of  the  warrant  from  the  justices. 

him—  1      Tq  the  eonstablc  of 

i.         J 

e  cf  a  warrant  from  his  majesty's  justices  of  the 
ig  within  the  f aid  division,  to  me  directed,  you  are 
itrcd  forthwith  to  give  notice  to  ait  licensed  inn- 
alehouse -keeper*  zzithin  your  const  ableicick,  and 
crsons  unlicensed  (to  fur  a<  the  same  ^hall  come  to 
edge)  zshodo  intend  to  offer -themselves  to  be  licenp* 
ttxt  general  meeting  of  the  said  justices  Jor  that 
at  they  do  personally  be  and  appear  before  the  said 

on the  — —  day  of  September  next 

the  hour  of in  the  forenoon  of  the  same  day, 

•encK  their  licence*  for  the  year  enduing :  and  also 
i  notice  that  every  peryn  then  and  there  to  be  licen- 
r tonally  enter  into  a  recognizance,  in  the  sum  of 
er  zzith  too  sureties  in  51.  each  or  one  surety  in 
wy  *ill  not  use  or  suffer  any  unlazcful  games  %  and 
'11  keep  good  order  and  rule  xsilhin  their  respective 
'  other  places 4  and  if  any  shall  be  hindered  by 
-  other  reasonable  cause  to  be  allowed  by  the  said  jus  - 
\e  must  procure  Uso  sureties,  then  and  there  to  be 
:ke  manner  in  iol.  each, 

9  such  persons  as  have  not  been  licensed  for  the 
%ing,  you  are  further  to  give  notice  that  no  licence 
'anted  to  any  one  unless  he  thull  also,  at  the 
rsnd  place,  produce  a  certificate  under  the  Iiands  of 
er  and  the  major  part  of  the  eJiunhzcardens  and 
nr  cl*c  of  three  or  four  reputable  and  substantial 
tr*  of  the  place  tchere  lie  inhabiteth,  setting  forth 
of  good  fame,   and  of  sober  life    and   convert  a- 

are  to  make  a  return  to  (he  said  justices  at  the 
tnd  place,  in  writing  under  your  ha /id,  containing 
of  all  Much  arsons  as  you  sludl  June  summoned,  so 

before  them  wt  aforesaid,  together  zr/fA  their 
laces,   and   the  signs  by  zchkh  their   houses  are 

fait  not    Given  under   my  hand  at  — ,  in  the 

p,  the  -         day  of  .         in  the  year  of  our  Lord 

C.  C.  High  Cout table. 
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'without  a  licence ;  and  it  appeared  that  he  did  not  apply  at  the 
general  licensing  day,  but  had  been  licensed  after  the  general 
meeting  j  by  two  justices,  by  whom  no  warrant  for  the  appoint* 
ment  of  a  meeting  had  been  issued  ;  it  was  contended  that  th 
power  ofgranting  licences  in  cities  or  towns  corporate,  remain 
as  it  did  under  the  A  &  0  Ed.  6.  c.  25.  and  that  the  exception 
in  26  Geo.  2.  c.  31.  #.  16.  intended  that  the  statutes  should 
not  alter  the  method  or  the  poicer9  or  the  time  of  granting  B- 
evnecs  in  those  places.  But  the  court  decided  that  all  the  re- 
gulations prescribed  by  the  26  Geo.  2.  c.  31.  must  be  complied 
with,  and  that  the  proviso  only  extends  to  the  time  or  times  ol 
granting  the  licences.  •  That  it  is  of  importance  to  the  public, 
that  licences  of  this  sort  should  be  granted  openly,'  and  not  -by 
stealth,  in  order  that  they  may  have  an  opportunity  of  objecting 
to  the  granting  of  these  licences  to  particular  persons  on  the 
ground  of  unfitness  :  luid  as  the  regulations  of  that  statute  were 
not  complied  with  in  this  instance,  this  licence  having  been 
granted  at  a  private  meeting  of  two  justices,  which  was  holden  tod 
after  the  general  meeting  wis  passed ;  they  held  that  the  licence 
in  this  case  was  illegal,  and  that  it  could  not  protect  the  person  to 
whom  it  wis  granted  from  the  penalties  of  the  5  Geo.  3.  c.  46. 
for  in  no  place  whatever  can  the  justices  grant  a  licence  but  at  a 
public  meeting,  though  in  places  tcithin  the  exception  of  thi 
act,  the  time  of  that  meeting  is  not  confined  to  the  20  Jini 
days  of  September.  3  Term  Rep.  569. 
Whit  justice*  And  by  26  Geo.  %  c.  13.  c  No  justice  being  a  common  brewa 
Lre  restricted  <  of  ale  or  beer,  inn-keeper  or  distiller  or  other  seller  of,  or  dea. 
'irom  Jic£n?mg.  <  jer  jn  ale^or  any  kind  of  spirituous  liquors,  or  interested  ia 

*  any  of  such  trades,  or  being  a  victualler  or  maltster,  shall  be 

•  capable  to  grant  any  licence  to  any  person  whatsoever,  for  scK 
(  ling  ale,' beer,  or  any  other  liquors  by  retail ;  and  in  case  such 
4  •  justice  Shall  gfantany  such  licence,  the  sameshall  be  void.'  s.  1% 

I  -  rities  iiAd  ^U* DJ"  ^  '"  c'  ^'  "l  casc  **  s**a^  happen  that  in  any 

u  *ns.  *  City,  town  or  place,  any  of  the  separate  justices  shall  not  be  ca- 

pable of  acting  in  granting  licences  by  reason  that  such  justice  oi 
magistrate  is  a  seller  of  or  dealer  in  any  foreign  spirits*;  thee 
it  shall  be  lau  f ul  for  any  justice  acting  in  and  for  the  county  a- 
large  within  which  such  city,  town,  or  place  shall  be  situate  o 
next  adjoining  thereto,  at  the  request  in  writing  of  (he  chief  nun. 
gistrate  of  any  such  place,  to  act  as  a  justice  within  such,  plies 
for  the  purpose  of  granting  licences  to  s  ell  ale,  beer,  or  othts 
liquors  by  retail,  instead  of  the  justice  thereof  disqualified  a 
aforesaid,    s.  3. 

*  This  autuie  m  stated  in   the  last  edition  of  Burn,  Vol.  1.  p.  31.  (b 
very  erroneoml j)  it  referring  to  ill  the  magistrates  within  cities  and  to* 
corporate,  who  are  restricted  from  acting  by  the  foregoing  act,  of  26  Ga>. 
r.  13.  whereas  the  clause  only  relates  to  those  who  arc  dealers  in  forci 
qwlh  *ud  at  suds  disqualified. 


ALE-HOUSES.  41 

16  Geo,  2.  c.  31.     '  No  licence  shall  be  granted  to  any  A  certificate  or 
o  not  licensed  the  year  preceding,  unless  such  person  pro-  I0'/*}  cllarjlctrr 
at  the  general  meeting  of  the  justices  in  September,  acer-  t0     J>Mduced» 
to  under  the  hands  of  tue  parson,  vicar,  or  curate,  and  the 
r  part  of  the  churchwardens  and  overseers,  or  else  of  three 
fcx  householders  ',  setting  forth,  that  such  person  is  of 
nunc,  and  of  sober  life  aud  conversation ;  and  it  shall  be 
ioaed  in  such  licence,  that  such  certificate  was  produced, 
wise  such  licence  shall  be  void.'     s.  2. 

t  this  shall  not  extend  to  oblige  persons  not  licensed  the  e*ccpt  incitiei 
preceding,  to  produce  certificates,  in  any  city  or  toisn  cor-  "nd  loWBf  «•«* 
e.%    s.   16.  p       ' 

&  6  Ed.  6.  c.  25.  c  The  said  justices,  or  two  of  them  (one  K'cognisiaeei 
shall  take  bond  and  surety  from  time  to  time,  by  recogni-  u^*  *uttt|*4 
.of  such  as  shall  be  admitted  to  keep  any  common  alehouse 
ling-house,  as  well  against  the  using  of  unlawful  games, 
»  for  the  maintenance  of  good  order  and  rule,  as  by  their 
lion  shall  be  thought  necessary  :  for  making  of  which  re. 
Eance,  the  party  bound  shall  pay  but  12d.'    «.  1. 
by  26  Geo.  2.  c.  31.  'Upon  granting  licences  by  justices 
f  persons  to  keep  an  alehouse,  inn,  victualling-house,  or 
i  ale,  beer,  and  other  liquors  by  retail,  such  person  shall 
into  a  recognizance  (HI)  to  the  king,  in  10/.  with  two 
ies,  each  in  5/.  or  one  in  1  0/.  under  the  usual  condition, 

■  immaterial  whether  the  certificate  be  signed  by  the  parson,  vicar,  or 
rfU  is  signed  by  three  or  four  reputable  and  inbAantial  h*uscketptrst  it  i* 
L     1  Burrows  Kep.  557. 


Kmthshire. 


(Ill )  The  Form  of  such  recognizance : 

{Be  IT  REMEMBERED,  That  Oft  the dtiy 
of,.  in  the  ■  —  year  of  the 
reign  of    ■              ,  L.  L.  of }  in 

the  county  aforesaid,  ixn-kecper,  and  A. 

B.  of ,  yeoman  ^  and  B.  B.  of , 

ycoman9pcrsonalty  came  before  us  ■  — 

— —  esquires,  justices  of  the  peace  for 
the  said  county,  and  acknozcledged  them- 
selves to  ozce  to  our  said  sovereign  lord 
the  king  ;  that  is  to  say,  the  said  L.  L. 
the  sum  of  101.  and  the  said  A.  B.  and 
B.  B.  the  sum  of  51.  each,  of  good  and 
lazvful  morey  of  Great  Britain,  to  be  made 
and  levied  of  their  goods  and  chattel*,  lands 
and  tenements  respectively^  to  the  use  of 
our  said  sore  reign  lord  the  king,  his  heirs 
and  tuccrssors,  if  the  said  L.  L.  shall  make 
default  in  the  condition  underwritten. 
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»  »^  r-x;cadvd  ground  of  ihc  motion  was,  4i  Tl 
^•>i>-Y>  ***«!  comic  ted  him  of  the  offence  without  ai 
*  *m^  itoitf «;."  But  the  court  esteemed  it  to  be  fallacious  t 
*•*  •«*  =*5  actually  present  before  the  justice  (who  h 
«v  fcinO  end  c**  jo/at  /row  offering  at  making  a 
Vv.%-  tlit  fa  rather  teemed  to  apply  for  mercy;  do 
***vr*i\  fAo*  /f"  the  justice  did  convict  At/*,  Ac  con 
r*V  'Ac  penalty."  And  the  coart  observed,  that  the  m 
not  an  v  where  a  11  edged  "  ITkof  Ac  so*  innocent  of  the  ojft 
t.  4i-*A  rAcy  thought  it  incumbent  upon  him  to  have  done 
«?r«V  himself  to  make  this  application  against  the  justice* 
*i'lv  discharged.  The  King  againzt  At  hay.  2  B. 
iUn.  653. 

Uut  in  the  King  against  tVilliams  and  Davis,  an  in 
limi  was  granted  by  the  court  against  the  defendant 
justices  of  the  peace  for  the  borough  of  Penryn.  for  rt 
to  grant  licences  to  those  publican*  izho  voted  again? 
recommendation  of  candidates,  for  members  of  parlianu 
that  bor.iugh.  It  appeared  that  they  had  acted  very 
in  this  matter  ;  having  previously  threatened  to  ruin 
people  by  not  granting  them  licences  in  case  they  shou 
iisain>t  those  candidates  whose  interest  these  justices 
selves  espoused  ;  and  afterwards  actually  refuting  th 
ii'nccs  upon  //.it  account  only.  And  the  court  declarec 
:hey  granted  this  iu formation  against  the  justices,  H 
Ihr  mrrc  rtfusin*  to  grant  these  licences  (which  th« 
a.  ditnclion  tw  ^rant  or  refuse,  as  they  should  see  to  t 
and  proper)  but  for  the  corrupt  motive  of  such  refusa 
their  oppretiice  and  unjust  refusing  to  grant  them,  becai ' 
persons  applying  for  them  i:o»ld  not  give  their  vote  for 
her?  of  parliament  as  the  justices  would  have  had  theui.  - 
ruics  Ilrp,  1317. 

And  the  same  principle  zz  as  laid  dozen  in  the  case  of  th 
a^ain?t  Uaylis  and  another,  though  the  rule  teas  (hep 
ihurgvd^    *•  the  justices  not  appearing  to  the   court   t« 
sic-ied  from  tlie  corrupt  motive  \ihicli  the  prosecutor  hade 
upon  them."     3  tturrozes  1318. 

And  in  the  King  agaiiibt  Ilaun  and  Price  cause  was 
against  an  information,  which  had  been  prayed  against 
for  a  misdemeanor  in  the  execution  of  their  offices,  as  j 
of  tlie  peace  for   the  borough  of  Corfe  Castle,  in  rcfu! 
pratit  a  licence  to  sell  ale  to  one  Ingram,  merely  from  a  J 
of  resentment  against  him,  for  having  joined  in   an  ai 
made  in  support  of  the  interest  which  was  adverse  and  of 
to  that  which  vta>  espoused  by  these   two  justices  and 
friends.     Their  defence  was,   that  they  did  not  act  fro; 
resentment,   or    other    corrupt   motive ;     but  solely  tx 
Ingram  was   an   improper  person,  and   had  kept'adisoi 
huuse,  and  coutiuued  to  keep  it,  after  full  nwee  to  the 
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twy;  tadii  particular,  that  be  encouraged  gaming  and  cock. 
igatiaf  lite  boose.  The  court  declared  that  they  shoafd 
•m  kteqme  against  magistrates,  unless  they  acted  from 
WMtito,  uAmnla  fide  ;  especially  in  such  a  case  as  this, 
vkm&q  art  entrusted  with  an  absolute  discretion.  Bnt  if 
to  have  acted  upon  corrupt  motives,  or  if  upon  the 
charge  upon  the  justices  is  not  satisfactorily  an. 
ty  tbas,  as  was  the  case  with  these  magistrates,  the 
fttrtil  k  induced  to  grant  an  information*    3-  Burrozs 

feme 

nMMththebst  case  ha?inggrantcd  an  information,  thede- 
tafc* dhrnrds confessed  themself  en  guilty,  and  (heir  counsel 
l>^imU/ir  9 rule  to  dispense  tsith  tkepersonalappcttranrr 
}*tk  undertaking  of  tlieir  clerk  in  court  to  answer  for 
';  The  general  doctrine  laid  down  by  the  court, 
I  to  by  the  counsel  on  both  sides,  was,  that,  though 
■**  ■•tin  was  subject  to  the  discretion  of  the  court, 
jP*«gWtor  to  refuse  it,  where  it  was  clear  and  certain 
~fcpi«hneat  would  not  be  corporal,  yet  it  ought  to  be 
wmhtottjeue  where  it  was  either  probable  or  possible 
f^  fr  pttatneat  would  be  corporal:  and  Wiimotvuid  Aston + 
fy^^Hbt  that  even  where  the  punishment  would  most 
JJJJJ^18  only  pecuniary,  yet  in  offences  of  a  rery  gross  and 
P"KBbjre  (uthey  held  this  to  be),  the  persons  conricted 
""■'■rTWia  person  for  the  sake  of  example,  and  prevention 
™jj* •faces being  committed  by  other  person??;  as  the 
2*ty*ftBBtr  being  called  up  to  answer  criminally  for  audi 
•■■••oildTery  much  condnce  to  deter  others  from  tcntur- 
■Jf  ■eoasnitthe  like.  The  court  therefore  denied  the  motiou ; 
JJ»  ijftfftirdt,  on  their  appearing  in  court,  the  sentence  v>  a* 
■J "fyiboohl  be  committed  for  a  month,  be  fined  50/.  curb, 
|Jf  ■P*0Bcd  till   the  fiue  was    paid.        3   Burro?:*-   Rep. 

■■■■  information  will  be  granted  against  a  jus  flee  of  the 
J*™*F*ntiti(r  an  ale  licence  improperly,  as  well  as  lor  rr- 

+  *l*ii*tkeKwz  against  Holland  and  Forstcr9an  in  forma1.  rnOm.r..»tj 
?     •*■  DJOfed  for  against  the  defendants  who  were  jus-  #ranttd^.<in«t 
■JVffcpoce,  f«r  the  county  of  Middlesex*  for  improperly  J:ls,Ticrs  lk"/ \ 
■^■ftt  ale  licence  to  one  Harrison*  who  had  been   refused  ?,IK  ltliWurir% 
^yfc justices  at  their  last  general  meeting,  on  account  of  " 
»r.    It  appeared  that  the  defendant  Forstrr  had  bron 
Cattaat  general  meeting,  at  the  time  when  the  licence  h;« 
^  lisstfceiiad  afterwards  fold  the  other  defendant,  Holland. 
??•■•*  present  at  the  general  meeting,  that  the  only  r«*;i- 
Jjv*  licence  had  not  been  granted  then,  was,  that  they 
[S*^*1**  opportunity   of  enquiring  into  the  character  of 
[yfci; tad  had  accordingly  prevailed  upon  Hollnnd,   at  a 
held  by  these  two  only,  to  join  in  granting  a  h- 
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*  for  maintenance  of  good  order :  and  in  ease  the  person  apply- 
c  rag  for  such  licence  be  hindered  through  sickness  or  frifirsai. 

*  ty  or  other  reasonable  cause,  to  be  allowed  by  the  justices,  tb 
4  attend  in  person  at  the  meetings  of  the  justices  for  grantbfc 

*  licences;  it  shall  be  lawful  for  them  to  grant  such  ltGentoe. 
4  upon  two  sureties  entering  into  such    recognisance,  eaclh^a 

«nd  filed  at  the  «  the  penalty  of  10/.  which  said  recognizance,  with  the  00*. 
jeMioui.  c  fltion    thereof,    fairly  written  or  printed,    shall  forthwW, 

<  or  at   the  next  general  or  quarter-sessions  at  farthest,*  lb 

<  returned  to  the  clerks  of  the  peace,  tinder  the  hands  ef  tfco 
4  justices  before  whom  taken,   to  be  by  the  said  clerks  off  the 

Penalties,         c  peace  filed  amongst  the  records  of  the  sessions :  and  for  rotary 
'  licence  granted  without  tubing  such  recognisance,  and  vMrv 

*  recognisance  taken  and  not  returned,  every  justice  mgmtJg 

*  such  licence  shall  forfeit  91.  6s.  8d.'  s.  1. 

how  recover*         C  ^n&  *he  8ai(l  forfeitures  for  granting  licences  without  taMsfc 

able.  i  recognizances  may  he  recovered  in  any  court  of  record  at 

'  Westminster,  for  the  use  of  the  person  who  thall  sue,  togdthdr 

<  with  costs.9    s.  6. 

Clerk  of  the         •  And  the  clcrksef  the  peace  shall  keep  a  register  of  the  reeog. 

peace  to  keep  a  <  nteances  returned,  and  shall  deliver  to  the  justices  at  their  ft. 

rortbroet   '  neral  meeti»f  «*  September  erery  year,  for  granting  Jtcfcat* 

c  in  each  division,  a  true  copy  of  soch  register.9  s.  5. 

c  And  for  ercry  recognizance  there  vhaH  he  paid  by  ttb 

*  clerk  of  the  justices  taking  such  recognizance^  to  the  darks 

*  of  the  peace,  as  their  fee  for  filing  the  recognizance,  and  mafc. 

<  ing  and  delivering  copies  of  the  -register,  1#.  which  shall  bs 
c  paid  to  the  clerks  of  the  justices  by  the  persons  Ittunsed,  onr 
c  and  abore  the  fees  payable  to  the  justice's  clerks.'  s.  b. 

No  mandamus  The  justices  have  a  discretionary  power  Tested  in  them,  to 
pel  tue  justice  dctern»nc  wnat  P*™0™  a*e  prober  to  be  licensed,  and  the  le- 
to  grant  a  H-  gislature  have  leit  this  jurisdiction  so  absolutely  to  the  justices 
cmc6,  _ . . : — , _ 

Whereas  the  above  bostnden  L.  L.  i>  licenced  to  keep  a  com* 
mon  inn  and  alehouse J  or  one  year,  from  the  29th  day  of  this 
present  month  of  September,  i*  the  house  zchere  he  now  dtoeL 

leth,  at aforesaid.     Now  the  condition  of  this  recosv 

viZAN'CEfj  such,  that  if  the  said  L.  L.  shall  super  no  unlawful 
games,  drunkenness*  or  any  other  disorder,  to  be  used  or  com* 
milled  in  his  said  house,  nor  in  any  out house, yard,  garden,  or 
backside  thereunto  belonging,  during  the  void  term,  but  shall 
maintain  and  keep  good  order  and  rule  sUhin  lite  same,  accord* 
ing  to  the  laics  of  this  realm  ;  then  this  recognizance  shall  be 
void,  or  otherwise  remain  in  full  force  and  effect. 
Taken  and  acknowledge!  (he  day  and 
ywu  above  written,  before  us, 

J.  P. 
J.J1. 
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icular  division,  that  no  appealed!  lie  from  their  de- 

i.      Nor  will  any  mandamus  lie  to  the  justices,    to 

to  grant  the  licence,  eren  though  they  should  appear 

used  it  upon  reasons  which  maybe  looked  upon  as 

ions  at  least,  if  not  rery  improper.  2  Strange  881. 

■  ■ 

• 

be  made  appear  to  the  court,  from  sufficient  cir-  TJut  an  inter- 
laid before  them,  that  the  justices  hare  abused  this  iu«ii.»n  win  be 
7  power,  and  that  their  conduct,  in  refusing  a  li-  gr«"«-d.n"ihej 
influenced  by  partial,  oppressive,  corrupt,  or  arbi-  ^"^ 
t;  this  will  be  matter  to  induce  the  court  to  graut  corruptly. 
ion. 

a  motion  for  an  information  against  two  justices, 
irily,  obstinately,  and  unreasonably  refusing  to 
nee  to  one  Day,  where  it  appeared,  upon  the  whole  ' 
it  the  justices  bad  acted  with  fairness,  impartiality, 
id  justice ;  that  they  really  and  sincerely  thought 
xn  and  the  house  improper  to  be  licensed  ;  and  that 
ery  good  and  sufficient  reasons  for  so  thinking  and 
5 :  On  discharging  the  rule  to  shew  cause,  the  Court 
4  That  they  had  no  power  to  review  the  reasons  of 
peace,  npbn  which  they  form  their  judgments,  in 
icenscs  or  of  over-ruling  the  discretion  intrusted  to 
it  that  if  \t  clearly  appears  that  the  justices  have  bwii 
maliciously,  or  corruptly  influenced  in  the  exercise 
retion,  and  have  abused  the  trust  reposed  in  them, 
able  to  prosecution  by  indictment,  or  information  ; 
r  action  if  the  malice  be  very  gross  ami  i:i jurist? s ; 
t  be  a  clear  and  apparent  partiality,  or  wilful  mis. 
to  induce  the  court  to  grant  an  information,  not  a 
in  judgment.  The  King  against  Voting  d\\d  rifts, 
Rep.  561. 

shewing  cause  againpt  a  rule  for  an   information 

justice  for  a   misdemeanor  in  reiVmi  to   gra:-:    a, 

one  Simes  (who  had  been  licensed  for  several  p..- 

•s)   to  sell  ale  as  usual  ;   and  afterwards  rnnvisr- 

irhout   any  previous  summons,  for  having  sold  it 

licence,  it  appeared    that  the    pretended    grounds 

(plication  were    either  false  or    fallacious.      The 

that   the  only  reason  why  the  licence    was  reins- 

s  his  declining  to  pay  a  sum  of  money,   M.  wMch 

d  of  him,  upon  a  distinct  and  collateral  account, 

he  denied  to  be  doc   from  him  :  the    payment  of 

of  money  was  (as  he  ailed gcd)  insisted  upon   by 

as  a  condition   piecede.nt  to  his  granting   the  man 

Am  to  this,  the  court  xcere  unanimous  that  the  aU 

t  false,  but  at  the  same   time  explicitly  uccl;ircd% 

'veM  of  peace  have  no  *ort  of  authority  to  annex  any 

itio&s  to  the  grunt  oj  the*e  license*."     Tue  *e- 
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com*  pretended  ground  of  the  motion  was,  "  That 
justices  had  convicted  him  of  the  offence  without  any  p 
vious  notice."  But  the  court  esteemed  it  to  be  fallacious  ;  4ia 
ike  man  mas  actually  present  before  the  justice  (who  bad  a 
for  him,)  and  tea*  so  far  from  offering  at  making  any '. 
fence  that  he  rather  seemed  to  apply  for  mercy ;  dedam 
hovever,  that  if  the  justice  did  convict  him%  he  would  \ 
pay  the  penalty."  And  the  court  observed,  that  the  man  ] 
not  any  where  alledged  "  That  Ac  teas  innocent  of  the  offend 
ichich  they  thought  it  incumbent  upon  him  to  have  done  to  4 
title  himself  to  make  this  application  against  the  justice,  t 
hum:  discharged.  The  King  against  Athay.  2  Burr* 
Rep.  663. 

But  in  the  King  against  Williams  and  Davis,  an  infbra 
tien  was  granted  by  the  court  against  the  defendants, 
justices  of  the  peace  for  the  borough  of  Penryn,  for  refusi 
to  grant  licences  to  those  publicans  xsho  voted  against  tht 
recommendation  of  candidates,  for  members  of  parliament  I 
that  borough.  It  appeared  that  they  had  acted  very  gross 
in  this  matter ;  having  previously  threatened  to  ruin  thi 
people  by  not  granting  them  licences  in  case  they  should  i< 
against  those  candidates  whose  interest  these  justices  the 
selves  espoused  ;  and  afterwards  actually  refusing  them 
fences  upon  this  account  only.  And  the  court  declared,  to 
they  granted  this  iuformation  against  the  justices,  not  j 
the  mere  refusing  to  grant  these  licences  (which  they  n 
a  discretion  tt)  grant  or  refuse,  as  they  should  see  to  be  rig 
and  proper)  but  for  the  corrupt  motive  of  such  refusal,  i 
their  oppressive  and  unjust  refusing  to  grant  then),  because  i 
persons  applying  for  them  zcould  not  give  their  vote  for  met 
hers  of  parliament  as  the  justices  would  have  had  them.  3  13 u 
rotes  Rep.  1317. 

+4nd  the  same  principle  teas  laid  doxzn  in  the  case  of  the  Kii 
against  Baylis  and  another,  though  the  rule  xsas  there  di 
r  barged,  *•  the  justices  not  appearing  to  the  court  to  ha 
acted  from  the  corrupt  motive  which  the  prosecutor  had  chargi 
upon  them."     3  Burrows  1318. 

And  in  the  King  against  I  latin  and  Price  cause  was  she* 
against  an  information,  which  had  been  prayed  against  thei 
for  a  misdemeanor  in  the  execution  of  their  offices,  as  jus  tic 
of  the  peace  for  the  borough  of  Corfc  Castle,  in  refusing  • 
grant  a  licence  to  sell  ale  to  one  Ingram,  merely  from  a  moth 
vf  resentment  against  him,  for  having  joined  in  an  anidav 
made  in  support  of  the  interest  which  was  adverse  and  opposi 
to  that  which  was  espoused  by  these  two  justices  and  the 
friends.  Their  defence  was,  that  they  did  not  act  from  as 
resentment,  or  other  corrupt  motive ;  but  solely  becaai 
Ingram  *as  an  improper  person,  and  had  kept  a  disorder 
house,  and  coutiuued  to  keep  it,  after  full  nwee  to  die  to* 
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tnrr;  and  in  particular,  that  he  encouraged  gaming  and  cock* 
abating  at  his  bouse.  The  court  declared  that  they  shouFd 
■eirr  interpose  against  magistrates,  unless  they  acted  from 
W  motives,  and  mala  fide  ;  especially  in  such  a  case  as  thfc, 
■farctaejr  are  entrusted  uith  an  absolute  discretion.  Bat  if 
taey  affair  to  hare  acted  upon  corrupt  motives,  or  if  upon  the* 
whole,  tft*  charge  upon  the  justices  is  not  satisfactorily  a;i- 
•wtni  by  them,  as  was  the  case  with  these  magistrates,  tiio 
fwri  will  be  induced  to  grant  an  information.  &  tturroxs 
Int.  1719. 

ThecMrtin  the  last  case  haYinggrantcdan  information,  thede- 
fcssaats afterwards  confessed  thcmselres  guilty,  and  their  counsel 
bring  applied  for  a  rule  to  dispense  xzith  the  personal  appearand 
«/Aeai,oM  the  undertaking  of  tlieir  clerk  in  court  to  ansicerfur 
tknrjbtet;  The  general  doctrine  laid  down  by  the  court, 
*4  agreed  to  by  the  counsel  on  both  sides,  was,  that,  though 
mci  a  motion  was  subject  to  the  discretion  of  the  court, 
anar  to  grant  or  to  refuse  it,  where  it  was  clear  and  certain 
ua! the  punishment  would  not  be  corpora),  yet  it  ought  to  be 
Jaard merely  case  where  it  was  either  probable  or  possible 
Art  the  punishment  would  be  corporal :  and  ll'ilmot  and  A*ton+ 
Jutices,  thought  that  even  where  the  punishment  would  most 
■ratably  be  only  pecuniary,  yet  in  offences  of  a  rery  gross  and 
sthGc  aature  (as  they  held  this  to  be),  the  persons  convicted 
aMd  appear  in  person  for  the  sake  of  example,  and  prevention 
rfthe like  offences  being  committed  by  other  person?;  as  thn 
■ttoriety  of  their  being  called  up  to  answer  criminally  for  sueii 
ofcices  would  very  much  conduce  to  deter  others  from  ventur. 
iag  to  commit  the  like.  The  court  therefore  denied  the  motioci ; 
ud,  afterwards,  on  their  appearing  In  court,  the  sentcrr^e  war? 
tftit  they  should  be  committed  for  a  month,  be  fined  50/.  wh, 
»sd  imprisoned  till  the  fiue  was  paid.  3  lturrov:s  lit  p. 
17W. 

Asd  an  information  will  be  granted  against  a  justice  of  the 
pocefor  granting  an  ale  licence  improperly,  as  well  a*  lor  rr» 
foist,  one. 
Thai,  in  the  Kin*  against  Holland  and  Forstcr,  an  in  forma-  ii.C)-n.i-..»:i 
A  Ins sad  been  moved  for  against  the  defendants,  who  were  jus-  *c*nu  a  an-«.i«ii 
3I  "tnof  the  peace,  for  the  county  of  Middlesex*  for  improperly  J  ;»*! '*■»"* '» s-*:  - 
y«|  inning  an  ale  licence  to  one  Harrison*  who  had  been   refused  *::i1*  In,^r,■;^*, 
rjl  **>  by  the  justices  at  their  last  general  meeting,  on  account  of  " 
-jl  *htkhaTiour.     it  appeared  that  the  defendant  Forstrr  had  b^r-n 
ft^l  r**at  at  that  general  meeting,  at  the  time  when  thelirenc1  u;r^ 
*j$\  *tad ;  but  he  had  afterwards  1  old  the  other  defendant,  Holland. 
t4|  *»*u  Dot  present  at  the  general  meeting,  that  the  only  r«\u 
afl  ***■▼  a  licence  had  not  been  granted  then,  was,  that  they 
gtf|  V|,^*ve  to  opportunity  of  enquiring   into  the  character  of 
fv*|  ■**&•*;  and  had  aceordingly  prevailed  upon  Haifa nd,   at  a 
p*!  mle netting  held  by  these  two  only,  to  join  in  granting  aJi- 
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licence  only 
good  tor  the 
house  for 
which  it  whs 
first  granted. 

Licensed  person 
dying,  rcmov. 
ing,   or  the 
house  becom- 
ing empty. 
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CeUce*    The  Court  were  dearly  of  opinjoq,  that  aft  in 
should  be  granted  against  a  justice  as  well  for  granting 
improperly,  as  for  refusing  one  in   toe  same  manner* 
had  already  been  done  in  the  King  against  Ftieoood9 
26  Geo.  3.  and  indeed  the  mischief  of  granting  a  licen 
pcrly  was  infinitely  greater  than  that  of  refusing  one;  ( 
former  case  it  might  be  productive  of  injury  to  the  wb 
munity,  while,  in  the  latter,  the  grievance  was .  felt  on 
individual ;.  that'  the  only  ground  of  these  application 
improper  conduct  of  the  magistrates.     But  as  it  here 
that  Holland^  though  not  altogether  blameless,  had 
oeived  by  Forslcr,  they  discharged  the  rule  as  to  the  foi 
his    paying  the  costs  of  the  application,  as  against 
and  as  to  Forsler,  they  granted  the  information.    1 ! 
ports  692. 

By  26  Geo.  2.  c.  31. '  No  licence  shall  entitle  any  i 
keep  an  alehouse  in  any  other  place  than  that  in  wh 
first  kept,  aud  such  licence  as  to  all  other  place 
▼oid.'  5.  3. 

And  by  32  Geo.  3.  c.  69,  l  If  any  person  licensed  t< 
alehouse,  inn,  vJctuallingJiouse,  or  to  sell  aJUs,  beer, 
cxciseable  liquors,  by  retail,  in  any  house,  shall  d 
the  expiration  of  such  licence;  or  remove  from  such  h 
assign  such  licence;  or  in  case  such  house  shal 
empty,  the  late  occupier  whereof  was  licensed  at  the 
ral  licensing  day  in  September,  previous  to  the  time  si 
became  empty :  in  every  such  cqse,  two  justices,  t 
sessions  to  be  holden  within  and  for  the  same  divi 
grant  a  licence  to  the  executors,  administrators  orassi 
person  dying,  or  to  any  new  tenant,  to  open,  or  conlii 
such  house,  and  to  sell  liquors  there  till  the  next  g 
censing  day,  so  as  the  licence  be  stamped  ;  or  the  said 
in  their  discretion,  may  allow  such  persons  possesses 
such  licence,  to  continue  open  such  house,  under  sucl 
until  the  expiration  thereof;  every  such  person  < 
within  thirty  days  after  such  death  or  removal,  or  afi 
ing  upon  such  house,  and  producing  to  the  justices, 
tificatc,  and  entering  personally  into  such  recognisai 
such  sureties  as  is  directed  by  26  Geo.  %  which  < 
and  recognizance,  attested  by  the  justices,  shall  fortlw 
the  next  general  or  quarter  sessions  at  farthest,  be  m 
turned  to  the  clerks  of  the  peace,  to  be  filed  amongst  tl 
of  sessions.'     i.  1. 

'  And  in  all  cases,  where  the  continuance  of  a  lice 
be  allowed,  or  a  new  licence  shall  be  granted  as  afor 
clerk  of  the  peace  shall    record  the  same,  aud  shal 
one  shilling  aud  no  more*9  #•  8. 
'  But  in  Middlesex  and  Surry,  the  justices  at  the  g< 
*. censing  meetings  for  the  respective  divisions,  are  to  ap 
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itjc,  now  wore  than  eight  special  days  of  meeting 
t  equal  periods,  in  each  year  next  ensuing  such- 
rasing  meetings,  on  which  days  two  justices  may  meet 

or  continue  licenses,  in  the  cases  and  in  the  mower 
itioned ;  and  the  justices  at  such  general  licensing 
ure  to  cause  notice  to  be  given  of  such  special 
and  within  the  said  counties,  iaany  of  the  above 
»re  the  licence'  shall  be  continued,  or  a  new  one 
he  person  succeeding  as  the  occupier  of  (he  house, 
it  at  the  next  special  meeting  for  the  division;  where 
i  may,  upon  such  certificate  being  produced  to  them, 
ecognizance  being  entered  into  as  aforesaid,  grant  a 
5,  or  in  their  discretion  allow  a  continuance  of  that 
avteuu9     $•  2,  3. 

thing  in  this  act  shall  hn power  any  justices  at  any 
ons  to  grant  any  new  licence  to  any  house  thcoccu- 
»of  was  not  duly  licensed  at  the  general  licensing 
before  such  petty  sessions.'  s.  4. 
ill  it  extend  to  alter  the  time  of  granting  licences, 
ge  persons  not  licensed  the  year  preceding,  to  pro- 
fcates  in  the  city  of  London,  s.  5. 
ay  person  so  entering  into  the  possession  of  any  li- 
nse  who  shall  sell  any  liquors  unless  authorised  so 
tie  justices  at  the  petty  sessions  next  after  such  thir- 
,  manner  before  mentioned,  shall  from  thence  1>c  lia- 
tfce  penalties  to  which  persons  selling  ale  without  a  li- 
mbject  by  5  Geo.  3.  c.  46.— But  the  certificate  before 
» be  obtained,  shall,  after  the  obtaining  thereof,  be  an 

to  the  party  for  selling  liquors  till  after  such  petty 
all  be  held.'  s.  6,  7. 

person  who    shall  retail   ale,  or   other  exciscablc  Itetailrri  of  n!e 
n  any  prison  or  workhouse,  shall  be  deemed  a  keep-  iu  f>riv>»*  »:»«l 
mmon  alehouse,  and  shall  be  subject  to  the  penalties  J™*1*' '"V tu 
imII  obtain  a  licence.* 

T/.  Duties  payable  by  licensed  victuallers. 

.  44  Geo.  5.  c.  98.  there  is  payable  *  fur  every  piece  Di'ty  om  a  v* 
or  parchment, or  sheet  or  piece  of  paper,  upon  which  lici.no  » 
rrittenany  licence  for  selling  ale,  or  other  exciseable  n"ANTFn  bV 
f  retail,  the  sum  of  two  pounds  and  two  shillings  year.  TH£  JUSIli:i  *• 

r6Geo.  1. c.  S&.  f. 66.     (  All  mayors,  town  clerks,  Persons  u\\\\^ 
era,  who  shall  take  recognizances  from  persons  for  thencc^n  £.>:** 
la  ttceaces  are  intended  for  selling  ale,  and  other  ex-  ccs  »baii  f»r>i 
anaors,  shall  be  obliged  to   make  out  a!e  licences,  ""^^V^ 


•A  ale  licence  may  be  granted  lo  ref.iilors  of  thi«  descnp-  *  * 

•f  the  Mice;  no  excise  liceuce  for  :he  retailing  of  spirits 
•  '■*  *em    SteiUi,  MGto,  1.   e.  40.  x.  13.     *P  Geo.  *.  1G- 
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*  (IV)  duly  stamped  before  such  recognizances  be  taken,  under 

'  the  penalty  of  lOiV 

4  One  moiety  to  the  crown  and  the  other  moiety  with  fullcostj 

4  to  any  person*  who  shall  sne  for  the  same  lit  any  court  o/riu 

6  cord.9  I  Ann.  stat.  2.  c.  *22.  $.  6. 
Vanity  (or  And  by  CO  Geo.  Q.  c.  12.   '  If  any  person  shall  write  or 

••in^uii^ump.  *  print,  or  eaase  to  be  written   or  printed,  any  such  licence, 

»4  J»per. 


(IV)    The  form  of  the  licence. 

Monmouthshire,  1  At  a  general    meeting  of  his  majesty's 

to  wit. Hundred  J      justices    of  the    pi-ace   for    the  said 

county  of %  acting  in   and  for 

the    said    division,     in     the    county 
aforesaid,    h  olden  at  ■  in  and 

for   the  said  division,   on  the  ■ 
day  of  September,    in  the  year  of  our 
Lord    one   thousand  seven    hundred 
and 

We  his  majesty  s  justices  of  the.  peace  for  the  said  county,  acting 
in  and  for  the  same  division  (tz  hereof  one  is  of  the  quorum), 
do  at  this  general  meeting,  under  our  hands  and  teals,  all>*o 
and  license  A.  V.  widoxs,at  the  sign  of  the  King's  Head,  in  the 
parish  of  — ,  in  the  said  division  [or  hundred]  and  coun- 

ty, to  keep  a  common  alehouse,  inn,  or  victualling-house,  in 
the  same  house*  and  not  elsewhere *  for  onj  year  only,  to  com- 
mence onthe'tOth  day  of  this  instant  September,  and  to  utter 
and  sell  bread  and  other  victuals,  beer,  ale,  and  other  excise- 
able  liquors,  by  retail  (except  brandy,  nun, arrack,  usquebaugh, 
geneva,  aqua  viue,  and  all  other  distilled  spirituous  liquors  ami 
strong  waters,  unmixed  or  mixed,  with  themselves  or  any  other 
ingredients,  and  by  whatsoever  name  or  names  they  are  or  may  bo 
called, |  so  as  the  true  «#*ize  of  hh  breads  beer*  ale,  and  other' 
exeiseable  liquors,  at  aforesaid*  be  duly  kept,  dnd  no  unlasfuA 
games,  drunkenness,  or  any  other  disorder,  be  suffered  in  the  said 
house,  outhouse*  yard}  garden*  or  backside,  but  that  good  orden* 
and  rule  be  maintained  and  kept  zcithin  the  same,  according  te 
the  lazes  of  (hi*  realm  :  for  the  due  observance  whereof,  by  th* 
person  hereby  licensed*  a  recognizance  hath  nozs  been  entered 
into,  pursuant  to  the  statute  :  [and  a  ct  rtificate  of  tJie  goo** 
fame,  and  sober  life  and  ronvervation  of  the  said—  >  hat 3 
been  produced  to  «.«,  as  the  a^t  of  parliament  direct  s\ 

The  above  is  agreeaMi-  to  the  St  nriifi- office  f;rm  ;  Manlci  of  which  mty  fc* 
bud  of  ihr  starjp   i!:>lrii<u:or»  ;   S-.il  iho    *,»rJ»  vulhiu  the  last  U<il»«Ii  £ 
•hould  be  o milled,    it"  ih<*  lu-.i^-   wis   !i>*c:i»ci1   the  vear  preceding 

MttObt    rCUlUcU    ZU.U    i|mV.  *!.';     I'p     -    »!.«     fil»t  livCUCC. 
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(k'ire  the  paper  shall  be  stamped,    sueh    persons  s?ial!  forfeit 
MO/,  with   cost-;,    to  b*  recovered   as   former  pi»na!rii-«  :  u.nl  if 
'  »-•:  h  licence  bc#s  j  writtcu  or  printed, contrary  to  tn'^act.  there 
'wall  be  paid  tj  the  kJug,  over  and  above  thetltitv,  o/.  and 
1  m  inch   licence  shall   be  available,    unices,  us  well  the  duty 
1  u  lie  b!.   be  first  paid,  and  a  receipt  prod  a red  tor  the  same, 
1  'Jsi'rrhe  hand   of  the  receiver-general  of  ihcduuci,  or  clerk, 
4 Ltd  until  the  licence  be  stamped.'     *.  20. 
And  by  5  Geo.  S.c.46.*  Every  victualler  or  al-ehous-'-ke.:»per,  Stamp-ofRren 

•  ani  rvt*ry  person  selling  ale,  beer,  or  other  excisable  lienors,  »rty  ri».|u.ri» 
'by  Mai!,  *hall  on  d.^iuml,  by  any  o direr  of  blimps,  &hew  to  ^'-l' >»sc  keep. 
'suci  iiificer  Wis  licence,  and  permit  such  officer,  at  his  own  c.\-  K.?**'uiu'™ 

ptacc,  to  take  a  copy  thereof;  and  in  case  such  person  inail  re- 
4f«e«r  neglect  so  to  do,  he  shall  forfeit  forty  ^lillin^.'    s.  *J0. 
*  And  every  clerk  of  tin1  peace,  town-clerk,  or  co;nmoncierk,  nud  chvks  of 

*  ^ilt  on  deiiuitid,  hv  anv  officer  of  the  stamp  duties,  or  within  Uk*  njacc. 
•firwday*  after,  deliver  to  such  officer  a  lot  of  the  nanus  and 
'itairaf  ail  persons   licensed  to  bell  ale.    beer,   or  oilier  ex- 
'fivabir-  I  i- mors,    bv  retail  ;  and  on  delivery  thereof,  such  of- 

twrsha'l  pay  &uch  clerk  for  making  out  such  lis?,  one  far- 
'riling  for  every  licenced  person  therein  inserted,  to  be  allow- 
ed such  stamp  officer  in  his  account:  and  in  ca*e  such  clerk 
'  tbil  refuse  or  neglect  so  to  do,  or  shall  not  insert  in  sweh 
"list  a  full  account  of  the  persons,  ho  snail  forfeit  :>!.'  4 
t.  21. 

The  licence  obtained  from   the  justice?,  will   not  alone  im- 

P>*er  the  victualler    to  retail  .'pints — to  do  so.   he  must   a  No 

ptJisrt'  a  licence   from  the  commUMouers  of  evclse,  wli.>  can- 

~|  M  jraut  the  same,  unless  the   party  has   previously  obtained 

to*  a>jve  licence  from  the  justices/  * 

Fur  by  3u  Geo.  3.  c.SS.and  43  6rco.  3.  c   6Q.(sched.  A.)V.\meTV  Sri  hit  ti* 

*T: ; 7 e.  :,c:i.. 

-  "■  1  ■«  kd  cntaiiu  iij  *pcc.Sc  diri.A.tio:;^  lor  ilio  re-'nv.'i  v  *>l  ilm  ,j\  n.ilry, 
-1  *  '"lii.iih-;  prcetdnig  clmur  ;  it  th'/rel-ire  seem*  lh*.l  Mtrh  j»oii.ih:i-»  aro 
*l  •  .'  r'*lc;**jic  under  ih.*:  ^cnwal  cUusi'i  winch  <mihci».  "  Tiim  all  pciiui- 
«- 1  "'  --""l;."r:;:i  before  ni'i'Twi-f  il-*r»i>-i'i|  u\\  ah. til  go  our  1 1 1 •. i : r; I v  I'icrcuf 
:„  I        *■■»  •^j-tty,    unri  the   uihrp  in  i.i'iv  !•«  lite  iut^O-i  who  »h  »»l  ;-'ic  in  any 

I     '■"^Wrcccrd,  wild  lull  covin,  hv  nJiioii  uf  ilcblj  bill,  pljiut,  f>r  iutoriu.i- 

g:l    *  lb  mc-mvtnieiicc*nniiii£tu  the  public,  fr.»ni  theuurc*tr:ii:iod  exercise 

••■     *  w«;iiei%,  «hictif  und^r  the  b'"st  in.iiMrc'iiiciit,  his  u  iv-dcncy  lu  cii- 

y|  ^S*  «dli!»r%»f  and   produce  disorder,  wn*  t>lt  and  u>?hn<'w  Icd^fJ   »»  far 

7*"f>ui  (!•«  u-i^u  «f  i/cn.   VII.  fur  iibfiut  lh,»r  tunc,  m:i  act  p:r.^ed.  em. 

jlfr*1'  u'«j»istice»  to  lessen  the  number  m"  alvhuu*i*i :  mid  m  the  j  and  G 

.m  »j       :  *-'  provided  that  n«mc  shituid  k  *r\t  any   ale-house   I*  tit  su^-li 

^■g     ,'"*  •"•    Allowed    by    two   jii"iir«'«.      This    whs   clearly  a  rt-^ulatioa 

B     ^"^lai.i  tlic  ja*tij«  of   peice   in    their    ri""p"ctive  cuiiiii-i  wcrs 

■  ^*??,,^;,>'  TCatcd  witb  the  sob;  power  of  delcrm.niii'»  wh.'.i  bem'c*  were 

pS^J2"*"^2  licenced,  and  wbut  per^uns  fi:  to  kei  p  iii«.iii,   Uin  :  iti-onifd, 

•t  »^ JJ15  Widetcc  anrl    Ioc:il  knoivlrd^e,  mo<t  roiupclviii  to  di"cri:nin-te 

^|HL_.  '•^cti.      Th:s  power  remained  la  the  j'i'tices  af  ;i  fktfC  rt*nlnLiuu 

^L.'-'™  <H*t  lime  im»ij  about  the  roign  of  (Jck  II.  ;  and  pii-ir  to  Jliut 

[it   '1,ifence  !rom  l^e   i'»*l»ce>.  solely  and  of  ii<rtf,  auil.or'iCH.I  \\tv  »ulo 

I   tT/'?*:e  B?l^  bc<r»  ^ul  «f  bramiy/aud  ail  Limit  ^*spij.iu».u4  liquor*. 
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person  who  shall  retail  distilled  spirituous  liquors  or  strong  wa- 
ters in  Great  Britain  (not  being  a  retailer  of  plain  aqua  Tits, 
made  or  distilled  from  British  materials  in  Scotland),  shall 
take  oot  a  licence,  if  withiu  the  limits  of  the  chief  office  h 
jAtudon,  under  the  hands  and  seals  of  two  'commissioners  a 
excise,  or  persons  by  them  appointed ;  but  if  not  within  tin 
limits,  under  the  hands  and  seals  of  the  collectors  and  super 
\isors  within  their  districts  ;  and  such  licences  are  to  be  grant 
td  to  the  persons  who  apply  for  the  same,  on  their  first  pay 
ing  for  such  licenses  the  following  duties  accordiug  to  the 
said  statute  of  4 3  Geo.  S.  c.  69.  sehed.  A. 

If    the  dwelling  house    in   which  such  person 
shall  reside  or  retail  such  liquors,-  shall  not, 
together  with  the  offices,  courts,  yards,  and         Duty- 
gardens   therewith   occupied,    be  rated  under 
any  act  for  granting  duties  on  homes,  at  15/.  /. 
per  an n.  or  upwards 
If  rated  at  15/.  per  ann.  and  under  20/. 
If  rated  at  20/.  per  ann.  and  under  25/. 
If  rated  at  25/.  per  ann.  and  under  30/. 
If  rated  at  SOI.  per  ann.  and  under  40/. 
If  rated  at  40/.  per  ann.  and- under  50/. 
If  rated  at  50/.  per  ann*  or  upwards 
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These  houses  now  became  objects  of  taxation;  and  the  legislature  hattf 
ioi|>e»ed  certain  duties  upon  licences  to  retail  spirits,  the  power  vesM 
in  the  justices,  or  at  least  the  operation  aud  yUcut  o(  ihcir  licences  we 
in  tome  degree  altered  or  controlled. 

For  the  16*  Geo.  2.  and  other  subsequent  acts,  enact,  that  no  person  tU 

retail  spirituous  liquors,  unless  such  person  has  previously  obtnined  a  licei 

from  the  commissioners  of  excise  : — therefore  the  justice's  licence  atone  « 

of  itself,  will  not  now  empower  *  persou  to  retail  spirits,  and  its  orig1 

extent  and  operation  is  consequently  so  far  abridged  and  eomrolled*— •■! 

the  legislature,  still,  cautious  to  prevent  an    improper   increase  of  p*» 

houses,  have  absolutely  restraiued  the  .commissioners  of  excise  fromgtr* 

ing  any  such  licences,  unless  the  party  has  been  previously  ficensed  by 

justices  to  keep  an  alehouse.     Thus    the    powers   of  the   justices,  aw* 

commissioners  of  excise,  to  grant  licences  to  retail  spirits,  are  iu  a  uie*» 

-distinct  and  different ;  for  the  licence  of  the  oue  aslo  the  retailing  of  sff 

caunot  exist,  or  be  of  any  avail  without  the  other. — 'I  he  commi»i«nc  « 

sumps,  by  excepting  the  several  kind*  of  spirituous  liquors  by  nameot* 

the  printed  alehouse  licences  issued  from  their  office,  appear  to  be  ckusr 

this  opinion,  and  that  very  properly  notwithstanding  what  ha*  beenadra* 

by  some,  and  in  particular  by  a  very    respectable   writer  on  this  suLs*. 


tor  although    the  original  and   primary  jurisdiction  to  determine  w 
proper  to  be  licensed  to  keep  common  alehouses,  still  remains    solely 
the  justices  :    yet  the  legislature  bav'u.g,   for   the   support  of  t'w.aV^ 
revenue,   granted  the  commissioners  of  excise   the   right   of   granting 
cences  to  retail  spirits ;  it  would  be  highly  absurd,  and  wight  roislf 


norant  persons,  if  any  words  were  returned  or  inserted  in  the  jusUC^ 
cences  unequivocally  granting  an  authority  which,  of  itself,  and  *"* 
the  aid  and  corroboration  of  an  excise  licence,  would  be  void  ana  ^ 
effect. 
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'I persons  who  shall  sell,  offer ,  pr  expose  to  sale,   any  Who  deemed 

Tun,  arrack,  usquebaugh,  geneva,  aqua  vitas,   or  any  retailer*  uf  §pi- 

tiled  spirituous  liquors  or  strong  waters,  unmixed,  or  riJ-# 

h  themselves,  or  any  other  ingredients,   in  any  less 

'Man  tzso  gallons,  shall  be  deemed  retailers  ;  and  if 

articles  unmixed  or  mixed,  shall  at  any  time  be  sold, 

'  exposed  to  sale,  by  any  person  whatsoever  in  any 

less  than  two  gallons,  the  same  shall  be  deemed  to  be 

?.     30  Geo.  3.  c.  38.   s.  1 5. 

*  2  Geo.  2.  c.  28.  *  No  person  shall  sell  brandy  or  No  person  to 
stilled  liquors  by  retail,  to  be  drank  in  his  house,  but  ret*ilspirits  ua- 
ly  as  shall  be  licensed  in  the  same  manner  as  common  ,cd  iJjollaTc1" 
•-keepers,  and  subject  to  the  same  rules  and  penalties  : 

tices  of  peace  shall  have  the  same  jurisdiction  over  re. 
>f  brandy,  as  over  alehouse-keepers.'  f.  10. 
•y  16  Geo.  2.  c.  8.  '  No  person  shall  be  enabled  to 
spirituous  liquors  by  retail,  unless  he  be  first  licensed 
le  or  spirituous  liquors,  by  two  or  more  justices  for  the 
or  liberty  wherein  he  sells  the  said  liquors,  under  the 
nd  seals  of  the  said  justices/     £.11. 

rhich  licence  Is.  6d.  shall  be  paid  to  the  clerks  of  such  The  fee. 
,  and  no  fee  whatsoever  to  the  clerk  of  the  peace,  for 
5  the  same,  or  any  other  account,  on  pain  of  forfeiting 
ise  any  of  the  said  justices,  clerks,  or  clerk  of  the  peace, 
maud  any  other  fee:  and  if  the  licence  is  not  found  by 
tices*  clerks,  no  fee  shall  be   due.'    9  Geo.  2.  c.  23. 

•  be  recovered  by  action  in  any  court  of  record  at  West- 
,  or  by  indictment  at^ths  assizes,  or  at  the  general  or 

sessions  of  the  county  where  the  offence  is  committed, 
?  use  of  the  person  who  sues.9  24  Geo.  2.  c.  40.  s.  25. 
j  29  Geo.  2.  c.  12.  *  Neither  the  commissioners  of  cx- 
lecollectors,  supervisors,  or  other  officers,  appointed  to 
licences  to  the  retailers  of  spirituous  liquors,  shall  grant 
ch  licence  to  any  person  who  shall  not  produce  a  licence 
tie,  duly  stamped.* 

\Gco.  2.  c.  S.     "  No  licence  shall  be  granted  to  any  To    whom  H« 
i  for  selling  by  retail  any  spirituous   liquors,  except  to  cence*  nreto 
fho  keep  taverns,  victualling-houses,  inns,  coifee-hotises,  he  gf»»ted- 
kooses;  and  licences  granted  to  any  other  persons  shall 

a.»#.ia 

hj  17  Geo.  2.  c.  17.  c  If  such  person  afterwards, 
( the  continuance  of  such  licence,  shall  exorcise  the 
of  a  distiller,  j»rocer,  or  chandler,  ur  keep  a  brandy  shop 
Kof  any  spirituous  liquors,  the  licence  shall  be  void; 
■eh  persons  retailing  such  spirituous  liquors  afterwards 
■ffcit  10/.  for  every  such  olience,  notwithstanding  such 
*•  #.  18.  c  which  may  be  recovered,  within  the  limits  of 
*A  office  of  excise  in  London,  before  a  justice  of  the 
i  itweUmtthe  commissioners  of  excise  ;  and  it  is  not  in 

E  2 
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Persons  licensed 
to  Bell  spirits 
must  occupy  a 
house  of  101. 
per  annum,  Ate. 


No  licence  in 
prisonsor  work* 
houses. 


"PwTirs  on 

TIIK    rOHRION 
WlN£  LICfcMCF. 


any  rase  to  be  mitigated  below  bl.  either  by  the  cotnm 
era  of  excise,  or  by  the  justices,  whether  such  justices  aci 
in  or  without  the  limits  of  the  head  office  iu  London. 

Geo.  %  c.  40,  *.  7.  and  26  Geo.  2.  c.  13.  s.  9. 

Also  by  24-Gco.  2.  c  40.  6  No  licence  for  selling  by  reti 
rituous  liquors  snail  be  granted,  within  the  limit*  of  th< 
office  of  excise  in  London,  but  to  such  as  shall  occupy  s 
ment  of  the  yearly  value  of  10/ .  and  for  which  they  si 
rated  and  pay  in  the  parish  rates  ;  nor  to  any  person  i 
othor  par*  of  the  kingdom,  where  there  arc  rates  to  chur 
poor,  but  to  such  as  shall  be  assessed  and  pay  to  the  chur 
poor  in  the  parishes  in  which  they  be  licensed;  and  no 
shall  be  of  any  avail  to  any  person  not  so  qualified,  or  f 
longer  time  than  the  person  so  licensed  shall  be  qualifie 
shall  be  void.'*   s.  8. 

And  by  ?(j  Geo.  2.  c.  13.     c  The  commissioners  of  exci 
their  officers,  within  the  limits  of  the  head  office  in  Li 
may  grant  such  licences  to  any  person  within  the  limits 
said  head  office,  who  at  the  time  of  his   application,    i 
place  where  the  occupiers  of  houses  are  not  rated  to  the  ■ 
and  poor,  keeps  a  tavern,  victualling-house,  inn,  coffec- 
or  alehouse,  for  which  he  shall  make  it  appear,  he  bon 
pays  the  yearly  rent  of  12/.  or  upwards,  although  he  I 
rated,  and  do  not  pay  to  the  church  and  poor.'     s.  10. 
'  No  licence  shall  be  granted  for  the  retailing  of  spii 
liquors  within  any  prison,  house  of  correction,  workhou 
house  of  entertainment  for  any  parish  poor  \  and  all  li 
granted  contrary  hereto  shall  be  void/     21  Geo.   2. 
13. 

*  No  common  brewer  of  ale  or  beer,  or    innkeeper,  di 

or  other  dealer  in  spirituous  liquors,  or  person  interested 

of  the  said  trades,  shall  act  as  a  justice  in  the  granting  li 

to  the  retailers  of  spirituous  liquors.' +     Ibid.  s.  22. 

And  by  the  said  act  of  43  Geo.  3.  c.  69.  sched.  A.  ever 

son  who  shall  retail  foreign  wine,  shall  in  like  manner  ta 

an  cxcis6  licence  annually,  first  paying, 

For  every  licence  which  shall  be  taken  out  by  any  /. 
person  to  ret  ail  foreign  icine  in  'England*  and  who 
shall  not  have  an  excise  licence  for  retailing  dis- 
tilled spirituous  liquors,  or  strong  waters,  or  a  li- 
cence for  retailing  beer,  ale,  or  other  cxciseable 
liquors  -  -  -  -  -      5 

* . To  any  person,  who  shall   take  out 


*  An  ale  licence  may  however  be  granted,  aii'i  the  mailing  of  bee 
out  one  i»i  such  place*  will  suhjeci  the  party  to  penailics.  See  29  i 
c.    U\  *•  26.  in  p.  47.  supra. 

f  Set  ulx>  Slat.  £C  <jCq.  '!.  c.  13.  5.  l',\  in  n.  40,  supra. 
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ec  for   retailing  beer,  but  shall  not  have  an 
icence  for  retailing  of  distilled  spirituous  U-  /.     s.    d. 

.-440 
r  licence   to  any  person  who  shall  also  have 
»e  liccuce  for  re  tailing  distilled  spirituous  li- 

.  -  .         2       4     0 

lTT  persons  who  sell,  or  offer  or  expose  to  safe,  any  fo-  Who  deemed 
nc,  iu  any  less  quantity  than  equal   to  the  measure  or  retailer*  oi  fo- 
nt which  the  same  shall  have  been  imported  shall   be  m»;i  wmc* 
to    be    retailers  of  foreign  wine;   and  it   any  foreign 
JI  be  sold  or  exposed  to  sale,  in  any  less  quantity,  the 
ill  be  deemed  to  be  a  retailing  of  wine.9    JO  Geo,  3. 
ID. 

f  32  Geo.  2.  c.  19.  c  No  person  licensed  to  retail  wine,  Wine   licences 
f  virtue  of  one  licence,  keep  more  than  one  place  for  extend  ouly  to 

rine  by  retail :  and  every  retailer  of  wiue  shall  cause  <),u" Jl0"*0* 
j  w        a     u  -LL        -/i  u  .  .     on   the*  sign, 

d  Wine  to  be  written  either  on  a  sign   hung  out,  or  m\v,NE  \s  to  be 

kiblc  place  in  or  near  the  door  in  the  front  of  his  house,  written/Mipaia 
'e  that  such  a  retailer  is  a  dealer  iu  wine  and  subject  of  l°l« 
oat  a  licence  for  retailing;  and  if  any  person  shall  sell 
retail,w  i  thou  t  such  token,,  he  shall  forfeit  101.  to  be  re- 
as  the  penalty  on  persons  selling  wine  by  retail,  with- 
nee,  subject  to  the  like  power  of  mitigation  as  is  thereby 
ted.'  s.  3.  # 

y  the  said   act  43  Geo,  3.    c.  r>9,   sehed.  A.    c  Every  Dwtv  on  li- 
who  shall  retail  British  made  zcines  or  sxects,  shall   in  c».nci.  t<>  h*. 
iniier   take  out  an  excise  licence  annually,  lirst  paying,  TAIL  swtl:i1' 
same  the  sum  of  2/.  U, 

all  persons  who  shall  sell,  offer,  or  expose  to  sale  any  \yno     deemed 
made   wines  or  sweets,  in  the  quantity  of   twenty-five  retailors ot 
,  or  under,  shall  be  deemed  retailers  thereof,   within  the  swccis. 
Z  of  the  act  30  Geo.  3.  c.  38.  .«?.  19. 

icences  to  be  granted  to  retail  foreign  Tzincs,  srceet.f,  or  how  )ontr  ^\n^ 
dxyirilttous  liquors,  shall  conlinue   in  force   until    10th  and  brauTiy  ii- 
f  next  ensuing    the  time   of  granting    thereof,    and  no  pence*   niu.nu 
;  but  where  any  licence  .shall  be  first  granted  between  Sth  1U  *orce' 
il,  and    10th  of  October,  in  any  year,    there  shall    be 
A  only  a  proportion  of  the  above   duties,  according  to 
w  for  which  such  licence  shall  be  granted.'     33   Geo,  3. 
8. 

tta  the  death  or  removal  of  any  person  licensed,  the  c.a$e  of  demh 
fisioocrs  of  excise,  or  one  of  them,  and  the  collectors  and  or  removal. 
risors  within  their  districts,  may  authorise  the  executors 
aunistrator*,  or  wife  or  child  of  sucii  deceased  person,  or 
aigns  of  the  person  removing,  in  like  manner  to  retail 
\  Meets,  or  spirits,  in  the  same  entered  house  where  such 
*  licenced  carried  on  trade,  during  the  residue  of 
wa  for    which    such  licence   way    originally  grautcd, 
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Partners  to 
take   only    one 
Mceuce  :  and  to 
what  place  the 
licences  extend. 


Wine  and 
brandy  licen- 
ces to  be  renew- 
ed ten  days 
before  the  ex- 
piration of  the 
former. 

No  person  to 
retail   foreign 
wjnc*or  »ueeis 
to  ho  drunk  iq 
his  own  house, 
unless  he  have 
an  ale  licence. 


Tw*  TOBACCO 
LICEMCM. 


without    taking  out  a  new    licence/       50  Geo.   3.    c.  39, 
10. 

'  Persons  trading  in  partnership  and  in  one  house,  shall  not 
be  obliged  to  take  out  more  than  one  licence ;  and  no  one  lu 
cence  shall  enable  any  person  to  retail  foreign  wine,  sweets, 
pr  spirits,  in  any  other  house  or  place  than  such  in  which  he 
shall  retail  at  the  time  of  granting  such  licence,  and  whereof 
entry  in  writing  shall  be  made  at  the  office  of  excise,  in  the 

name  of  such  person,  at  the  time  of  granting  such  licence.9  90 
Geo.  3.  c.  38.  s.  10. 

*  No  pcrsou  shall  retail  any  wine, sweets,  or  distilled  spirits^* 
pus  liquors,  after  the  expiration  of  such  licence,  unless  rack, 
person  shall  take  out  a  fresh  licence  ten  days  before  the  expu  - 
ration  of  the  former.'     30  Geo.  3.  c.  38.  s.  9. 
And  by  32  Geo.  3.  c.  59.  s.  9. '  It  shall  not  be  lawful  for  any 
person,  by  virtue  of  any  licence  of  excise  for  the  sale  of  foreign 
zeineS)  or  British  made  vines  or  sweets,  by  retail,    to  sell  the 
same  by  retail,  to  be  drank  in  his  own  house,  except  such  per-, 
son  to  whom  a  licence  shall  have  been  granted  by  justices  of, 
the  peaxe  to  sell  ale  in  the  same  house :  and  the  justices  are  to. 
exercise  the  same  powers  over  such  retailers,  as  they  may  over, 
persons  licensed  to  sell  ale  ;  and  if  any  person  shall  sell  by  re*  . 
tail  any  foreign  or  British  made  wines  or  sweets,  to  be  drank 
in  his  house,  without  having  a  licence  to  sell  ale;  such  persona 
shall  forfeit  the  like  penalties  as  are  inflicted  on  persons  for 
selling  ale  without  a  licence,  by  5  Geo.  3.  c.  46.' 
'  Provided  nothing  in  this  act  shall  extend  to  any  freeman  of 
the  Vintners'  company  of  London,   admitted  to  his  freedom 
before  10th  October  1792,  or  at  any  time  since  in  right  of  pa- 
trimony or  apprenticeship,  or  to  any  person  licensed  by  the 
chancellors  of  the  two  universities,  or  to  any  person  who  shall 
keep  one  of  the  three  taverns  at  St.  A 1  ban's,  licensed  by  the 
mayor  and  burgesses  thereof.'  $.  11. 
And  if  the  victualler  sells  tobacco,   lie  must,  by  43  Geo.  3^ 

c.  69.   annually  take  out  alike  excise  licence,  and   pay  tho 

following  duty  ;  namely, 

Five  shillings  for  such  licence  to  authorise  him   to  deal  /#■ 

tobacco,  within  the  limits  of  the  chief  office  of  excise  in  London*  i 

and  two  shillings  and  sixpence  in  any  other  part  of  Ertglancf* 

And  the  words  Dealer  in  Tobacco  are  directed  to  be  writteM 

;  or  painted  over  the  outer  door  of  the  house,  on  pain  of  50/.  h>3 

29  Geo.  3.  c.  68. 


IV.    Person*  selling  ale  or  beer  hy  retail,  to  make  certa  £* 

entries  at  the  excise  office. 


By  35  Geo.  3.  c.  113,  every  alehoiisc-ltccpcr  shall  three  dmy 
before  he  begin  tf>  sell  any  ale  or  beer,  make  ^  true  en 
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ia  writing  at  the  next  office  of  excise,  of  every  house,   onthonsc, 

cdhr,  tault,  room,  storehouse,  or  other  place  used,  or  to  be  used,   ' 

V>r  keeping  any  such  beer  or  ale,  or  for  selling  the  same ;  which 

entry  shall  set  forth  the  true  name  of  the  person   making  such 

entry,  ind  shair  also  express  whether  he  be  an  alehouse-keeper, 

Victualler,  or  retailer;  and  such  person  shall    be  deemed  to  be 

tkr1  occvpier  or  proprietor  of  every  place  so  entered ;  so  long  as 

icdinoy  shall  remain  in  force,  or  such  ale  or  beer  shall  be  in  the 

pwjtfjrfn  of  the  person  making  such  entry  ;  and  if  any  person 

i?!o,ake  use  of  any  place  without  having  made  such  entry,  he 

l!J  forfeit  fifty  pounds,  to  be  recovered  and  applied   as  other 

polities  relating  to  the  excise;  and  all   storehouses,  cellars, 

19395,  or  other  places  used  without  being  so  entered,  shall  be 

Areaed  to  be  private  and  concealed  places,  within  the  meaning  of 

all  acts  now  in  force  in  relation  to  private  and  concealed  places 

for  the  keeping  exciseablc  liquors,     s.  7. 

And  all  beer,  ale,  cyder,  perry,  and  other  exciscable  liquors, 
together  with  all  other  goods  and  chattels  found  in  any  place 
▼Kit  such  offence  shall  have  been  committed,  or  in  any  place 
belonging  thereto,  or  occupied  therewith,  by  whom  or  by  what 
title  or  conveyance  soever  the  sa:r.c  maybe  claimed,  shall  be  li- 
able to  satisfy  all  penalties,  costs,  and  charges  inenrred  by  any 
person  for  any  offence  committed  within  or  upon  the  same  pre- 
laws, ia  like  manner  as  if  the  offender  had  been  really  the  owner 
w  proprietor  of  the  same.     s.  8. 

fiat  all  penalties  within  this  act  shall  be  sued  for  and  deter- 
■uof  within  six  months  *  after  the  olfences  shall  be  committed* 
J.  16. 

V.    Sellittg  ale  or  exciscable  liquors  without  a  licence. 


1  Offciu-i:*  contrary  to  this  act  shall  be  heard  and   determined  iici.nc... 
1  n  the  sessions,  or  in  the  court  of  record  of  the   city ,    wherein 


commuted,  by  actiou  of  debt,  information,  indictment,  or  pre* 
leatmcut  :  the  one  half  of  all  which  forfeitures   shall   be   to 


nol  haviuj;  any 


tat  poor,  and  y»e  other  lo  him  that  will  sue.'     jr.  '2. 
v,,^     'The  sheriff,  bailiff,  or  person  that  shall  receive  money  for. 
"■■    'rated  l#y  this  act,  shall  without  further  warrant  deliver    one 

half  to  lite  church  wardens  and  overseers,   to  be   distributed 

aaougit  the  poor.'     $.  3. 

*  And  if  he  shall  refuse,  or  the  churchwardens  and   overseers 


*■  I  •  TIkh  BrcLmtr  not  calendar  months 
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€  shall  not  within  convenient  time  distribute  the  same, 
'  person  80  offending  shall  forfeit  double  (he  value,  to  be 
(  vcred  and  employed  as  aforesaid.'     s.  5. 
Penalty  on  ir  11-      And  by  35  Geo.  3.  c.  113.  <  If  any  person  shall  sell  a 

■"ficcficTfiom  i  bwr»  or  ™y   olhcr  exc«cab!e  liquors,  or  shall   permit 

the  trustee*.       '  a'e  or  beer,  or  any  other  exciseabie  liquors,  to  lie  sold  by 

'  in  his  house,  outhouse,  or  yard,  garden,  orchard  or  other  ] 

'  without  being  duly  licensed  so  to  do,  and  shall  hereof  b 

~  M  i  ]y  convicted,  such  person  shall  for  every  such  offence  forfe 

'  and  also  the  costs  and  expends  attending  the  conviction, 
'  levied  as  herein  is  directed,  and  on  and  after  a  second  co 
(  tion  for  the  like  oliencc  shall  .also  be  rendered  incapal 
'  being  thcreaitef  licensed.'    s,  1. 

Exception.  **ut  ^  ^  ***°%  3#  c'  54,     ^°   Person   sna"   °e  '»aD' 

the  above  penalty  for  selling  beer,  or  ale,  in  cask*,  couta 

not  less  than  b  gallons,  or  in  bottles  not  less  than  two  d 

not  to  be  drank  in  his  house,    s.  13. 

Party  one]  *it-        ^^  ^  35  ^€0m   3#  C*    ll3#    '  **  S^a"  DC  'aw^u^  ^or  onc 

nessrs  to  be    *  4  **ce>  "pon  information  or  complaint  (V)  before  him,  to 

summoned.         • _..     .  . .. .  


■  ( V)  The  form  of  such  information. 

Monmouth-*  (  Be  //  remembered,  that  (his day  of — 

shire  to  wit.  \  (he year  of  the  reign  of  his  present  mi 

king  George  the  Third  J.  J.  of*  gcnilcman,  in  his 

per  person,  as  Kill  for  his  said  majesty  as  for  himself 
cth  and  exhiuiteth  to  me  J.  P.   Esq.  onc  of  his  said  maji 
justices  of  the  peace  in  and  for  the  said  county,  a  comj. 
and  information,  and  thereby  giveth  me    to  understand 

be  'Informed,  that  on  the day  of now  last  past, 

at  divers  times  between  the  said  ■  ■  day  of an 

time  of  exhibiting  this  inforn.ation  and  complaint,  onc  O. 

• — in  the  said  county  of yeoman,  at a 

said,  in  the  county  aforesaid,  did  sell  ale  and  beer,  and  « 
cxciseablc  liquors,  by  retail,  without  being  duly  licensed 
do  ;  thereby  he  (he  said  0.0.  hath  forfeited  the  sum  oflOl 
also  the  costs  and  expences  of  convicting  the  said  O.  O 

the  said  offence;  and  that  W.  \V.  of in  the  said  cot 

yeoman,  r>  a  material  witness  to  be  examined  concet 
the  premises.  W  hereupon  (he  said  J.  J.  who,  as  well  fot 
said  majesty  as  for  himself  exhibiteth  (his  information,  f 
judgment  of  me  the  said  justice  in  the  premises,  that  he 
have  one  moiviy  of  the  said  sum  of  20/.  and  also  the 
and  expen.es  of  convicting  the  said  O.  O.  cf  the  sail 
fence,  according  to  thefcrm  of  the  statute  in  that  cave  j 
and  provided;  and  thai  (he  shhI  O.  O.  may  be  summone* 
anncerthc  said  corny laint  and  information,  and  the  said  AV 
to  Ifihlify  his  knowledge  in  the  premises* 
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'non(VI)  the  party    accused,  and  also  any   witness  or  irif- 

1  bases  on  either  side.'  $.  2. 
1  And  in  ca-*?  any  ^Hmmons  shall  be  issned  for  any  person  to 

( ipy«ir  and  answer, the  directing  snch  summons  to  such  person 

1  by  the  n*ine  in  which  he  shall  have  entered  any  p!ace,for  keep. 

4  ra^  tf  betrr  or  ale,  or  in  the  names  by  which  he  is  or  has  been 
1  »ii''f  known,  and  the  leaving  such  summons  at  the  placo 
*ia  a  kirn  the  oifence  ia  stated  in  any  information  to  have  been 
'rwGoiUtd,  aud  affixing  a  copy  thereof  on  the  door,  or   other 


(VI)  The  form  of  such  summons. 

Monmouthshire   i    To  the  constable  of 

Whereat  a  complaint  and  information  hath  this  day  been 

modrand  exhibited  before  mc  J.  V,  Esq.  one  of  his  majesty's 

jiftirtn  of  the  peace    in  and  for  the  said  county,  by  J.  J.  of 

tcntUman,  statin*,  that   on  the       ■    ■  ■  day  of  ■ 

■t  U*t  pust,  and  at  several  times  bettceen  the  said day 

ft and     the    time   of  making  and  exhibiting  the  said 

comjMt/t  and  information,  one  O.  O.  of in  the  said 

cwn'y  of  yeoman,  at aforesaid,  in  the  county 

•forauid*  did  sell  ale  and  beer,  and  other  excise  able  liquors, 
hjf   retail,    without  being  duly  licensed  so  to  do ;  and  that 

W.  W.  of in  the  said  county,  yeoman,  is  a  material 

c;/.w*f  to  be  examined  concerning  the  said  premises.  These 
ere  thrrcfore  to  require  you,  immediately  on  the  receipt  here- 
of, to  summon  the  said  O.  O.   to  be  and  pcrso-nally  appear 

trJ:rv  mc  at  -  in  the  said  county  of  ■  on  tlie 

da*  of    ■  at  the  hour  of in  the noon  of  the 

Mne  day  to  an*ieir  to  the  said  complaint  and  information 
r.alcby  the  said  J.  J.  zrho  is  likewise  directed  to  be  then  and 
t*nrrr  present  to  make  good  the  same  ;  and  be  you  then  and 
thirc  to  certify  tchat  you  rhall  have  done  in  the  execution 
aii-rof.  Herein  fail  not.  Given  under  my  hand  and  seal  this 
day  of 

Tho  summons  for  a  witness 
Monmouthshire.    [To  the  constable  of  ■ 


[Set  forth  the  substance  of  the  complaint  as  in  the  for* 
■fr  summons  and  (hen  proceed]  These  are  therefore  to 
Tiyoire  vtu  immediately  on  the  receipt  hereof,  to  summon  the 
*ii  W  .  \V.  to  be  and  personally  appear  Lcjcre  me  at      ■ 
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.  Conviction. 


*  conspicuous  part  on  the  outside  thereof  (such   seme 
'  proved  on  oath),  shall  be  deemed  cllectua].'    s.  6. 

Penalty  on  '  And  if  any  summoned  witness,  either  ou  the  part  of  tl 

witnesses  not  '  cutor  or  the  accused,  shall  neglect  or  refuse  to  appear 
appearing.  <  a  reasonable  excuse  (to  be  allowed  by  such  justice),  or, 
'  ing,  refuse  to  be  examined,  such  p  rson  shall  forfeit  ten 
4  to  be  levied  by  distress ;  and  if  no  sufficient  distre 
4  the  justice  shall  commit  such  offender  to  gaol  for  noi 
'  log  gix  calendar  months,  unless  the  penalty  be  sooiu 
'  and  such  penalty  shall  be  applied  to  the  use  of  the  po 
4  parish,  iu  such  manner  as  the  justice  convicting  s 
4  rect.  35  Geo.  3.  c.  113.  s*  10, 

4  And  it  shall  be  lawful  for  the  justice  to  proceed  ii 

*  inary  way,  and  upon  the  oath  of  one  witness   to  coi 
1  party  accused. 

4  And  a  conviction  in  the  form  or  to  the  effect  set 
'the  stat.  26  Geo.  2,  c.  31,  aud  which  16  as  follows, 
4  good  and  effectual.'    s.  13. 

at  mji  f   'OOw  convicted  on  his  or  her  ozen  c< 

Middlesex.   |  ^  on  the  oath  o/W  Wj  Qj  hQvins  sQld 

or  other  liquors,  in  the  parish  of —  in  this  county 

■  day  of without  being  licensed  thereto  q 

to  law  [or  after  being  disabled  to  sell,  as*  the  case 
And  as  the  justice  is  to  allow  and  ascertain  the  costs 
viction,  it  seems  advisable  to  conclude  [for  zzhich  offvm 

said  O  O  hath  forfeited  the  sum  of besides  the  < 

expenccs  attending  this  conviction,  which  costs  and  ex 
the  said  justice  do  hereby  ascertain  and  assess  at   the 
pursuant  to  the  statute  in  such  case  made  and  j 
Given,  &g. 


Limitation  of 
prosecutions. 

Mitigation  of 
penalty. 


'  But  all  penalties  under  this  act  shall  be  sued  for  and( 
'  cd  within  six  mouths  after  the  otjenccs  shall  be  cp 
st  iu, 

4  And  if  it  shall  be  proved, to  the  satisfaction  of  the  j 
fore  whom  any  person  shall  be  convicted  of  any  offcm 
this  act,  that  such  person  hath  not  been  before  con  victt 
be  lawful  lor  such  justice  to  mitigate  the  penalty  herd 
ed  in  case  of  such  first  offence,  but  not  othcrzzhe  ;  i 
the  penalty  so  mitigated  shall  not  be  let*  than  10/.'  * 
PennltY maybe  *  And  iii  case  the  part)  so  convicted  shall  not,  at  the 
levied  .by  dis-  i  place  of  conviction  if  present,  or  if  absent  uithin  tl 
tress.  . 


< 
i 

i 

6 
i 


on  the—-*- 


-  day  of - 
noon  of  the  sami 


hi  the'  said  county    of 

the  hour  of  -  tn  the  - 

testify  his  knowledge  in  and  concerning  (he  premise} 

in  fail  not.     titvstt  u/iJcr  wy  haul  and  scut  this  — 
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[VII)  either  personally  served  upou  the  party,  or 
it  the  place  where  the  offence  shall  hare  been  com- 
the  penalty  for  which  he  shall  stand  convicted, 
b  the  costs  to  be  ascertained  by  the  justice,  then 
s  to  issue  his  warrant  of  distress  *,  empower. 
»n  to  whom  the  same  shall  "be  directed,  to  make 
ie  goods  and  chattels  of  such  offender,  wheresoever 
s  found  within  the  jurisdiction  of  the  justice  con. 
also  any  goods  in  the  place  in  which  any  such 
1  hare  been  committed,  or  which  shall  be  found  hi 
Hithouse,  cellar,  vault,  or  other  storehouse  bc- 
r  occupied  therewith,  or  which  shall  be  found  in 
ace,  which  shall  have  been  entered  at  the  excise 
eeping  any  beer  or  ale,  cyder  or  perry  therein,  by 
Be  of  such  offender  ;  and  on  the  goods  and  chattels 
d,  the  officer  shall  proceed  to  levy  the  sum  expres* 
warrant,  in  the  manner  directed  by  the  statutes 
co*  2.  c.  20,  and  33  Geo.  3.  c.  55.'+  — s.  2. 

ce  the  form  for  warrant  of  distress,  in  p.  78.   infra. 
L.  2?  Ceo.  £.  e.  20.  under  title  Distress  See,  viii. 

(VII)  The  form  of  such  notice. 
"*'  I         To  the  constable  of 

0  O  of in  the  said  county  of :— ^eo„ 

—  *  day  of  duly  convicted  before  me  J  P, 
it#  majesty9 s  justices  of  the  peace  in  and  for  the 
,  for  having  sold  ale,  beer,  or  other  erciseable 
the  case  is]  without  being  duly  licensed  so   to  do, 

the  statutes   in  such  case  made   and  provided ; 

hath  forfeited  the  sum  of  ten  pounds,  besides  the 
pence s  attending  his  conviction  ;  ulwh  coats  and  t\fc- 
*  ascertained  and  assessed  at  the  sunt  of  ten  shit- 
ting to  the  statute  in  that  case  made  and  provided : 
vertfore  to  authorise  and  require  you  the  sahl  cow- 
nand  and  receive  of  and  from  him  the  said  O  O  the 
hwmIs  and  ten  shillings;  51.  10s.  w/iereof  you  are  to 
f  — — — — •  icho  informed  me  of  the  said  offence,  and 
mi  remaining  part  thereof  ynu  are  to  pay  to  the 
ens  and  overseers  of  the  poor  of  the  *aid  parish 
for  the  use  of  the  poor  of  the  said  parish*  And  if 
I O  O  shall  refuse  or  neglect  to  pay  the  said  sum  of 
y*.  for  the  space  of  three  days  after  he  shall  have 
of  this  my  order,  (zchich  notice  you  arc  hereby  com. 
i  strictly  enjoined  to  give  unto  him  the  said  O  O, 
TsonaUy  serving  upon  himihe  said  O  O,  or  leaving 

—  the  place  uhere  the  said  offence  ivas  committed*, 
in  writing  of  this  my  precept ; )  then  you  arc  (o^crtify 
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Beer  and  poods 
found  where  of- 
fence is  com- 
mitted lo  be  lia- 
ble to  distress. 


Goods  liable  to 
seizure  may  be 
distrained 
wherever 
found  within 
31  days. 


Allowance  to 
pfficers. 


(  But  at  the  request  of  the  owner  the  same  ntay  fte  sold  atm- 
time  within  the  four  days  allowed  by  the*  said  alt  of  the  jfl 
of  Geo.  **.  — *.  3. 

6  A  nd  all  beery  air  7  cyder,  perry,  and  other  oreiseafelc  )iquo 
together  with  all  other  good*  and  chattels  found  in  any  pfc 
where  any  such  otfcvctj  shall  hare  been  cormmifted,  #r  m  i 
place  belonging  thereto  or  occupied  therewith,  or  which*  til 
have  bee*  entered  at  the  excise  office,  tot  keeping  therein  4 
beer,  or  ale,  Cyder  or  perry,  by  or  in  the  name  of  the  p*rl 
convicted,  by  whom  or  by  what  title  sorter  the  mine  may- 
claimed,  shall  be  liable  to  such  warrant  of  distress,  ki  Itkeifii 
net?  as  if  the  offender  had  been  really  the  owner  of  the  «uM 

.  8. 
6  And  if  any  person  whatsoever,  after  service  of  any  JuHjufrfl* 
shall  convey  away  any  goods  or  chattel*   here  in-before  mi 

.  liable  to  distress,  the  iifHccr  to  whom  su?h  warrant  it 
rected,  or  other  person  acting  in  nib  aid,  Within  thivty-4 
days  alter  such  convening  away,  may  seize  the  same  where 
they  may  be  found,  and  dispose  of  them  in  such  manner  a* 
they  had  been  distrained  on  the  premises  :  but  if  any  of 
goods  so  rcmovedshali  be  carried  into  any  p!ace,out  of  the  jcr 
diction  of  the  magistrate  originally  issuing  such  warrant  of  < 
tress,  any  justice  of  the  county,  into  which  such  goods  shall 
removed,  is,  on  proof  on  oath  oftho  hand-writing  of  the  j 
tice  originally  signing  such  warrant,  to  indorse  his  name  on 
back  thereof,  which  shall  be  sufficient  authority  to  any  pel4 
bringing  such  warrant,  and  to  all  other  persons  to  whom  »i 
warrant  was  originally  directed,  to  execute  such  warrant 
distress,  and  to  proceed  in  snch  manner  as  if  such  goods  I 
been  found  and  seized  within  the  jurisdiction  of  the  jns< 
who  signed  the  original  warrant.'  lhid. 
'  And  there  shall  be  paid  to  the  officer  executing  such  ** 
rant  of  distress,  for  the  safe  keeping  of  the  goods  and  chavt 
distrained,  for  each  day  the  same  shall  l>e  in  his  custody, 
exceeding  5s.  per  day ;  and  for  any  person  acting  therein 
the  ahl  of  such  officer,  not  exceeding  42s\  per  day,  for  each  ^ 
person  as  the  convicting  justice  shall  allow  and  direct  to 
paid,  due  proof  being  first  made  on  oath,  to  the  satisfaction 
such  justice,  that  s  inherent  cause  existed  for  calling  ia  the  J 
of  such  person.'     s.  4. 


to  me  such  refusal  and  neglect  in  order  that  such  proceed** 
wrrj/  thereupon  he  hud  as  lite  statute  in  that  behalf  made  dt 
(iirecf  and  require. 

Given  under  my  hand  and  seal,  the  day  of  ■      — 

}ii  the  \ear 

*  The  sale  of  the  distress  under  the  stat.  V?  f.V.i.  ?.  is  I?s:/:ied  t;  Itff  r* 
Hipp  four,  nor  wore  lumi  ei^ht  du^*. — See  Xuk  i)m  ll»j. 
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*  One  moiety  of  the  penalty  shall  be  paid  to  the  informer,  aud  Applic-iiivii  cf 
1  (bother  to  {he  use  uf  the  poor  of  (he  parish,  in  such   mauiier  Pcu  a'l>- 
* »  Hat  justice  *hall  direct.'     $.  5* 

1  Bat  if  the  person  authorized  to  execute  such  warrant  shall  jn  default  «f 
1  nibaretnru  that  nosulticieut  distress  can  he   found,  then  digress  m-'.^o 
4  U)  jntice  within  whose  jurisdiction  th;»  party  shall  at  auy  lo,  c,"lll:-'  i'"? 
1  tar br luund.  upon  producing  to  snc.li  jiuutv  such    warrant  oUwi(*cr« 
'  ndnfern  (and  if  such  juttice  «lull  be  of  any  otlier  couutv , 
1 fa,  upon  odi ii  uiade  of  tlut  baud- writing  <*!'  tin:  justice  ^rauu 
'■gsica  warrant  oi  uij»t»T->»,  and  oliiie  truth  of  such  return), 
'ttycraaut  (VJ1I)  such  o Mender  10  thi'  common  gaoler  o-'ier 
( yma4Mi?  uiihifi  hi.^  jurisdiction,  for  nut  cvvcdntj  >i.\.  nor  le*s 
ltna  tarce  caLudar  mouths.  unless  the  said  i..'ua!;  v.  wUii  :he 
'ctttiufill  proceeding  attendm"  the  coiticiion  and   n arrant 

tfdiitrev.  >iiail  b-j  v.»o hit  paid. '     .v.  :>. 

4  If  my  person  *hai*    think  hiuiadl  a^jrieved   by  the  jud\j-  Ai^-a). 


Xmuitlu 
dire. 


(VIII.)  The  form  of  such  warrant. 


To  the  constable  of  the  hundred  of 


in   fh.» 


said  county,  and  to  tin1  keeper  vf  the  com- 
mon caol  at in  the  said  county. 

Wwa«  ().  O.  of  in  the    said  county   of        ■  •- 

!>*■«,  cb*  o/?  //iff f/f///  of duly  nt'ivjrtcd  he* 

^*"vJ.  T.  /£*/.  o/JC  ci/"/i«a  liiajc-ti/'vjutlf-cs  of  the  pear?  ht 
*iforthf  said  o»uuty,  for  selSins*  ale*  beer,  or  other  cu/V- 
■Kffifito-.  fas  the  c\i*.e  is]  zcithuut  being  d'>h'  ti<rn*ed  •»  /<i 
*•  tKonUtts  tf,  tf  e  statute*  in  such  case  made  end  nro:.'t(e  J  ; 
**ffrt v  h-  /■  ..7/;  f ■  •  r/ 1 •'"'«•  '/  /Ac  sum  of  9.0/.  /»  f  '< A • »  /•'.■.•  1  -n \ / »■ 
*w  f ij*:;  f  J?  o ;  /,■  / .  (-o  n  ;■  /<7  f : » /; ,  tr /**W*  i;«  *  -  f  *  <: ;.'  1/  c . i / » . ■  ■ • '  • '  ■  /  '■?.•■■ 

•wto/wi/  « //</  « v .*  ( *.v ,.  •  /  67  / A  1*  a  // /;*  <  >  /' <^ •  '•' '  '•' «: "  x    / ^ 

^ttttatv  in  that  nr*-'    made  and  /•:■<* r/t/r:.7:  f?'f  iJy.'rv^  //■.- 

*tfO.  0.  <ij«  //Ju-  %///i/  — t/.ry  of A   d  wdi  r  «;f  :'.. 

*W  w»rir/ff»n,  «///f/  //<////  rvfr.*ed  or  tn  «!-:vird  itt  V<'\'J,  a  a- 1 
^Ktt  paid  the  st:  hi  *rvrral  sum*  o/\Vt.a:;i!  — —  i  tot  there* 
fakrvbq  1  em*  *re  and  nun  man  d  7;  on  the  vuld  co:i>foOfc«  t  > 
Iffnltriid  him  the  «<t'd  O.  C).   und  Won  to  e<u*\:r<i   So    the.  eom- 

I N  (flu/  af / ;i  t h ?  ■•  -r: ? c/  ce .' ' :.' tm .7 .    ^/ .*z </  / /1  :;/'< •  deliver  h i:n 

rfc  wid  fayr  th;i'cot\  tf  tret  her  uith  th's  preecpf  ;  .'.'/.■.'/  / 
[■*<rr^(Aff"v  tfwr/  eo'nm'f.d  you  the  soid  h-vpt-r  of  the  *u.:d 
fl«,  to  retire  t'/t'rj   ii;.ur  ii^tud.i  in  the  :-ti.'d  :-;aoL  him  t.'ic 

1^0.  0.  and  him   there   ■*"/•/'/  keep    i'"'  t::t;  spu.v  i.f 

\*hdnr  month,  unlet*  he  *htt:t!d  sotnivr  ;.>fu  the  :dd  several 

]9f^i.  and  f!;*u thce.<>S^  rhurxe**  find  vjuruee*  of 

[JWtC/ta  *.//./  run vi.'tion.     G'izet?  v rider  ray  ke.nl  and  scaly 


dy  nJ 


in  the  if  ear 
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'  ment  of  any  justice,  such  person  may  appeal  (and  the  just 
4  shall  make  known  to  him,  at  the  time  of  such  conviction,  ! 
€  right  to  appeal)  to  the  next  general  quarter  sessions)  unl 
'  such  sessions  shall  be  holderi  within  six  days  next  after  con* 
6  tton,  and  in  such  case  to  the  next  subsequent  sessions,  and  c 
'  afterwards  y  such  person  at  the  time  of  conviction  giving  to  n 
'  justice  notice  in  writing  of  his  intention  to  appeal,  and  sj 
'  giving  security j  to  the  satisfaction,  of  such  justice^  for  the  p 

*  ment  of  the  penalty,  costs,  and  oxpenccs,  in  case  such  ja 
c  meut  shall  be  confirmed,  and  also  further  entering  into  a 

*  cognizance  at  the  time  of  such  notice,  with  sufficient  sura 
4  >  conditioned  to  try  the  appeal,  and  to  abide  the  judgment, 

'  pay  such  costs  as  shall  be  awarded  by  the  sessions  ;  and 
'  sessions  shall  thereupon  proceed  to  hear  and  determine  tjie  s 
6  ter,  and  their  judgment  thereon  shall  be  deal ;  and   in 
'  such  sessions  shall  adjudge  such  appeal  to  be  frivolous  or  - 
€  atious,  they  may  give  to  the  party  grieved  reasonable  costs,. 
c  exceeding  5/.'     s.  12. 
ItihWiUnts  i  Any  inhabitant  of  any  parish,  township,  or  place,  sha— 

may  be  nil-  '  deemed  a  competent  witness  notwithstanding  his  being  asa 
neues.  '  habitant.'     #.15. 

p  ,.         *  Every  person  who  shall  make  any  entry  at  any  office  oil 

entry  to  be  cise,ofany  house,  outhouse,  cellar,  vault,  storehouse,  or  ca 

deemed  retail. ' .  place  for  keeping  of  any  beer  or  ale,  or  for  selling  the  i 
rrs,«nd  may  be  <  therein,  as  an  alehouse-keeper,  victualler,  or  retailer,  shflfc 
"odSce^.    t0i  d«""^  a  seller  by  retail.'    s.  9. 

ieiicef*    '"  4  -^"d"  any  justice  may  summon  before  him,  or  any  otherjus 

c  any  entry  keeper,  gauger,  or  other  excise  officer,  having 
i  custody  of  entries  made  by  inn-keepers,  victuallers,  and 

*  tailers  of  beer  or  ale  within  his  division,  who  shall,  i* 
1  required,  produce  before  such  justice  all  entries  mack 
4  the  office  of  excise,  by  any  person  within  tfee  division 
'  such  officer,  and  also  the  stock  books  or  other  accoo 
'  of  survey  of  such  persons;  and  such  justice  may  exan 
'  on  oath  such  officer  respecting  any  such  entries,  or  f 
'  pecting  any  stock  of  any  person  making  such  entries;  l 
6  if  it  shall  appear  that  any  person  hath  made  entry  of  I 
'  place  for  keeping  any  beer  or  ale  therein,   or  for  selling 

*  same  as  an  alehouse*keeper,  victualler,  or  retailer,  or  if  it  si 
'  appear  that  any  such  person  is  surveyed  as  au  alehouse  keep 
<  victualler,  or  retailer,  and- has  not  received  or  is  not  entitle! 
'  receive  the  abatement  of  duty  allowed  to  common  brftfi 
f .  then  such  justice  may  summon  before  him  such  person,  to  $ 
'  ducehis  licence  ;  and  if  such  person  shall  not,  at  the  retail 
'  such  summons,  appear,  or  appearing  shall  not  produce  a 

*  cence  duly  obtained,  and  in  force,  such  justice  (proof  bl 
'  made  of  due  service  of  such  summons,  in  case  the  party  s 
c  not  appear)  may  adjudge  the  party  guiUy  of  selling  with 
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1  Scnce,  and  the  party  so  adjudged  shall  be  liable  to  the  penal- 
*  Hm  K*rpjn  imposed.'     s.  9. 


aei  herein  inposed.'    s.  9. 

1  Aot  nothing  in  this  act  shall  prohibit  any  person  from  seU 
1  lag  of  atj  ale  or  beer  in  booths  or  other  places,  at   the  time 

ad  phoe  of  holding  any  lawful  and  accustomed  fair.'  * 
s.17. 

wp  forgoing  statute  having  prescribed  a  specific  mode  of  pro-  No  indictment 
•efcmhut pereons  who  keeps  alehouses  without  a  licence,  it  W»U  lie  lor  this 
■pntper  to  observe  that  such  course  alone  must  be  taken  against  offence" 
•fcfcn^and  that  no  indictment  will  lie  upon  the  occasion  ;  for 
*wa  statute  makes  a  new  offence,  which  was  no  way  pro- 
■W  bj  the  common  law,  and  appoints  a  particular  procecd- 
■ppnst  the  offender,  as  by  commitment  or  action  of  debt,  or 
■tattoo,  without  mentioning  an  indictment,  there  that  method 
■the pursued, and  not  an  indictment;  because  the  mentioii- 
■gtkeoota  methods  of  proceeding  only,  impliedly  excludes  that 
■  ■ictaent;  consequently  no  indictment  lies  for  keeping   an 
*»"*  without  licence.      See  Cvmj/n's  Digest,  title  Indict - 

■■fj  £ 

«aperson  selling  spirituous  liquors,  not  having  a  proper  li- 

***twntheju$tia:si  may  be  convicted  under  the  act,  although 

»***  a  licence  from  the  commissioners  of  excise  ;  for  the  excise 

■"^■ceoaly  prevents  the  incurring  of  those  particular  penalties 

•Wire  inflicted  on  persons  selling  spirits  without  an  excise 

y  ^aaddoes  not  exempt  the  part}  from  any  penalties  to  which 

* Wj  be  sabject for  not  having  a  licence  from  the  justices  : — this 

•■irttied  ia  the  case  of  The  Kin  %  against  D.Kons  and  another. 

ufticase  it  appeared  that  one  Turner  (who  had  sold  gin  ami  mm 

7 Mail)  had  obtained  a  proper  licence  to  sell  brandy  find  other 

vribous  liquors,  from  two  commissioners  of  excise,     pursuant 

*  tie  statutes ;  and  also  an  alehoube  licence  to  sell  by  retail,  6eer9 

■*?«(/  other exciseable  liquors,  in  the  common  form,  under  th* 

**h  of  two  justices  ;  but  this  licence  having  been  granted  irregu- 

■dfj  was  void,  and  the  defendants  h.ul  acronliiiglv  convicted 

firier,for  having  sold  gin  andrum,bein%ci:ciseublc  lifjuors  ^with- 

Whang  licensed  so  todo:  from  this  conviction  Turner  appealed 

••  the  sessions,  where  it  was  quashed,  subject  to  the  opinion  of 

Be  court  of  King's  Bench  on  the  case.     In  support  oj'  the  order 

•fwiwonf,  it  was  contended,  that  if  the  licence  was  not  granted 

fcpUy,  yet  that  Twacr  did  not  incur  any  penalty    within  the 


•fttwiiwhn  avail  them<elvc«  of  Oiis  privilege.  f>f  neUint*  nle  or  hecr  in  ulrs 
•l however  subject  to  pny  the  excise  duly  di-uienbUt  ili**re«iii  m  hku   nutu- 
to  as  common  brc\t«M,  and  tor  this  purpio!?  iltcy  n.'.rl  giw  nol.ca  tft  ih« 
~~, officer  «*"  ejicj-.i'(  u  order  tlut   iht  saiiie   ii*w  be   iuivtvcd.    :«ia 
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act  upon  which  alone  ha  was  convicted,  *  inasmadi  is  that 
only  applied  to  persons  selling  by  retail,  ale,  beer,  or  other 
citable  liquors, but  not  to  those  who  might  retail  distilled  spit- 
out  liquors. 

On  the  other  side,  in  support  of  the  conviction,  it  wis  e 
tended  that  this  licence  having  been  illegally  granted,  1  *urner 
properly  convicted  under  the   act. 

After  a  long  argumeut,  the  Court  held  that  it  is  necessary  tfc 
person  should<have  two  licences  to  enable  hi  ji  to  seilspiritucHB 
qnors;  that  when  (he  legislature  speak  of  a  licence  to  sell  ale,  b^ 
or  other  excis cable  liquors,  they  mean  i  justice's  licence;  mm 
they  mention  a  licence  to  sell  spirituous  liquors,  or  distiUem 
quors,  they  mean  an  excise  licence*  That  (he  licence  to  sell 
beer,  or  other  exciscable  liquors,  mentioned  in  the  act, 
licence  by  the  justices;  and  (he  other  acts  which  speak  of 
to  sell  spirituous  liquors,  leave  the  justices'  licence  untoucfl 
and  that  consequently  the  penalty,  of  4  Of.  given  by  the  statute  * 
attach  on  persons  who  retail  spirituous  liquors  without  a  Iic4! 
from  the  justice. — 3  Term  Reports,  560. 

Penalties  to  ^  2*  **eo'  ^*  e'  ^'  l^  an^  Porsou  8na^   knowingly   set! 

prevent  the  re-  deliver  by   his  servants  or   others,  directly  or  indirectly,  ■  1 
tailing  of  >[)jn-  quantity  of  distilled  spirituous  liquors,  to  the  end  that  the  sc 
iuoi>9  liquors     may  De  unlawfully  retailed,  or  to  any  unlicensed   retailery 
wuhoni  an  ex-  shajj  forfejt  10/#  aiM|  trebic  (he  va|ue;  one  moiety  to   the  kM 

cue  liceitee 

As  to  di»l  *      anu<  the  other  to  such  person  as  will  sue  in  any  court  of  record 

tillers  selling  to  Westminster:  and  if  any  person  guilty  of  retailing  distilled  »p% 

unlicensed  per-  tuous  liquors  shall  discover  the  person  who  knowingly  siippfr 

*ol,s'  him   with  such  liquors,   and  prosecute   for  the  same,    witfep 

fraud  or  wilful  delay,  until  he  be  convicted,  he  shall  not  only'-t 

entitled  to    his    share    of  the    penalty,    but  be    indemnify 

against  all  penalties  incurred  by  him,  before  such  prosecution 

5.11. 

The  *xcUe  of-      **>'  ^  Geo.  2.  c.  23.  it  shall    be  lawful  for  every  justice  4 

fic«Ts entry-        peace,  to  cull  before,  liim  any  excise  officer,  within  their  retpH 

n»»de  evidence  tive  dhisions,  and  to  examine  the  said  olHcer,  upon  oath,  toodl 

of  retailing.       jn^  tju,  C!1trv  of  any  spirituous  liquors,  ale,  beer,  cyder,  or  pMTj 

made  In  any  person  suspected  to  sell  the  same  without  liccnci 

and  every  person  making  such  entry  shall  be  deemed  a  seller^ 

such -liquor's.   *•.  c20. 

Pcrsonspoyin^      V  any  person  shall  agree,  with    any    person   working  un^ 

servants  in'spi-  him,  to  pay  so  much   money  for  wr.£es,  ar.d  such  a  quantity  i 

his  deemed  re-  spirituous  liquors,  as,  together  with  such  money,    slwil  aimUjf 

toiler*,  and  tor-  lo  tiic  VaiU(i  0[  lnc  wages  usually  paid,  or  shall  deduct  all  or  «■( 


•  It  was  t ho  •'tot.  6  Ceo.  '.y.  c.  44>.  since,  repealed  l»v  the  hefore  IBB 
1 1 o •  ■» c«.1  "l»t.  ."•;>  (»<«».  3.  c.  113.  which  ii«i|iw«it  iu>w  uu  additional  QCflfJb 
tur  the  suiue  uhcitcc  ill  the  maimer  above  mentioned. 
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jut  of  the  wages  doe  to  tach  person,  for  any  spirituous  liquors 
Mimed  he  shall  be  deemed  a  retailer,  and  shall  for  every  of. 
face  forfeit  20/.*  and  such  person  shall  be  entitled  to  his  whole 
1. 11. 

Aid  if  my  person  who  shall  sell  any  other  things  by  retail,  Tradesmen  gir- 
tjniaiicawav any  spirituous  liquor  to  any  set/rant  or  apprentice  Jj" *iedy reulu 
(•nhajnhis  house  or  shop,  such  person  shall  be  deemed  a  re*  cn. 
fcfeifqwituoits  liquors,  s.  16. 

AjMsooshall  sell  spirituous  liquors  about  the  streets,  or  Penalty  on  re. 
**,ompon  the  water,  or  on  any  bulk  or  stall,  or  in  any  £fien&",treeM 
4ei,  or  other  place  (other  than  in  places  allowed),  upon  pain 
tffafcatiag  10/. ;  and  it  shall  be  lawful  for  any  justice  on  his 
tittj  sr  on  coafession  of  the  party,  or  by  proof  on  the  oath  of 
•■riuwtoconYict  any  person  so  offending :  and  such  person 
Mm  conviction  pay  10/.  into  the  hands  of  the  churchwardens 
fcisauuii  of  the  poor ;  and  on  such  offender's  neglecting  to 
WiAejutice  convicting  may  by  warrant  commit  the  offender  to 
frhaseof  correction,  to  be  kept  to  hard  labour  for  two  months ; 
*imj  sum  arising  from  conviction,  in  case  there  be  no 
jfc— i  shall  be  wholly  applied  to  the  use  of  the  poor  ;  but  if 
■ache  an  informer,  one  moiety  shall  be  paid  to  the  informer, 

^*Jhjthe  10  Geo.  2.  c.  17,    where  persons  incurring  such 

JyWiuuLd  penalties  are  not  able  to  pay  the  same,  but  in 

■Mhswf  arc  sent  to  the  house  of  correction,  the  commission. 

M  adse  may  cause  a  moiety  of  the  pecuniary  penalty  to 

,■£■  to  the  persons  who  shall  appear  to  them  to  be  entitled 

**to,  out  of  any  money  that  shall  be  in  their  hands,  or  any  of 

fcoicen  belonging  to  them,  that  hath  arisen  by  virtue  of  any 

Mtiei  incurred  under  9  Geo.  2.  c.  23;  and  the  money  so 

WfkzH  be  allowed  in  their  accounts. 

p%  11  Geo.  2.  e.  16)  it  shall  be  lawful  for  one  justice,  on  any  Justices  mav  by 
upon  oath  made  before  him,  against  any  person  for  [*"arJ"nl  appre- 
seiliaur  or  exposing  to  sale,  any  spirituous  liquors,  hawkers' with- 
to  9  G't'o.  2,  to  issue  his  warrant  directed  to  any  con.  Mt  previous 
or  other  ministerial  officer  of  the  peace,  for  the  appro-  sammyns. 
and  bringing  such  offender  before  some  justice  of  tha 
f .  4. 

A*i  it  shall  be  lawful  for  any  person  to  seize  and  detain  any 
who  shall  hawk,  sell,  or  expose  to  sale,   any  brandy  or 
valtrs.  about  the  streets,   highways,    or  fields,  in  any 
ow  or  basket,  or  upon  the  water  in  any  boat,  or  in 
•her  manner,  or  who  shall  sell  or  expose  the  same  to  sale, 
balk,  stall,  *bed,  or  other  place,  other  than  in  places  al- 
Jbrsurh  tune   as  he  may  give  notice  to  the  constable, 
h.  lithmg-mao,  churchwarden,  overseer  of  the  poor, 

^— — ^—        i  ii      ■         ■■■■■-      — —      ■        .— i^^.^^— 
£fc  lened  z.cz(,td'r>»  to  11  Cur.  2.  c  24.  s.  45.  nhich  a:a  uada*  the 

'■U.  F 
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• 

or  some  other  peace  or  parish  officers,  who  are  required  to  c4 
such  person  before  one  of  his  majesty's  justices  of  peace ;  wl 
justice  is  to  proceed  to  the  examination  of  such  person,  in 
same  manner  as  if  he  had  been  brought  before  him  by  a  con 
ble.  s.  5. 

Such  sums  of  money  as  shall  be  paid  by  any  person  c 
▼ic ted  of  hawking  spirituous  liquors,  to  the  churchward 
or  overseers  of  the  poor,  shall  be  applied  and  accounted 
in  the  same  manner  as  other  monies  raised  for  tbe  pc 
s.  6. 

And  if  any  constable,  or  other  ministerial  officer  of  the  pel 

shall  neglect,  upon  request,  or  on  their  own  view,  to  be  assis: 

in  the  execution  of  this  act,  or  the  acts  0  and  10  Geo.  2»  l 

officer,  being  convicted  by  the  oath  of  one  witness,  before 

justice  of  peace,  shall  forfeit  20/.  to  be  levied  by  distress 

sale  of  goods,  by  .warrant  of  such  justice :   one  moiety  to  SJ 

the  poor  .of  the  parish,  and  the  other  moiety  to  the  in/or. 

*.  7. 

Felony  to  If  any  persons,  to  the  number  of  five,  shall  in  a  tnmultuoiu 

rescue  such  of-  riotous  manner  assemble  themselves,   to  rescue  any  oife 

fcnder*.  against  9  Geo.  2.  (24  Geo.  2.  c.  40.  or  any  other  act  reim 

to  spirituous  liquor s,  24  Geo.  2.   c.  40.  s.  28.)  or  to  assfl 

beat,  or  wound  any  person  who  shall  have  given,  or  be  abot 

give,  any  information  or  evidence,  seize,  or  bring  to  justice  I 

person  offending  against  the  said  act ;  all  persons  so  assembi 

themselves,  and  their  aiders  and  abettors,  being  thereof  convi 

ed,  shall  be  guilty  of  felony  ;  and  the  courts  before  whomtl 

shall  be  convicted  shall  have  power  of  transporting  such  fci 

for  seven  years,  s.  2. 

Occupiers  of         If  any  less  quantity  than  two   gallons  of  spirituous  liqw 

houses  where   mixed  or  unmixed,  shall  be  sold  in  any  private  manner,  in  I 

bquors  sold,     house,  0r  other  place  belonging  to  any  house,  the  oceupkl 

tTi™  *  sucn  h01180  or  place,  if  but  one  occupier,  and  if  more  than  4 

then  the  several  occupiers,    being  privy  or   consenting  tli 

to,  shall  be  deemed  the  retailers,  and  forfeit  as  for  selling  *fl 

out  licence   s  I 

Ept^oui"   *y l6  <*»•  »•  *■  ■» if  any  »,erson  sha» retail  ™y  «P!rit* 

J iquors  without  liquors,  without  taking  out  a  licence,  and   renewing  the  t 
a  licence.  yearly,  he  shall  forfeit  10/.  for  each  offence  ;  and  in  case  I 

person  shall  refuse  or  neglect  to  pay  the  same,  being  lawfoli} 
manded,  one  justice,  upon  information  upon  oath  made  M 
him  of  such  refusal,  or  neglect,  may,  by  warrant,  comnrii I 
person  to  the  house  of  correction  for  the  liberty  wherein  1 
person  resides,  there  to  be  kept  to  hard  labour  for  two  mefl 
and  the  person  shall  not  be  discharged  until  he  has  panf 
said  10/.  or  until  the  expiration  of  the  said  two  matt 
«.  y.  „ 

And  by  17  Geo.  2.  c.  17,  the  justices    before  whom  i 
offender  shall  be  convicted,  instead  of  IcTying  the  penalty. 


Geo.  1.  c.  40.  c.  7,  the  penally  of  IGL  mentioned 
e.S.  e.  8.  *.  9t  may  be  recovered  within  the  limits  of 
nice  in  London,  before  a  justice  of  p.ace;  ami  any 
(failing  distilled  spirituous  liquors  without  a  licence, 
*  lirails  of  the  said  office,  may  be  convicted  before  any 
rtle  city,  county,  or  liberty,  where  the  offence  is  com. 
:  well  as  before  the  commissioners  of  excise  (and  such 
kail  not  in  any  case  be  mitigated  below  5/.  either  byabe 
mcrsuf  excise,  or  by  the  justices  of  the  peace,  whether 
c«  act  within  or  without  the  limits  of  the  head  office  of 
London.   24  Ceo.  2.  c.  40.  i.  7,  aud  26  Geo.  2.  C.  1 3. 

9C».3.c.6.s.2,  it  is  declared,  That  all  powers,  autho- 
tttions,  penalties,  punishments,  aud  forfeitures,  claus- 
ing, provided,  settled,  directed,   established,  or  im- 

any  act  made  since  8  Geo.  2,  relating  to  selling  spi- 
inors  by  retail  without  licence  (except  the  penalty  of 
Bed  by  9  Ceo.  3.)  may  (except  as  after  mentioned)  be 

inflicted  and  recovered,  in  regard  to  all  persons 
offend  against  the  acts  made  since  8  Geo.  2. 
the  powers  by  former  acts,  to  justices  and  cooimis- 
ren,  of  transporting  or  whipping  persons  convicted  of 
pirituHJtis  liquors  without  licence,  shall  cease  and  bo 
pot  in  force,  *.  3. 

tke  penalty  oflQt.is  sometimes  insufficient  to  deter  of. 
I  is  enacted  by  13  Geo.  3.  c.  56",  That  if  any  person 
me  by  himself,  or  any  other  person  for  his  benefit,  to 
distilled  spirituous  liquors,  or  strong  waters,  without 
ig  out  a  *  licence  for  that  purpose,  as  by  the  several 

r-rt«l     t>»  (.hall  forfeit  Mf.  ..  1 .  urhirli  shall  not  in  anv 
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inch  person  shall  take  oat  a  frerir  licence  for  the  like  i 
pose  ten  days  before  the  expiration  of  the  former ;  and  (f 
person  shaft  retail  any  foreign  wine,    or  any  distilled  spit 
ous  liquors  or  strong  vzatersjmithoutfirst  taking  out  a  licence^ 
thorizing  him  to  to  do,  and  renewing  the  same  as  befort 
recUdy  he  shall  forfeit  50/.  s.  0,  to  be.  rebotcred  and  mitlgi 
*  by  law  of  excise,  or  by  action,  in  any  of  the  court 
Westminster ;  one  moiety  to  the  fctag,  and  the  other  to 
that  will  sue.  *.  16. 
Forfeiture  of      By  24  Geo.  2.  £  40,  If  any  person  not  authorised  by  I 
spirituous  li-     ghall  retail  spirituous  liquors,  he  shajl  not  only  be  subject  to 
3,~"^^n  penalties  now  in  being  for  such  ofTence,   but  all  the 
of  unlicensed    filled  spirituous  liquors  then,  or  at  any  time  within  six  ca 
reuilert.  dar  months  after  conviction  for  such  offence,  found  in  his  en 

dy,  or  in  the  house  where  such  offence  was  committed,  on 
place  occupied  therewith,  whether  then  in  the  occupation 
such  offender  or  not,  shall  be  seized  by  warrant  of  the  said  c 
lhissioners,  or  of  any  justice  of  peace,  within  their  rospec 
jurisdictions,  and  the  same  shall  forthwith  be  stared  or  desti 
ed,  for  which  purpose  any  peace  or  parish  officer  author: 
by  such  warrant,  shall  have  power,  at  any  time  within 
months  after  conviction,  to  enter  such  places  and  break  c 
doors,  if  not  opened  on  .demand  ;  and  if  any  person  convfi 
of  any  such  offence,  shall  again  offend  in  like  manner,  and 
conrjeted,  it  shall  be  lawful  for  the  commissioners  or  jusfci 
before  whom  such  offender  is  convicted  of  such  subsequent 
fence,  as  well  to  inflict  the  penalties  by  any  former  law  inflic 
as  also  to  commit  such  offender  to  the  house  of  correction,  t< 
kept  to  hard  labour  for  any  time  not  exceeding  three  moo 
s.9. 

And  it  shall  be  lawful  for  the  commissioner?  of  excise,  J 
justices  of  peace,  within  their  respective  jurisdictions,  or  a 
yne  of  such  justices,  upon  oath  of  any  offence  against  this  a 
or  any  other  law  for  regulating  the  retailing  of  distilled  spirfi 
ous  liquors,  tograut  their  warrant  to  any  of  the  peace  otjcc 
or  other  parish  officers  where  such  offence  is  sworn  to  be  ca 
mi t ted,  to  enter  and  search  the  house,  and  other  places  wk 
inch  offences  are  sworn  to  b*  committed,  or  in  the  occnj 
iion  of  the  person  sworn  to  be  guilty  thereof;  and  the  pen 
Authorized  by  such  warrant,  shall  enter  such  houses  and  od 
places,  and  break  open  the  doors,  in  case  they  be  not  open 
oh  demand,  ami  seize  allsi'fh  distilled  spirituous  liquors  as  tfe 
find,  and  detain  the  same  until  the  matter  of  the  said  offSn 
is  determined  ;  and  in  case  the  offender  be  convicted,  the 
quors  so  found  liiall  be  forthwith  staved  and  destroyed;  and 
audi  person  be  not  con  vie  tod,  the  same  shall  be  restored*  f»  1 


*  That  i»,  not  below  5  U 


>*«*Mr  lUqwoMi  with  the  itatementufthofccti  upon  which 
■w-ipoodad  aey  muK  Be  Mtfath. 

^Wpi  (Be  it  remembered^  that  on  the  5th  day  elf 
Iflt  1  Jour,  in  the  33d  year  of  the  reign  of  bur 
i  kri  George  the  Third,   now  king  of  the   untied 

>  «/  Gnat    Britain    and  Ireland,   at •   in 

i  mnlf  jfSL  I  I,  one  o/  fc*t  majesty*  collector* 
hin  kis  proper  person,  came  before  u*  F  J,  and 
to,  toot/  the  justice*  of  our  said  lord  the  king, 
t*  bxji  the  peace  of  our  taid  lord  the  king  in  and 
nictuntjfy  and  also  to  hear  and  determine  divers  fe- 
ttpsius,  and  other  misdemeanors  done  and  commit. 
t  uH  counti)  ;  and  at  sell  for  oar  said  Lord  the 
ir  himself  in  this  behalf,  tlten  and  there  gave  us  thn 
wto  understand  and  be  informed,  that  one  0  O,  of 

mike day  of 'in  the —gear  of 

flour  taid  lord  the  noa  king,  at ■  in  the  taid 

—  did  tell  divers  quantities  of  brandy,  rum,  anil 
Bed  spirituous  liquors  by  retail,  without  first  taking 
x,  in  the  manner  prescribed  by  the  statute  in  that 
mane  and  provided,  and  contrary  to  the  form  of  the 
fc,  ahereby  and  by  fores  of  which  raid  slatutp 
)  0  hath  for  hi*  said  offence  forfeited  the  sum 
t  moiety  thereof  to  our  said  lord  the  king,  and 
loicty  to  the  said  I  I.  And  the  said  I  I.  prays 
)/  us  tie  said  justice*  in  Uie  premises;  and  that 
0  may  be  convicted  of  the  taid  offence,  accord, 
tatute  in  that  case  made  and  provided.  And  the 
Itraard*,  that  it  to  say,  on  the  6th  day  of  Jane,  in 
'jww  of  (he  reign  of  our  said  lord  the  now   king? 


70  ALE-HOUSES. 

act)  or  by  action  in  any  court  of  record  at  Westminster; 
one  moiety  shall  be  to  his  majesty,  and  the  other  to  him 
shall  inform  or  sue,  s.  29. 

said  12/fc  day  of  June,  in  the  thirty-third  year  of  the  reig 

cur  said  sovereign  lord  the  king  that  now  is,  at  —         i 

county  0/ Monmouth  aforesaid,  he  the  said  O  O  being  duly 

snoned  as  aforesaid  in  this  behalf  before  us  the  justices  of  on 

appeareth  and  is  present,  in  order  to  make  his  defence  ag 

the  said  charge  contained  in  the  said  information  ;  and  k 

heard  the  same,  he  the  said  O  O  is  asked  by  us  the  saidju 

if  he  can  say  any  thing  for  himself  why  he  the  said  OOn 

not  be  convicted  of  the  premises  above  charged  upon  hi 

manner  aforesaid :  and  thereupon  he  says  that  he  is  not  4 

of  the  said  offence — whereupon  we  the  said  justices,  at  the 

time  and  place,  that  is  to  say,  on  the  said  12th  day  of  Jul 

the  year  aforesaid,  at  ■   aforesaid,  within  the  said  com 

Monmouth,  do  proceed  to   examine  into  the  truth  of  the 

complaint  contained  in  tJie  said  information  in  the  present 

hearing  as  well  of  the1  said  1 1,  as  of  the  said  OO;  and  t 

upon  on  the  same  day  and  year  last  mentioned,  at  -   ■*  ■  <  a 

said  in  the  county  aforesaid,  W  W,  a  credible  witness  it 

behalf,  comes  in  his  proper  person  before  us  the  said  jus 

.  to  prove  the  said  charge  contained  in  the  said  inform 

against' the  said  0  0,  and  is  nowhere  by  us  the  saidju 

sworn,  and  does  before  us  the  said  justices  take  his  cort 

oath  upon  the  holy  gospel  of  God  to  speak  the  truth,  the  1 

truth,  and  nothing  but  the  truth,  of  and  concerning  the  m 

contained  in  the   said  information,  we  having  adminisi 

and  having  sufficient  power  and  competent  authority  to  • 

nister  such  oath  to  him  in  that  behalf.     And  the  said  W  V 

ing  so  sworn,  does  on  his  said  oath  say  and  depose,  in  th 

sence  and  hearing  of  the*  said  O  O  that  [here  set  forth  tl 

deuce,  as  it  happens  to   be]  and  the  said  0  0  does  noi 

duce  any  evidence  to  contradict  the  proof  aforesaid;  whe 

it  manifestly  appears  to  us  the  said  justices,  that  the  said  i 

guilty  of  the  premises  charged  upon  him  by  the  said  inform 

It  is  therefore  considered  and  adjudged  by  us  the  said  justice 

the  said  O  O  be  convicted,  and  he  is  accordingly  convicted, 

offence  charged  up  on  him  by  the  said  information:  and  wedi 

by  adjudge  ^that  the  said  00  for  the  said  offence  huthforfci 

sum  o/501.  of  lawful  money  of  Great  Britain  ;  but  we 

tigate  the  same  to  the  sum  of  51.  and  do  adjudge  and 

that  the  said  O  O  do  pay  the  said  sum  of  51.  to  be  distr 

as  the  taw  directs.     In  Witness  whereof  we  the  said  justi 

this  present  record  of  conviction  have  sot  our  hands  and 

at  ■    ■■   —  aforesaid,  in  the  said  county  of  —  the  — — 

of in  the •  year  of  the  reign  of  our   said  lord  the 

**nd  in  the  year  of  our  Lord  God  ■» ■  ■  ■     •■ 
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.     -  Bat  thf  acts  are  not  to  extend  to  any  physicians,apotherarics,  Apothecaries 
*      ttgfouorchyousts,  as  to  any    spirituous  liquors   which  they  exculPlcJ« 
mj  use  in  the  making  up  of  medicines  for  sick*  lame,  or  distem- 
pered perrons  only.  9  Geo.  2.  c.  23.  *.12;andl6G<?o.2.  c.8.5.12. 
Jadimarrkduoman  offending  maybe  convicted:  for  in  the  rase 
ol  felon;  against  Crofts,  on  a  conviction  on  9  Geo.2.c.  23,  for 
«flagpa,it  appeared, that  the  defendant  was  a  feme  covert;  and  it 
mfcKfere objected,  that  as  she  could  make  no  contract,  it  must 
katatobeher  husband's  sale ;  or  if  she  could  be  convicted 
oYnjkt  to  have  been  joined  for  conformity.     On  the  other 
■fc,  id npport  of  the  conviction,  it  was  insisted  that  where 
Aeofbf  js  of  such  a  nature  as  can  be  committed  by  her  alone 
4taurbe  indicted  without  her  husband  ;   which  being  a  pro- 
ojrfi|  grounded  merely  on  the  breach  of  the  law    he  shall 
■tlejidaded  unless  privy.     Tub  Court    held   the  con* 
Htiflingit;  for  this  is  not  like  the  cases  that  found  only  in 
teajes.    The  wife  may   be  convicted  alone  for   recusancy  ; 
■i  though  she  cannot  have  the  benefit  of  the  contract,  yet 
Aeai  well  as  a  sen-ant  may  do  the  act  of  vending.      Besides, 
iojevoild  be  a  plain  way  to  evade  the  act,  if  feme-coverts 
MU  sot  be  convicted.    St  range's  Rep.  1 1 20,  1 1 2 1  • 

[  YL  Hoc  alehouses  may  be  suppressed:  and  herein  of  the 
forfeiture  of  the  recognizance. 

By  5  k  6  Ed.  6.  c.  25,  the  justices  of  peace  within  every 
iktj  dry,  borough,  town  corporate,  franchise,  or  liberty  within 
tail  rearm,  or  two  of  them  at  least,  (I  Qu.)  shall  have  full  power 
Sti  authority  within  every  shire,  to  remove,  discharge,  and 
jxt  away  common   alehouses  and  tippling-houses.  s.  1. 

Bat  there  is  a  difference  between  suppressing  an  unlicensed  ale- 
faw*  and  one  that  is  licenced. — For  where  an  alehouse  is  li« 
tttsed,  the  justices  to  suppress  it  must  either  proceed  upon  the 
Rrognrunce,  for  the  condition  broken,  by  indictment  (IX.)  but 
then  there  must  be  such  disorders  committed  therein  as  render  it 
•  nisaiicc.  1  Sail; eld  Kb. 

For  the  sessions  cannot  suppress  an  alehouse  licensed  by  two 
jvtices  except  it  becomes  a  disorderly  house.  1  Sulk  eld  470. 
IS«fte«27. 

Consequently  the  having  another  trade,  as  being  a  bailiff 
or  the  Eke,  can  be  no  cause  in  such  case.     1  Salkeld  45. 

Bat  where  an  alehouse  is  suppressed  by  indictment  as  a  com. 
Mi  nuisance,  it  is  as  to  the  person,  not  the  house;  for  that 
My,  in  the  discretion  of  the  justices  be  licensed  to  a  better  man. 
Button's  IUp.lOO. 


(IX.)  An  indictment  for  keeping  a  disorderly  house. 

| Ho— oqtk.  f  The  jurors  of  our  lora\1ht  King,  upon  their  oath 
t    Aire.       \     present,  that  0  0;  late  of  the  parhk  of  —  in 
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And  it  seems  to  have  been   the  geaeca!  opinion  hi  the 
ttrucUon  of  this  act,tl»tan  alehouse-keeper  .suppressed  in  pi 
ance  of  it,  cannot  .be  afterwards  licensed  again  bat  in  open 
sions.     1  Hank.  Svo.  edit.  464. 

Bat  where  an  alehouse  is  unlicensed,  the  justices  may  sop] 
it  at  discretion,  and  on  the  denial  of  a  licence,  no  appeal  lies 
their  judgment :  for  the  statute,  which  gives  the  justices  pi 
to  suppress  where  they  think  convenient,  wouldsiguify  noil 
if  it  did  not  extend  to -such  cases;  because  it  cannot  eoctec 
alehouses  that  are  licensed,  inasmuch  as  they  are  not  punis) 
without  a  breach  of  the  recognisance ;  and  as  to  those  tha 
unlicensed,  if  they  be  suppressed  by  conviction  of  the- on 
the  want  of  a  licence  can  only  come  in  question,  and  not 
reason  and  cause  why  it  was  denied.  Salkeld  46. 
•Process  on  the  By  6  k  6  Ed.  6.  c.  25.  s.  3,  The  justices  shall  havepow 
rtcognixance.  their  quarter  sessions,  by  presentment,  information,  or  <M 
wise  by  their  discretion,  to  inquire  of  all  such  persons  as  sha 
admitted  and  allowed  to  keep  any  alehouse  or  tippling.be 
and  that  be  so  bound  by  recognizance,  if  they  have  done 
act  whereby  they  have  forfeited  the  same  recognizance;  and 
shall  upon  such  presentment  or  information  award  pre 
against  every  such  person  so  presented  or  complained  upon 
fore  them,  to  shew  why  he  should  not  forfeit  his  recogniza 
and  shall  have  power  to  hear  and  determine  the  same,  b; 
such  ways  as  by  their  discretion  shall  be  thought  good. 
On  complaint        And. by  26  Geo.  2.  c. 31,     any  justice,  .on  complaint  oi 

•f  breach  of  re-  , 

the  county  of  —  ,  labourer,  on   tJie day  of w 

year  of  the  reign  of  our  sovereign  lord  -George  tlie  Th 
now  king  of  the  united  kingdom  of  Great  Britain  and 
land,  and  on  divers  other  duys  and  times,  between 
day  and  the  day  of  the  taking  of  this  inquisition,  xoith  f 
and  arms,  at  the  parish  aforesaid,  in  the  county  afore* 
did  keep  and  maintain,  and  yet  doth  keep  and  Maintain 
certain  common,  ill-governed)  and  disorderly  house  ;  and  it 
said  house,  for  his  own  lucre  and  gain,  certain  persons,  as  : 
men  as  uomen,  of  evil  name  and  fame,  and  of  dishonest  com 
sation,  do  frequent  and  come  together,  then,  and  on  the  < 
other  days  and  times,  there  unlawfully  and  uilfully  did  a 
and  procure,  ami  the  said  men  and  women,  in  his  said  house 
unlauful  times,  as  ucll  in  the  night  as  in  the  day,  then,  and 
the  said  other  days  undtimes,  there  to  be  and  remain  drinh 
tippling,  whoring,  and  misbehaving  themselves,  unlawfully  \ 
uilfully  did  permit,  and  yet  doth  permit*  to  the  great  dam 
and  common  nuisance  of  all  the  liege  subjects  of  our  iaid  lord 
king  there  inhabiting,  residing,  and  pasting,  to  the  evil exa/* 
of  all  other  the  subjects  of  our  said  lord  the  king  in  the  tike  c 
offending,  and  also  againU  the  peace  of  our  said  lord  the  ki 
ids  crvun  and  dignify. 


ic  cu*Jg;*i  in  mtjconipituui ;  KuuuKucujurjr  *niui  una 
sou  complained  of  hath  done  any  act,  whereby  the  cor*, 
s  recognknnce  is  broken,  such  act  being  specified  in 
ain£f  the  court,  at  such  funeral  or  quarter  sessions, 
[e  such  person  guilty  of  tlw  brunch,  -which  shall  bo 
thereupon  the  justices  shall  order  the  recognisance  to 

I  into  the  exchequer ;  and  the  person  shall,  after  such 
n  be  disabled  to  sell  any  ale,  beer,  cider,  perry,  spi- 
(ors,  or  strung  waters  lur  three  years,  t.  7, 
justice  may,  at  the  request  of  the  prosecutor,  or  par. 
led  of,  or  either  of -his  sureties,  adjourn  the  hear- 
then  next  general  or  quarter  sessions,  where  tbesama 
ally  determined,  t.  8. 

son  disabled  by  conriction  to  sell  ale,,  beer,  cider,  or 

II  by  the  same  conviction  be  also  disabled  to  sell  spi~ 
uors  ;  and  every  licence  granted  from  the  time  of 
:tfion  shall  be  void ;  and  every  person  selling  ale,  beer, 
ry,  or  spirituous  liquors,  during  such  disability, 
bject  to  the  penalties  for  selling  without  .licence  ; 
1  prosecutions  a  certificate  from  the  clerk  of  (be 
my -suofa  conviction  shall  be  evidence,' which  certi- 
i  clerk  shall  grant  without  fee.  j.  11. 
conviction  for  selling  ale,  beer,  or  other  liquors, 
<g  disabled  to  sell,  shall  be  certified  by  the  justic* 
t  general  or  quarter  sessions,  to  be  tiled  amongst 
k.  t.  3. 

TIL  Sitting  of  ale  in  fain. 

9  Ed.  fl.  c.  4«.  t,  6,  and  3  Car.  I.  c.  4.  t.  6,  in 
at  and  place*  where  any  fair  shall  be  kept  for  t)m 
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son  from  selling  ale,  or  beer  in  booths  or  other  places,  at  tin 
time  and  place  of  holding  any  lawful  and  accustomed  fair,  n 
like  manner  as  they  were  before  authorized  to  do. 
•  But  nevertheless  such  persons  must  pay  the  duty  for  snd 
ale,  otherwise  they  will  be  liable  to  the  penalties  which  com* 
mon  brewers  are  for  not  making  entries,  according  to  the  lawi 
of  excise. 

For  it  is  enacted  by  stat.  12  Car.  2.  c.  4,  that  if  any  person  shal 
brew  and  sell  by  retail  any  small  quantities  of  beer  or  ale  in  an] 
fair,  who  is  not  otherwise  a  common  brewer  or  retailer  thereof 
and  shall,  before  such  selling  and  retailing  thereof,  pay  tb 
duty  due  for  the  same  to  the  commissioners  or  subcommissural 
ers  of  excise,  within  whose  limits  the  fair  shall  be  held,  or  fe 
their  officers ;  then  snch  person  so  brewing  or  retailing  tin 
same,  and  for  so  much  and  no  more,  nor  otherwise,  shall  be  da 
charged  from  all  penalties,  s.  32. 

VIIL  Tippling  and  drunkenness. 

So  odiou&  is  drunkenness  in  the  eye  of  the  law,  that  it  ha 
ever  been  held,  that  that  artificial  madness,  which  is  product! 
and  voluntarily  contracted  by  drunkenness  and  intoxication, 
and  which  depriving  men  of  their  reason,  puts  them  in  atenv 
porary  phrenzy,  is  an  aggravation  of  the  oflcuce  rather  than  ai 
excuse  for  any  criminal  misbehaviour.  4  Blackstonc's  Com.  25 
And  sir  Edward  Coke  says  a  drunkard,  who  is  voluntatis 
dcemon)  or  a  voluntary  madman,  hath  no  privilege  thereby 
but  what  hurt  or  ill  soever  he  doth,  his  drunkenness  doth  aggr* 
▼ate  it.  1  Inst,  247,  and  he  shall  be  punished  for  it,  as  mud 
as  if  he  had  been  sober.  1  Hawk.  c.  1.  s.  6. 

And  to  repress  this  vice,  the  following  legislative  provision 

have  been  made : 

Alehouse-  ^   ^  Joe.  1.  c.9.  s.  %  if  any  inn-keeper,   victualler,  cn 

keepers  permit-  alehouse-keeper  (or  the  keepers  of  taverns ,  and  such  as  do  sd 

ling  person*  to  icinc  in  their  houses^  and  do  also  keep  innsy  or  victualling  H 

7V°uVl  -Iing  their  hou*c*j    1  Car.  1.  c.   4.  s.  2)  shall   permit  any   persoi 
•hall  forte*      dwelling,  (or  not  duelling,  1  Car.  1.  c.  4.  s.  I.)  in   any  city. 

town  corporate,  market  town,  village,  or  hamlet,  where  sucl 
inn,  alehouse,  or  tippling  house  is,  to  remain  drinking  or  tip 
pling  in  the  said  inn  (other  than  such  as  shall  be  invited  lr 
any  traveller,  and  shall  accompany  him  only  during  his  aboA 
there,  and  other  than  labouring  and  handicraftsmen  hi  ritie 
and  towns  corporate,  and  market  towns  upon  the  usus 
vorkiug  days  for  one  hour  at  dinner  time,  to  take  the! 
diet  in  an  alehouse,  and  other  than  labourers  and  workmen 
which  for  the  following  of  their  work  by  the  day,  or  bj 
the  great  in  any  city,  town,  village,  or  hamlet,  in  any  inn,  ale* 
house  or  tippling  house,  shall  for  the  time  of  their  continuing 
in  work  there,  lodge  iu  any  inn  or  place  aforesaid,  aud  otlwC 
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uon  for  urgent  occasions  to  be  allowed  by  two  justices);  erery 
nca  inn- keeper,  victualler,  or  alehouse-keeper,  shall  forfeit 
1CK  to  the  poor ;  the  offence  being  -viewed  by  any  mayor, 
bailiff  or  justice  {or  proved  by  the  oath  of  one  zciiness  or  con- 
jenida  cf  the  person  offending,  21  Jac.  I.e.  7.  s.  1.). 

lad  if  any  ale  housekeeper  shall  be  convicted  under  1  Jac.  1. 
c.9.  *.  I.  for  suffering  any  person  inhabiting  in  any  city, 
teva,  Tillage,  or  hamlet,  icherc  such  inn%  alehouse  or  tippling 
Umethall  be j  to  continue  tippling  therein ,  such  alehouse- 
Lttpcr  to  convict ,  shall  also  for  three  years,  be  disabled  to 
ktep  cay  alehouse.  21  Jac.  1.  c.  7.  s.  4. 

And  the' said  offence  may  be  inquired  of  and  presented  before 
ike  justices  of  assise  in  their  circuits ',  justices  of  peace  in  their 
Jtmoiu,  andrbefore  mayors,  bailiffs,  or  other  head  officers,  in 
dtks  or  tozzns  corporate,  tcho  may  inquire  of  trespasses,  and 
in  every  court  leet.  4  Jac.  1 .  c.  5.  s.  5. 

All  constable,*,  churchwardens,  headboroughs,  tithingmen, 
de-con  ncr s,  and  sidesmen,  shall  in  tlieir  oaths,  incident  to  their 
q$cu,  be  charged  to  present  offences,  4  Jac  I.  c,  5.s,  7,  and 
$1  Jac.  1.  c.  7.  s.  5. 

The  penalties  to  be  levied  by  the  constables  or  churchwar. 
das,  by  distress ;  and  for  default  of  satisfaction  within  six  days, 
to  be  appraised  and  sold,  and  the  surplusage  to  be  delivered  to 
the  party :  and  for  want  of  sufficient  distress,  the  party  offending 
to  be  committed  to  the  common  gaol,  until  paid.  1  Jac.  I.e.  9. 
1.3. 

If  the  constables  or  churchwardens  do  not  levy  the  penalties, 
or  in  default  of  distress  neglect  to  certify  the  same  for  20  days 
to  the  mayor,  bailiff  or  justice,  within  whose  jurisdiction  the  of- 
fence is  committed,  they  shall  forfeit  *10s.  to  the  poor,  to  be  le- 
vied by  distress,  by  warrant  from  one  justice,  to  be  detained 
fcir  six  days ;  within  which  time  if  payment  be  not  made,  the 
goods  to  be  appraised  and  sold,  and  the  surplusage  delivered 
to  the  party;-  and  for  want  of  distress,  the  constables  or 
churchwardens  offending,  to  be  committed  to  the  common  gaol 
intil  the  penalty  be  paid:  for  all  which  penalties  levied  by  the 
constables  or  churchwardens,  they  shall  he  accountable  to  their 
Hcccasors,  aud  parishioners,  as  in  other  church  reckonings. 
And  for  all  forfeitures,  for  any  neglect  of  the  constables  or 
churchwardens,  those  shall  be  accountable  who  levy  or  receive 
ttenme.    j.  4. 

The  correction  of  such  as  offend  within  the  universities  shall 
vtly  the  principal  officers  of  the  same  universities  to  whom  the 
administration  of  justice  doth  belong,     s.  G. 

And  by  4  Jac.  I.e.  5,  if  any  person  shall  remain  drinking  or  Pcrsons  re* 
tippling  in  any  such  inn,  alehouse,  or  tippling  house,  the  same    ,m  ,,,'7;i!c- 
houg  viewed  by  any  mayor,  head  otUecr,  or  justice  of  peace  (or  uou^-s. 
/roved  by  the  oath  of  one  zciiness,  or  cojifession  of  the  person 
tffcwUng)  21  Jac.  1.  c.  7.  s.  l.)suCuP*rS0D  (lf  presented,  indict- 
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he  neglect  to  pay  the  forfeiture*  the  same  snail  Be  le 
warrant  of  distress  (X 11.)  from  the  court,  judge,  or 
before  whom  the  conviction  shall  be,and  if  not  able  to  pay  ( 


such  proceedings  may  thereupon  he  had  as  the  statutes 
behalf  made  do  direct  and  require.  Given  under  my  he 
seat  the  ■  day  4>f  '  ■  ■  ■  ■  in  the  year  ■ 

(XIL)  The  form  of  such  warrant* 

Monmouthshire.   I  To  the  constable  of        ■  «» 

Whereas  O  O,  of  ■  in  the  said  county  of  — 

bourery  was,  on  the  —  day  of duly  convicted  be 

J  P,  one  of  his  majesty' s  justices  of  the  peace  in  and 
said  county,  for  that  hC  the  said  O  O.  on  the  — — — 

■■  tit  the  year  ■  at  the  parish  of in  t 

county,  was  drunk  contrary  to  the  statutes  in  such  cos 
and  provided,  whereby  he  hath  forfeited  the  sum  of  5.s 
use  of  the  poor  of  the  said  parish  of  -—  —  and  where 
said  justice  did  issue  my  warrant  on  the  —~—  day  of 
to  the  churchwardens  of  the  parish  of  ■  ■  afore* 

demand  and  receive  of  and  from  the  said  O  O,  the  said 
bs.  at  id  whereas  it  doth  appear  to  me,  as  well  on  the 
C  W,  one  of  fhe  churchwardens  of  the  said  parish  of  — 
otherwise,  that  they  the  said  churchwardens  did,  on  the 

day  of demand  the  said  sum  of  5s.  of  and  from  . 

O  O ;  but  that  he  tlie  said  O  0  refused  to  pay  the  . 
aforesaid,  and  that  the  same  is  still  unpaid  :  These  arc 
J  ore  to  command  you  forthwith  to- levy  the  said  sum  oj 
distraining  the  goods  of  him  the  said  O  O  ;  and  if  zcii 
space  of  six  days  next  after  such  distress  by  you  taken,  ■ 
sum,  together  with  reasonable  charges  for  taking  and  , 
the  said  distress,  shall  not  be  paid,  that  then  you  do  i 
said  goods  so  by  you  distrained  as  aforesaid,  and  out 
money  arising  by  such  sale,  that  you  do  pay  the  said  sut 

to  the  churchwardens  of  the  said  parish  of for 

of  the  poor  of  the  said  parish,  rendering  to  him  the  so 
the  overplus  upon  demand,  the  necessary  charges  of 
keeping,  and  selling  the  said  distress,  being  first  dt 
And  if  the  said  0  0  be  not  able  to  pay  the  said  sum  of 
sufficient  distress  cannot  be  found  whereby  the  said  si 
be  levied,  that  you  certify  the  same  to  me,  together  i 
return  of  this  warrant.  Given  under  my  hand  and  » 
■  day  of  • 

(XIII.)The  constable's  return  on  the  back  of  the  above  ¥ 

Monmouthshire,!  C  C,  constable  of  in  the  said 

U>  wit.        \     of'     ■       maketh  oath  and  saith, 


\ 
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*A  offender,  shall  be  committed  to  the  stocks,  (XIV.)  there  to  - 
rasain  Air  the  space  of  «r  hours* .?.  2. 

And  if  ao  j  constable  or  other  officer  do  neglect  the  correction 
of  the  offender,  or  the  levying  of  the  penalties,  he  shall  forfeit 
10s.  to  the  poor,  to  be  levied  by  any  other  person,  having  war- 
rut  from  any  mayor,  bailiff,  head  officer,  justices  of  the  peace, 
or  tout  where  such  conviction  shall  be,  and  to  be  paid  to,  the 
cknefew aniens  who  are  to  account  for  the  same.     5.  3. 

Aoj  person  once  convicted  of  drunkenness,  being  again  con-  Second  offence. 
nckeL,  shall  be   bound  with  two  sureties  to  the  king,  in  one  re* 
opamceof  10/.  to  be  of  good  behaviour,  s.  6. 

Ail  offences  in  this  act,  and  1  Jac.  1.  c.  0,  may  be  inquir- 
ed of,  and  presented  before  the  justices  of  assize  in  their  cir- 
cuits, justices  of  peace  in  their  sessions,  and   before  majors, 


hath  made  diligent  search  for,  but  doth 
not  know  of,  nor  can  find,  am/  goods  of 
the  zzithin  named  O  O,  xchcrvon  the  xcith- 
in  mentioned  sum  of  Jive  shillings  may  be 
Uzicdy  as  is  zzithin  commanded. 
Svora  before  me 

tkf  within  na- 

ned  jastice  this 

■■    ■     day  of 
J.  P. 

(XIV.)  The  commitment  to  the  stock*. 
Monmouthshire.  1  To  the  constable  of 


lire,  i  ''. 


Whereas  O  O,  of  — —  in  the  said  county  of la. 

Inrcr,  teas  on  the . — day  of duly  convicted  More  me 

JP,  one  of  his  majesty's  justices  of  the  peace,  in  and  for  the 

•rf county,  for  that  ht  the  said  O  O,  on  the day  of  ■  ■ 

■  fc  year  at  the  parish  of in  the  said  county, 

9n  drunk,  contrary  to  the  statutes  in  (hat  case  made,  ichcrcby 
*  hath  forfeited  the  sum  of  5s.;  and  zchercas  it  appears  to  me, 
tdtke  said  O  O  is  not  able  to  pay  the  said  sum  ofbs  :  These 
wt  therefore  to  require  you  in  his  majesty's  name  to  .set  him  the 
•id  0  0  in  the  stocks,  there  to  remain  for  the  space  of  six 
Wi.    Given  under  my  hand  and  seal  the day  of    ■ 

Tke  preceding  forms  of  proceedings    may  be  adopted  in  the 
■Gfieryof  the  penalty  for  su  lie  ring  tippling,  stating  the  offence' 
tobr, 

Thet  0  O,  of.  &q.  victualler,  did  upon  the  — —  day  nf 

—- ■-  permit  and  suffer   F  I,  and  \   I,  both  of  « '-  to 

l*«i in  and  continue  drinking  and  tippling  in  the  alehouse  kept 

fjaw  the  suid  O  ()•  in  the  parish  of in  the  said  to\n 

ftmm    -  in  the  ujunty  of  ...  »  .—  contrary  to  the  statute*  &t. 
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balfifli,    or  other  bend  officers  in    cities    and    townr 
porate,    who  may  inquire  of  trespasses,   and  in  every  < 
leeL     s.  5. 

All  constables,  chnrch-wardeiify  beadbororughs,  tithing] 

aTe-conners,  and  sidesmen,    shall  in  their  oaths,   modem 

their  offices,  be  charged  to  present  offence*  contrary  to 

statute, (or,  1  Joe.  I.e.  fe) 4  Joe.  Uc&.;.7,  and  21  Jm 

c.  7.  s.  5. 

One  justice  Also  by  £1  Joe.  1.  c.  7,  any  justice  In  any  eonoty,  and  any 

■■Jf onTict  of  tice  or  other  head  oAcer  in  any  city  or  town  corporate,  i 

4runkeuqcM.    UpQn  ^  own  yiew,  confession  of  the  party,  or  proof,  of 

witness  on  oath,*  coot  iiice  any  person  of  drunkenness,  wha 

such  person  shall  forfeit  5s.  and  for  the  second  offence  he  i 

become  bound  to   good  behaviour,  as  if  convicted  in  open 

sions.  i.  3. 

.AMiousckeep-     And  if  any  alehouse-keeper  shall  be  convict  for  any  off 

en  tippling  or  against  any  of  the  branches  of  either  1  Jac  1.  c.  9.  or  4  J  at 

getting    un  .   c  ^  |ie  ^ajj  ^Qr    the  SpaCe  0f  ihree  years  after  conviction 

.     disabled  to  keep  any  such  alehouse,  s.  4. 

of  LSesTc0"      Also  after  e011**8*™  *•  «*h  of  ^e  party  offending  shal 
not  preclude     sufficient  proof  against  any  other  offending  at  the  same  n' 

their  giving        S.  1.  3* 

evidence  But  the  act  4  Joe.  1.  c  5,  concerning  drunkenness,  is  not'  to 

Sender*         strain  the  ecclesiastical  jurisdiction  ;  but  an  offender  against  i 
act  once  punished  byany^the  ways  before  mentioned,  shall 
be  punished  again  by  any  other  ways  or  means.  4  Jac.  1.  c 
i.  8.  9. 

Penalty  <m  ale.       IX.  jfk  home -keepers  suffering  gaming  by  servants. 

fcouse-Leepers 

permitting  ser-  By  30  Geo.  2.  c.  $4,  if  any  person  licensed  t6  sell  any  soii 
»am»  to  game,  liquors,  shall  knowingly  suffer  any  gaming  with  cardsy  A 
draughts,  shitjjlc-boards,  Mississippi,  or  billiard  tables,  skiiti 
nine-pins ,  or  with  any  other  implement  of  gaming  in  his  hoa 
outhouse,  grounds,  or  apartments,  thereunto  belonging,  by  I 
journeymen,  labourers,  servants,  or  appren t ices r and  be  convi 
ed  on  confession,  or  on  the  oath  of  one  witness,  before  any  jusl 
of  the  peace  for  the  county  or  place  wherein  the  offenceis  comfl 
ted  within  six  days  after  such  offence,  he  shall  for  every  such  fi 
offence 'forfeit  405.  ;  and  for  every  like  offence  which  he  shall 
alter  wards  convicted  of,  he  shall  forfeit  10/.  all  which-  sv 
so  forfeited  shall  be  levied  by  distress  and  sale  of  the  offends 
goods,  by  warrant  from  the  justice  before  whom  convict! 
which  warrant  every  s.'ch  justice  is  to  grant  :  and  three  fowti 
of  all  sums  so  forfeited  shall  be  paid  to  the  churchwardens 
the  parish  in  which  the  ofience  is  committed,  for  the  use  of  J 
poor;  and  the  other  fourth  part  to  the  person  on  whose inft 
mation  the  party  offending  is  convicted.  *•.  14. 
renalt  t  OH  A  nd  if  a  My  journeyman,  apprcnticc,or  servaut^shall  gpmilAU 

.... 
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onse,  ground,  or  apartments  thereto  belonging,  wharc- 
uoas  liquors  are  sold,  and  complaint  be  made  on  oath 
stice,  such  justice  shall  issue  his  warrant  to  some  con* 
igman,  hcadborousjh,  or  other  peace  officer  of  the 
?in  the  offence  is  charged,  or  where  the  offender 
pprehend  and  carry  such  offender  before  some  jus. 
>r  the  county  where  the  offence  is  committed,  or  tho 
ides ;  and  if  the  person  apprehended  be  convicted 
of  one  witness,  or  on  confession,  he  shall  forfeit 
g  20*.  nor  less  than  bs.  as  the  justice  shall  think  fit, 
le  shall  be  convicted  ;  one  fourth  to  the  informer, 
r  three  fourths  to  the  overseers  of  the  poor,  for  the 
K>r  of  the  parish  wherein  the  offence  is  committed  : 
rty  convicted  shall  not  forthwith  pay  the  sum  so  for- 

justice  shall  by  warrant  commit  such  offender 
of  correction  or  some  other  prison  of  the  county,  to 
ard  labour  for  not  exceeding  one  mouth,  or  until  he 
icy  forfeited,  s.  10. 

cc,  upon  complaint  made  to  him,  upon  oath,  of  any  One  justice 
ast  this  act,  shall  issue  his  warrant  for  bringing  be*  ™v  determine 
some  other  justice,  the  person  charged  with  such0  v,lcc?* 
id  the  justice  before  whom  such  person  shall  be 
to  hear  such  complaint,  and  proceed  to  judgment 
en  ;  and  if  it  appear  by  the  oath  of  any  person  to  tho 
o(*such  justicc,that  ant/  person  within  the  jurisdiction 
ice  can  give  evidence  fo  behalf  of  the  prosecutor,  or 
n  accused,  and  who  will  not  voluntarily  appear  to 
*,  snch  justice  is  to  issue  his  summons,  to  convene 
person  before  him  to  be  examined  upon  oath  con- 
premises,  and  it'  any  person  so  summoned  neglect  to 
loo  just  excuse  be  offered,  then  (after  proof  by  oath 
naons  having  been  duly  served)  such  justice  is  to 
riant  to  bring  such  witness  before  him,  and  on  tho 
of  snch  witness  such  justice  is  to  examine  upon  oath 
a,  and  if  such  witness  refuse  to  be  examined  on  oath, 
ring  any  just  cause  for  such  refusal,  such  justice  may 
tj  person  so  refusing   to   the  public  prison  of  the 

not  exceeding  three  months :  and  if  such  justice 
rideace  of  such  witness  material,  such  justice  may 
sach  witness,  unless  a  feme-covert  or  one  under  the 
y-one  years,  by  recognizance, in  a  reasonable  penalty, 
lad  give  evidence  at  the  next  general  or  quarter  ses- 
v  and  terminer,  s.  1(3. 

titaat  of  the  place  in  which  the  offence  is  committed  Witness. 
■eu  notwithstanding,  .t.  18. 

iWore  whom  any  person  shall  be  convicted,  as  pre-  Conviction. 
tbacL  shall  cause  such  conviction  to  be  drawn  in  tho 
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T        .  "1    BE  it  remembered,  that  on  this dzy  of- 

l  J   {•like  — — —  year  of  his  majesty's  reign,  A   1 

convicted  before one  of  his  majesty*  s  justices  ofthepeae 

the  said  county  of  — —  [or,  for  the     -         —  Riding  o 

vision  of  the  said  county  of ,  or,  for  the  city,  liberty 

toun  of  '  as  the  case  shall  be}  for      ■ 

■  the  said  ■  do  adjudge  him  to  pay  and 

feitfor  the  same,  the  sum  of  ———  Given  nudcr 

day  and  year  aforesaid.' 

And  die  said  justice  shall  cause- the  same  to  be  written  i 
parchment,  and  transmitted  to  the  next  general  quarter  sesi 
of  the  peace,  to  be  filed  amongst  the  records  ;  and  if  any  pc 
convicted  appeal  from  the  judgment  of  the  justice  to  the  g 
ra!  or  quarter-sessions,  the  justices  in  sessions  are,  upon  re 
tug  the  conviction,  to  proceed  to  the  hearing  of  the  ap 
8.  19. 

No  -certiorari  shall  be   granted   to  remove  any  indictn 
conviction,    or   other  proceedings,   in    pursuance  of  this 
s.  20. 
.Appeal.  If  all}f  Pcrson  convicted  of  any  offences   punishable  bj 

act,  shall  think  himself  aggrieved  by  the  judgment  of  theju 
before  whom  he  is  convicted,  such  person  may  appeal  to 
next  general  or  quartcr-sessioiis :  and  the  execution  of  the  j 
nient  shall  be  suspended,  the  person  convicted  entering  ii 
recognizance  at  the  time  of  conviction,  with  two  surctie 
double  the  sum  which  he  has  been  adjudged  to  forfeit,  l 
condition  io  prosecute  such  appeal  with  etiect,  and  to  be  fi 
coming  to  abide  the  judgment  and  determination  of  the  jus 
in  sessions  :  which  recognizance  the  justice  before  whom 
comictioii  shall  be,  is  to  take,  and  the  justices  in  sessions  a 
nally  to  determine  the  appeal,  and  to  award  such  costs  as  to 
»hal!  appear  jn^r,  to  be  paid  by  eif  lie  party  ;  and  if  upon  the  1 
ingot"  the  appeal  the  judgment  of  the  justice  be  affirmed,  sncl 
pcllaiit  shall  immediately  pay  the  sum  adjudged,  with  such cof 
the  justices  in  sessions  shall  award  ;or,  in  default  of  making 
payments, shall  suiter  the  pains  and  penalties  by  this  act  intt 
upon  persons  who  neglect  to  pay  the  forleitures.  ,v.  21. 

No  person  by  this  act  punished  shall  for  the  same  ofl 
be  punished  under  any  other  law.  s.  22. 

Ar.  Quartering  of  Soldiers. 

By  3  Car.  I.e.    1.  (the  petition  of  right)  the  people 
not  be  burthened  to  sutler  soldiers  and  mariners  to  sojour 
their  houses  against  their    will>. 

And  by  31  Cur.  2.  c.  1,  no  officer,  military  or  cjtiI,  nor 
nther  person,   shuil   presume  to  quai  ter  any  soldier  upon 
subject  or  inhabitant  of  this  realm   without   his  consent; 
it  iluii  be  iawail  for  every  such  subject  and  inhabitant  to  r 
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tno-r>;ra  any  viMkt,  notwithstanding  any  commander  billet 

Lnt  tL'  effect  of  these  a:ts,  so  far  as  they  respect  the  keepers 
vfin*nlicerymitMeitn  alehouses,  and  like  place*,  are  nozv  $us+ 
ftm&dbj  the  annual  acts  for  punishing  mi:tiny  ami  desertion, 
x£u*kixjiiftbhi  contain  clauses  to  tin  following  effect : 
Den*<  'hi*  continuance  of  the  m  uti  n  y  act,   It  shall  be  lawful  SoI.bVrs  m-.  v  h* 

lor  tk:  stables,  lythiugmen,   head  boroughs,  and  other  chief  !lu"r,erod  m 

«£ftn«fld  mantra  <es  of  cities,    towns,  and  villages,  ami  other  ,m"s  Hud  aIe" 
_,_      .,.-,,      .        ,    ,.;  .    '         l    o  i  i  ■     ai    •       i       »»"*«■•«#  but  not 

P*«»  wi'atn  hrurlund)  Wale*,  and  ilerzack,  and  in  their  do-  j„  private 

tali  or absence,  for  one  justice  near  the  plan*,  to  quarter  and  1iuuhc». 

Ucftfo  officers  and  soldiers  in  his  majesty's  service,  in  inn*, 

forgettable* ,  alehouse*,  victuallin^-howe*,  and  the  houses  of 

*&n  &f  zinc  by  retail,   to  be  drank  in  their  homes   (except 

pwib  who  keep  taverns  only,  being  freemen  of  the   vintners 

owpnjr  aJmittid  In-fore  5  July  17j7,   or  who  bince  have  or 

k?<af(cr  shall  he  admitted  to  their  freedom  by  patrimony  orap- 

pwirwhip),    and  in  all  homes    of  persons  idling  bru;idt,/, 

*rtogz*teims.c'Jei\  or  unfhcslin*  by  retail  Jo  be  drank  in  their 

^•Miarcpt  i»»e  houses  of  distillers,  and  shop-keeper*,  whose 

IjnuGjfli  dealing  «r;a!l  be  more  in  other  j^oods  than  in  brandy 
■•sirwjf  wafer5 ,  so  as  Mich  distillers  and  shop-keepers  do  not 
fefer  tippiin^  in  their  houses,  and  in  no  other),  and  in  uo  pri- 


•*fcf;  .jjfh  on  nor  shall  have  his  remedy  at  law  against   such  au.^iiah.'r. 
^fc»irj.'  or  oilicer  U,r  thedmia^e  : 


W.  y-iili  r.jii'iii'.y  ofticcr.«hall  (being  convicted  before  two  of 
^■f\t;:iftices  of  the  peare,  by  oath  of  two  uifucbSi:;)  be  ipso 
l£-btt.ohi.Ti-(!  and  disabled   to  hold  any  liiiiitaiy  emph;\  meul  in 
£iiijp«:a.\  ;c;\i.c;   j.rovidcd  the  cuutictiou  be  aiiiiuicu  ai  ibo 


*T>f  ;..-.:-(  ?r.fl  r-uv  r.nn«tnbrr-!-  boiibl  be  parli::  ]-ii\  caufiuus  in  thtr  i-- 
*■£••:  J...e!»,  lu ',..-.  :  -lit  il.u  uu-mi  .*.i..^:.  »!j«  isct  l:-n-  (r.L-.iris  to  prevent: 
^•-f."  *  .  ,  :n>  c  '-I'm  j. -t  ■  r.i:;lc*l  «>n  the  butt  rcquiiiiii'ii  m":t  .i-rje  int  or  otlwrr 
^t..u._»;.jni'!<»;:"ci»»'  :  i«»r  it  i*  tli»M!n«y»it'»!.,'  (  onMnlm-  uis  the  act  requires 
•i  U  flr::  -tr  lt\\m .  ■  ,./  •  .';  r  tt.e  tjj-'f.nt:  n'ldiei'S  j*;\  nil  to  UC  qartevrd, 
*iW:*rr  -  4li«J   l'n   V  •u.kil'    !t'  taki:  Csptf-Jlul  C-lT**  thill  ibtt  lili'u't.j   be  (.'i|im!Iv 

Htt*!*ii  i..  ito  .•■■:::'>::  I-j  ib-*  I'^u'-b-ra  I"'  c  ipiHrttTc-i  ai.ii  the  housi-*  li<tble  r.> 
Mftfeei  '■*i.  H  r,'-..,  >.?w''tT  »l:at  lb-;  v \ tu.-illvr  mnv  not  be  bur  tinned  wiih 
PWt?  ^■.■■■-.rii-M  il.rii  ''  *  "•  '  »»b'-A  ,  •i,d  pur.i*:iii<uiy  that  the  nil  Iota  *>»; 
■fct»i,  |.:f  nifii  »;•..:   '..'c  ■••«  ^'ic:?;*  J-  p.Ci-ni    <:r  m  loipiinL,  Larrdh'a, 
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How  persons 
aggrieved  by 


next  quarter-sessions,  and  a  certificate  transi 
judge  advocate,  who  is  to  certify  the  same  to  t 
martial : 

Andin  case  any  person  shall  find  himself  aggriev. 
constable,  or  magistrate  (such  magistrate  not  h 
V/toWerVm   °^  peace),bas  quartered  in  his  house  a  greater  num 
to  be  relieved,    ^an  he  ought  to  bear  in  proportion  to  his  net 
shall  complain  thereof  to  a  justice  of  peace  of  th 
in  case  such  magistrate  be  a  justice  of  peace,  ther 
to  two  justices,  such  justices  shall  have  power 
person,  by  ordering  so  many  of  the  soldiers  to  be 
quartered  upon  such  other  person  as  they  shall  see 
Munity  Jet,  8. 24. 
No  justice  No  justice  of  peace  having  any  military  office 

being  •  military  jn  England,  shall  be  concerned  in  quartering  s 

officer,  to  auar-        •    °  .     /  ,        .■ 

tcrhUown       regiment,  troop,  or  company,   nnder  the  t  coin i 
troops*  justice*  *•  $5* 

Penalty  on  offi-      If  any  officer  shall  take,  or  knowingly  suffer  to 
eers  taking        money  of  any  person  for  excusing  the  quartering 
money  to  *x-    s0]diers,  he  shall  be  cashiered,  and  be  incapable 

lo\6itnTttmg  any  maitary  employment  s.  28. 

The  officers  and  soldiers  so  quartered  shall  be 
furnished  with  diet  and  small  beer,  paying  the  ra 
tioned*  s.  26.  % 

In  case  any  person,  on  whom  any  soldier  shall 
(except  on  a  march,  or  employed  in  recruiting,  ; 
recruits  for  seven  days)  shall  be  desirous  to  fun 
commission  officers  or  soldiers,  with  candles,  vint 
and  tcith  either  small  beer ,  or  cider ,  not  exceed  in 
each  man  a  day,  gratis,  and  allow  them  the  use  c 
utensils  for  dressing  and  eating  their  meat,  and 
such  his  desire  to  the  commanding  officer,  and  si 
same  accordingly  ;  then  the  non-commission  offict 
so  quartered  shall  provide  their  own  victuals ; 
to  whom  it  belongs  to  receive  the  pay  and  sui 
pay  the  sums  after  mentioned,  to  be  payable  foi 
beer,  to  the  non-commission  officers  and  sold 
s.  27. 
Men  and  hones  Where  horse  or  dragoons  shall  be  quartered, 
to  be  billeted  their  horses  shall  be  billeted  in  the  same  houses, 
of  necessity  ;  and  in  no  other  case  shall  there  h 
roan  billeted  where  there  shall  be  one  or  two  he 
than  two  men  where  there  shall  be  four  horses, 
shall  be  billeted  as  near  his  horse  as  possible,  s.  3 
Commanding  officers  may  exchange  any  men  o 
tcred  in  any  place,  with  another  man  or  home  q 
same  place,  tf  the  number  do  not  exceed  the  m 
on  -such  house ;  and  the  constables  aro  to  billet 
horses  exchanged  accordingly.    $•  30. 


Soldier*  to  he 
received,  and 
famished  with 
diet  and  small 
beer. 

What  may  be 
allowed  sol- 
diers in  the 
room  of  fur- 
nishing them 
with  diet. 


at  the  same 
house. 


Officers  may 
change  the 
quarters. 
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icers,  men,  and  horses,belonging  to  horse  or  dragoons,  Homi  and 
arteredin  inns,  and  other  houses,  in  which  officers  and  dragoons  may 
e  allowed  to  be  quartered,  and  they  shall  be  received  and  Quartered  m 
by   the  occupier  of  such  inns,  with  diet  and  small 
with  stables,  and  hay  and  straw  for  their  horses, 
•  the  same  the  rates  after  mentioned,  out  of  the  subsist, 
y  for  diet,  and  small  beer,  and  hay  and  straw  for  their 

31. 

my  horse  or  dragoons  shall  be  quartered  upon  the  Case  of  quar- 

occn  pier  of  any  house,  who  shall  have  no  stables ;  ^nn8  horse  or 

■  complaint  to  two  justices,  and  making  such  allow-  a|"  h^^e  Teep^ 

ieo  of  quartering  such  horse,  as  such  justices  shall  er  who  lias  uu 

onable,  snch  justices  may  order  the  men  and  their  stable*. 

be  removed,  and  quartered  upon  some  other  persons 

stables,  and  settle  a  proper  allowance,  to  be  made  by 

i  having  no  stables,  in  lieu  of  quartering  such  horse,  to 

oongst  the  persons  to  whom  such  men  and  horses  shall 

•d,  or  be  applied  in  furnishing  quarters  for  such  men 

&,  as  the  case  may  require,  and  the  justices  think  lit. 

officer  to  whom  it  belongs  to  receive  the  pay  or  sub*  Rtteg  t0  bc  aj- 
Mney,  shall  upon  each  receipt  give  public  notice  to  all  lowed  inn- 
eeping  inns,  or  other  places  where  officers  or  soldiers  keepers lot diet. 
ered,  and  shall  appoint  them  to  repair  to  their  quar. 
■ch  times  as  they  appoint,  for  the  payment  of  the  offi- 
(ridiers,  which  shall  be  within  four  days  after  receipt 
se;  and  the  said  inn-keepers  shall  then  acquaint  such 
sith  the  accounts  between  them,  and  the  officers  and 
[■altered  in  their  houses,  which  the  said  officers  are  to 
re  any  of  the  subsistence  be  distributed ;  provided  the 
exceed  not, 

per  day* 
commission  officer  of  horse,  under  .  '        , 

degree  of  a  captain,  for  diet  and  small  *    '*     * 

r.  -  ^        .  •  020 

Admission  officer  of  dragoons,  under 
degree  of  a  captain  -  -  •      0     1    0 

commission  officer  of  foot,  under  the 
prte  of  a  captain        •  -  0     1     0 

if  tach  officers  have  a  horse,  for  such 
ns,  hay  and  straw  •  •  .006 

EgaUhorsemanj  or  dragoon's  diet, 
aflbeer,  -  -  .-006 

d  hay  and  straw  for  his  horse  •  .    0    0     6 

fcot  soldier's  diet  and  small  beer  -        -004 

■sea!  annually  passes  for  tJic  increase  of  these  rates  to 
rt/iftmttag: 

V  ■en-commissioned  officer  and  private  soldier  who  shall 
tifed  with  diet  and  small  beer  by  the  persons  on  whom 
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rhry  nrr  quartered,  shall  pay  for  the  same  \0d.  per  day,  in  li 
manner  us  is  directed  by  (lie  mutiny  act  concerning  the  rates 
6d.  per  day  for  the  cavalry,  and  4d.  prr  day  for   the  infant! 
Annual  act  *  for  increasing  the  allowances  to  innkeeper*.     *. 

And  in  case  any  person  shall  furnish  them  with  candles,  vi* 
gar  and  salt,  and  zzith  either  small  beer  or  cider ',  not  erect 
ing  5  pints  for  each  man  a  day,  in  lieu  of  furnishing  diet  a 
small  beer  at  the  above  rates,  he  shall  receive  '2d,  a  day  from  ca 
man,  instead  of  furnishing  the  same  gratis.  Ibid.  s.  2. 

Also  the  sum  to  be  paid  for  horses  quartered  for  hay  U 
straw  shall  be  M)\d.  for  each  horse  instead  of  6d.  Ibid.  s.  3. 

And  all  non-commissioned  officers  and  soldiers,  shall  be  eni 
tied  to  receive  their  diet  and  small  beer  at  the  above  rates  jpht 
on  the  march,  us  aUo  on  the  day  of  their  arrival  at  the  place 
their  final  destination,  and  on  tioo  days  after,  unless  cither 
them  be  a  market  day  in  the  tozen  tchere  they  are  billeted, 
tcilhin  two  miles  thereof  ;  in  which  case  the  inuholder  may  d 
continue  the  supply  of  diet  and  small  beer,  and  may  furnish 
lieu  thereof  the  other  articles  at  the  rates  afores  id;  and  if  the  I 
giment  be  halted  at  any  intermediate  place  the  men  shall  bee 
titled  to  receive  their  diet  and  small  beer  for  such  time  only 
if  they  had  arrived  at  their  linal  domination.  Ibid.  s.  5. 

And  all  recruiting  partits,  and  the  recruits  raised,  shall,  wh 
on  the  march,  and  for  two  days  after  the  day  of  their  arriw 
at  any  recruiting  station,  be  entitled  to  the  same  benefits  as  troo 
upon  the  march  :  but  no  recrui',  enlisted  after  the  party  has  bo 
two  da\s  at  its  station,  tiiall  be  entitled  to  be  supplied  with  di 
and  small  beer  at  \i)d.  except  at  the  option  of  the  inuholdei 
^  and  if  such  recruiting  party  shall  remove  from  their  station, 

afterwards  return,  they  shall  not  be  again  entitled  to  diet 
Miiall  beer  for  two  days,  unless  they  have  been  away  above  % 
days.  Ibid,  s.  fi. 

And  if  any  officer  shall  not  give  notice  as  aforesaid,  •■« 
shall  not,  upon  produc.ng  Mich  account  stated,  pay  the  btxaf 
upon  complaint  and  oath  made  thereof  by  two  witnesses,  ■ 
me  next  quarter-session.*,  the  paymasters  of  the  forces  (upoi 
certificate  of  the  justices  of  the  sum  due,  and  the  persons  ti 
whom  owing)  are  to  satisfy  the  said  s>ums  out  of  the  arraP 
il'.io  to  the  said  officer.*,  upon  penally  that  such  paymaster 
j»:a!l  forfeit  their  places;  and  it  no  arrears  are  due,  then  th«| 
siuill  deduct  it  out  of  the  next  sub-vsroncj  money  of  the  it- 
giment,  and  such  officers  shall  be  ipso  facto  cashiered;  uM 
where  the  subsistence  money  due  to  any  officer  or  soldier  sal! 
not  be  paid,  or  such  officer  or  soldier  sha  1  neglect  to  |»* 
the  }>ainc,  so  that  quarters  are  not  paid  ;  and  where  any  hoflC 
foot,  or  drugoons,  shall  be  on  a  match,  so  that  no  subM  ' 
nice  can  be  remitted  them,  or  they  shall  neglect  to  pay  thesaW^ 
such  officer  shall,  before  his  departure  out  of  his  quarter* 
)j*ake  up  the  accounts  Awith  every    person  with   whom  ••* 
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shall  hire  quartered,  a:id  sign  a  cor  ti  urate  thereof, 
\l  ch.»  said  certificate  may  bs.  tra^is-iiltr  ?d  to  the  p.iyu 
vhy  is  to  nuke  piy.ncnt  thereof  uiidtrpain  as  is  be- 
lied lor  non-payinoat  of  quartern.     Annual  Muti.iy 

9 

J 

»!i  constables,  p:stty  constables,  hcadboroughs,    and  High  conjfaMi»§ 
u,  within  IfctlMiasUr,  and  plac*  aJjacent,  may  bil-  m  W«,^,n»,»»i« 
jL'jw  and  soldiers  of  the  foot  guards,  iu  such  houses  r",/t  y ,,'"a7 '  ° 
by  this  act  arc  limited,  except  the  city  of   London  ;  tiu-.-o. 
a  ly  order  shall   issue  for  quartering   ollioers  or  sol- 
hi-jit  constable  shall  deliver  out  precepts  to  the  ootty 
»  of  each   p  Irish,    and  snch    putty    constables    shal 
ich  officers  and  soldiers  iu  houses   subjected  thereLo. 

i?!(y  constables  shall  at  every  general  quarter-sessions  T])r  |K1|t 
alnatcr  deliver  to  the  justices  upon  oath,  lists  signed  suMaMiicrc  iu 
of  all  houses  subject  to  receive  soldiers,  together  with  d'-hver  to  the 
-r  quartered  iu  each;  and  such   lists  shall  remain  with  *nss,ims  h*1*  of 

-     ■  i     j.     n  •  .    .1  liiuvi  subject 

of  the  peace,  that  all  persous  may  inspect  the  same  lo  (|ll:irll.r  Sij, 
ee;  and   have  copies  of  such  lists,  upon  payini;  two.  ,i,.rN|  &c. 
etcry  otic  hundred  and  fifty  words,  and  if  neglect  be, 
anv  petty  countable  in  delivering  such  list,  or  if  he  de. 
false  or  defective  list,  he  shall  forfeit  5/.  to  the  use  of 

to  b.»  levied  by  distress  and  sate,  by  warrant  of  one 
;id  for  want  of  distress  the  justice  is  to  commit  him  to 
ion  goal  of  Hrjit minster )  for  int  exceeding  thive 
lories  than  one.  s.  40. 

is  majesty's  foot  guards  may  be  bellrted  all  over 
loin,  as  well  as  the  othjr  troops;  for,  by  the  mu- 
ail  the  army,  including  the  guards  as  well  as  r.tiL  r 
ro  to  be  quartered  h\  the  manner  there  znenti  wd, 
5  is  nothing  in  the  act,  which  confines  the  qua;uii.ig 
irds  to  the  city  or  liberties  of  Westminster,  or  am 
'titular  pl.ices.  But  the  meaning  of  rhe  act  i>,  that 
£  quartered  in    Westminster,    and  the  places  adjaei'iit, 

be  quartered  in  such  houses  only  as  by  the  act  is 
rat  if  they  are  quartered  elsewhere  the  billeting  is 
ording  to  the  maau er  prescribed  by  the  lit  cla.is*. 
'"Ucati,  7  Ter.  Hep.  7-2  '• 

ifficer,  civil  or  military,  snail  quarter  any  of  the  wives,  p^mliv  on 
meu  or  maid  servauts  of  any  officer  or  soidier,  iu  auy   1  *-irtenu^  the 
phut  the  consent  of  the  owners,   Vaj  party  o .'fending  XV|V|,»»  t'"u- 
erof  thcannv,  shall  upon  complaiiu  and  proof  mad.:  io  ...".V'    ],    r" 
audcriu  chief,  or  judge  advocate,  be  ipso  j ado  ca.«*Iu  ji-is. 
dif  a  cou^taMe  or  other  civil  officer,  he  shall  foriei:  to 
aggrifved  'ilh.  upon  complaint  and  proof  maJj  u  :,'ie  iVualtv  r»:i 
ce,  to  be  levied  by  distress  and  »ale.  s.  4S.  Lon.u:.!.-  i«.»t 

high  constable,  constable,  beadle,  or  other  oTicer  or  l"-4* '<-■«•'•».,  "!- 
all  ueg!cct  for  two  hours  to  quarter  such  oiiiccrs  or  s«>i-  '*"''**  *'i"  ll 
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diers,  when  required,  if  sufficient  notice  be  given  before  the 

rural  of  such  troops,  or  shall  receive,  demand,  or  agree  for  a 

money  or  reward  for  excusing  any  person  from  quartering  i 

Penalty  on  ale*  men  officer  or  soldier ;  or  if  any  person  liable  to  have  any  off 

housekeeper}   or  soldier  quartered  on  him,  shall  refuse  to  receive  or  vie! 

ceivc^Idiw*   8Uch  officer  or  *0,d"crJ  or  to  al,ow  the  tWng5  before  directed, 
shall  neglect  to  furnish  good  and  sufficient  hay  and  straw  for  t 

horse  so  quartered,  and  shall  be  convicted  before  any  such  just 
either  by  confession,  or  by  oath  of  one  witness,  he  shall  foi 
not  exceeding^/,  nor  less  than  40*.  to  be  levied  by  distress  > 
sale  of  goods,  by  warrant  of  such  Justice  directed   to  any  c 
stable  within  the  county  or  liberty,  or  to  any  of  the  overseer 
the  parish  where  the  offender  dwells,  the  (aid  sum  to  be  app 
first  in  making  satisfaction  to  any  soldier  for  the  expense  he  i 
have  been  put  to  in  not  being  quartered,  as  such  justices! 
direct,  and   the  remainder  shall  be  paid  to  the  overseers, 
the  use  of  the  poor.  t.  68. 
Justices  vast         And  any  justice,  by  warrant,  may  require  any  high  constal 
require  coiuta-  con  stable,  beadle,  or  other  officer,  to  give  an  account  in  writ 
bies  to  deliver  of  the  number  of  officers  and  soldiers  quartered  by  them,  and 
in  liits  of  sol-   ntmcs  0f  the  persons  upon  whom  quartered,  the  place  wh 
^ers  quarter-    ^^  house-keeper  dwells,  and  of  the  signs  belonging  toll 
houses.*  s.  69. 

In  an  action  of  trespass  against  two  justices  of  the  peace,  * 
had  issued  a  warrant  for  levying  the  penalty  upon  the  plan 
for  not  receiving  a  soldier  billeted  upon  him,  the  case  appeal 
upon  the  evidence  to  be  thus:  A  shop-keeper,  xcko  like* 
dealt  in  spirituous  liquors,  in  order  to  entitle  himself  to  a  lice\ 
for  selling  spirituous  liquors  by  retail,  hud  a  license  as  a  x 
tuallcr:  for  the  sake  oj  obtaining  this  hut  license  some  beer  t 
laid  in  by  him,  of  uhich  an  account  izas  taken  by  the  excise' 
Jictr,  as  is  done  of  the  stock  of  a  victualler ;  but  he  never  f 
&*y  of  this,  nor  acted  in  any  manner  as  a  victualler,  nor  sujf 
ed  spii'iluous  liquors  to  be  drank  in  his  house.  The  plain 
was  non-suited  for  want  of  producing  the  wurraut  of  thet 
justices ;  but  Foster,  J.  before  whom  the  cause  was  tried,  si 
he  should  upon  the  merits  have  been  of  opinion,  that  the  pb 
tiff  was  not  liable  to  hare  soldiers  quartered  upon  him.  Mon 
t.  Cloebury  and  another.  Bucks,  Lent  assizes,  1757.  Ms.R 
stated  in  4  Bacon's  Abiidgm.  682. 

This  case  of  Morton  and  Cloebury  however,  ought  not  to 
taken  as  a  sound  construction  of  the  act,  so  far  as  it  relates 
what  fell  from  the  judge  who  tried  the  cause  ;  for  the  plain 
was  most  clearly  liable  to  have  soldiers  billeted  upon  him, 
the  expras  words  of  the  act,  which  directs,  that  officers  I 


•  There  is  a  form  of  conviction  prescribed  for  all  pecuniary  penalties 
fcclcd  bv  toe  matinv  act,— And  for  this  see  the  title  Souticas. 


c  most  undoubtedly  liable,  although  they  hate  been  so 
with  s  view  lo  the  keeping  of  a  wine  vault  or  liquor  shop 
;  the  proTidiug  ef  quarters  for  soldiers.* 

k  measures  by  which  air  and  bttr  are  to  be  rrt  ailed. 

1    and  12  iVill.   3.  c.    IS,    all  persons   retailing  alo  Pi-mliy. 
■  shall  sell   their  ale  and  beer  by  a  lull   ale-quart,  or1""-'"1. "i 
I.    according    to    the    standard     remaining    with     tho  JJIarkeA 
loins  of  the  exchequer,    in  a  vessel   made  of  wood, 
;li*s,  horn,  leather,  pewter,  orother  wholesome  metal, 
from  the  said  standard  iu   llie  exchequer,   or    city   of 
:,  or  some  other  place,  where  a  standard  shall  be  kept ; 
iu  any  other  vessel  not  marked,  ou  forfeiture  of  not 
ag  40*.  nor  less  than  10*.    i.  1. 

y  innkeeper,  ale  housekeeper,  or  like  person,  shall  sell 
or  beer  in  a  vessel  not  marked,  or  deny  to  give  the  par- 
number  of  quarts  or  pints  in  any  reckoning,  such  inn. 
shall  not,  lor  non-payment  of  the  reckoning,  detain 
the  person's  things  not  paying  the  same,  but  be  left  to  his 
at  law.     «.  2 . 

:  collectors  of  excise  were  directed,  before  20th  June 
to  provide  ale-quarts  and  nle-pints  of  brass,  according 
:\chequer  standard,  to  be  delivered  to  the  mayor  or  chief 
of  each  city,  corporation,  borough,  and  market  town, 
diiision,  where  there  were  not  a  standard  ale.quart  and 
t  before,  to  be  by  such  chief  officer  kept,  and  delivered 
ceding  officers.     #.  3.1 

ry  mayor,  or  chief  officer  of  every  city,  borough,  orHW  m 
t  town,  shall  on  request,  cause  all  such  ale-quarts  and  n""»«"' 
Kthall  h«  hnuivht  t>.  him.   ris  li»  mvmtiirvil  anrl  ««.«*  with  *"  vi'M' 
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mark*  the  mayor  or  clii^f  officer  arc  to  provide,  and  to  fake 
above*  farthing  for  marking  eac:t  measure  t!i«  miyor  or  c 
officer  not  doing  his  duty  herein  to  forfeit  51.  and  treble 
mage*  to  th<-  party  aggrieved,  s.  5. 
Ho*  penalties  ^lie  moit'ty  °f  the  penalties  in  this  act  shall  go  to  the  p< 
recoverable.  the  other  to  the  prosecutor,  to  be  recovered  by  the  oath  < 
credible  witness,  before  on?  justice,  ani  by  prosecution  wii 
thirty  days,  and  the  justice  is  to  cause  the  penalty  to  be  le< 
by  warrant  on  the  goods  of  the  offender,  rendering  to  the  pi 
the  overplus,  if  any,  deducting  thereout  the  reasonable  char^ 
s.  G. 

Nothing  in  this  act  shall  extend  to  beer,  or  a'^,  sold  t< 
sent  outof  the  houso,  if  it  be  measured  out  by  the  standi 
$.7. 

The  quartcr.scssions  are  to  give  this  act  in  charge  to  thegr; 
juries.     .♦.  U. 

This  act  shall  not  extend  to  colleges,  or  halls,  in  the  univ 
si  ties.     s.  10. 

Nor  shall  it  deprive  the  universities  of  their  right  of  sizi 
and  marking  measures  for  ale  and*beer  within  their  jurisd 
tion.     12  fc  13  Will.  3.  c.  l\.  s.  19. 

it  U  said  in  Blacker  by )  p.  10,  That  an  indictment  xc ill 
for  selling  ale  in  pots  unhealed,  although  the  statute  appoii 
another  method  of  proceeding  ;  because  measures  arc  by  t 
common  law,  and  the  statutes  only  direct  the  manner  of  asc< 
taining  them.  But  this  is  most  certainly  erroneous, it  taken  in  t 
literal  and  unqualified  sense  of  the  words  in  which  the  position 
laid  down ;  for  it  has  long  been  settled,  that  where  the  statu 
creates  an  oflence,  and  appoints  a  specific  mode  of  proceeds 
again*  t  the  offender,  there  that  method  must  be  pursued  an 
not  an  indictment.*  Now  the  selling  of  ale  and  beer  in  nr 
sealed  pots,  is  of  itself  no  oflence  at  common  law,  and  n 
therefore  only  be  punished  under  the  statute  ;  but  if  a  tnanw 
false  measures^  and  sells  by  them  to  all,  or  to  many  of  b. 
customers,  or  uses  them  in  the  general  course  of  his  dealing 
these  are  public  offence?,   and  most  clearly  indictable.  + 

If  a  man  is  thererore  indicted  for  telling  in  such  pots,  i 
must  be  charged,  ki  That  he  sold  by  false  measures ;  name!)',  h 
a  measure  which  contained  but  so  much,  whereas  the  legal  ntf* 
*ure  ought  to  contain  to  much/'  and  not  that  he  sold  in  po* 
tin  seal rd. 

XII.     The  pi  ice  of  a/c  and  heer. 

The  assize  of  ale  shall  be  assessed,  proclaimed,  and  kept,  *c 
cording  to  the  price  of  the  coin  whereof  the  malt  is  made;  ara 


*  'J  Burrows  Rep.  799. 

f  2  Bufious  Hop,  llvtf\  3  Burrows  Rep,  169. 
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ifc?  brewer  ?ha!I  not  increase  more  in  a  gallon  but  according  to 
life  ntc  of  67/.  rising  in  a  quarter  of  malt:  and  it'  he  break  the 
L;i/:-rueiir$t,  second,  and  thirl  time,  he  shall  be  amerced;  but 
tiw  fourth  time  he  shall  suit  it  the  pillory.  Ordinance  /or 
Bifrr.*,  of  an  uncertain  date,  cap.  6*. 

Aad  by  2  &  3  Ed.  G.  c.  15,  it  any  brewers  conspire,  cove. 
iut,Hjmisc}  or  make  any  oaths  that  they  shall  not  sell  but  at 
mtHf  prices,  such  persons  shall  forfeit  for  the  first  o Hence  lot. 
aii!  he|||r  not  the  same  within  six  days,  shall  suffer  twenty 
fin  imprisonment ;  and  for  the  second  oireuce  shall  forfeit  20/. 
if pid  within  six  days,  or  else  sulier  the  pillory  ;  and  for  the 
nird  oireuce  shall  forfeit  40/.  if  paid  within  six  days,  or  else  sit 
en tb* pillory,  lose  one  ear,  and  be  deemed  infamous;  and  if 
i;cli  cunspiracy  be  made  by  a  corporation  it  shall  aUo  be  dis- 
Kiwi,  and  the  offences  shall  bj  determined  at  the  assizes,  scs- 
!iw«  of  the  peace,  or  court-leer. 

Ikt  now  by  42  Geo,  3.  v.  14,  no  brewer,  inn-keeper,  vic- 
talirr.  or  other  retailer  of  strong  beer  or  ale,  shall  be  sued, 
uftaikii,  or  molested,  by  indictment,  information,  popular 
S'-Ton,  or  otherwise  for  advancing  the  price  of  strong  beer  or 
«Jj  i&  a  reasonable  degree,     jr.  1. 

i//i.  The  duties  of  an  inn-keeper ;  and  herein  of  refusing 

to  entertain  a  guest. 

The  duty  of  inn-keepers  extends  chiefly  to  the  entertaining 
aad harbouring  of  travellers,  finding  them  victuals  ami  lodg- 
ing, and  securing  the  goods  and  eliects  of  their  guests. 
3  i)ac.j n's  Abridgm cut  181. 

And  common  inns  are  so  much  devoted  to  the  service  of  the 
fcir.iiuiiifv,  that  tJuy  arc  obliged  to  receive  all  guests  that  come. 
5  haioics  1501. 

IV-rtfure,  if  one  who  keeps  a  common  inn  refuse,*  either 
to  receive  a  traveller  as  a  gues>t  into  his  house,  or  to  iiud  him  vie- 
Ituk  ur  lodging,  he  is  not  only  liable  to  render  damages  for  the 
ioju.y.  in  an  action  on  the  case,  at  the  suit  of  the  party  grieved, 
hiaou  siia y  be  indicted  and  lined  at  the  suit  o(  the  king.  JJycr's 
^tjottn  15k. 

Hut  nj  imiholdcr,  alehouse-keeper,  or  other  victualler,  shall 
ki-iMi|ii'lied  to  sell,  or  let  any  traveller  or  other  have  any  *ic- 
tex  >r;. idling,  except  the  parly  shall  lirst  tender  and  pav  ready 
■wiey  fur  ihe  same,  if  it  be  required.  Dalton^  chap.  7  who 
^^CokcsRep.  87.  b. 

Also  it  is  ysaid,  that  he  may  be  compelled  by  the  constable  of 
Iktuirn  to  receive  and  euteitaiu  such  a   person  as   his   guest  ; 

'-'*  "•  r:i  \it  understood  without  n  P'.'if-onabie  trrri^c  ;  for  if  he  refuse  uti- 
ir,,"'-ir  n.rft  |u>  huii>e  is  already  liui  w  .\\\  ^ac-i:>,  ai»a  tins  be  fa.ae,    *u 
•*■* ■•- iUt  l«k  lies,  Vu n't  kepi-:  13  U  b. 
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fend  that  it  is  no  way  material  whether  he  hate  any  fign  before  1 
<Joor  or  not,  if  he  make  it  his  cownon  business  to  entertain  ti 
sellers.     1  Hawk.  e.  78.  s.  % 

But  hew  the  officer  shall  compel  him,  is  not  certain :  fev 
secmeth  all  the  officer  can  do  is  either  to  canse  such  alehouse 
-be  suppressed,  or  else  to  present  such  offence  at  the  assizes, 
sessions  of  the  peace,  that  so  such  offender  nay  be  ttarcnp 
indicted.    1)  alt  on.  c.7.  ^ 

Also  an  innkeeper  *  is  obliged  to  receive  a  horfffeflongb  t 
owner  does  not  lodge  in  his  house  ;  for  by  takin^wpM  bin 
public  employment  he  is  obliged  to  serre  the  public  as  I 
as  his  employment  extends ;  and  because  by  the  keeping  of  t 
horse  the  in u keeper  has  gain,  though  it  would  be  otherwise 
a  trunk,  or  other  dead  thing.  1  Saihcld's  Rep.  388. 

And  for  the  security  and  protection  of  travellers,  inns  are  i 
lowed  the  peculiar  privilege,  that  the  hone  and  goods  of  a  gut 
cannot  be  distrained.  1  Inst.  47. 

It  is  also  said  that  innholders  may  be  indicted  for  cxtortii 
exorbitant  prices.  See  3  Bacon's  Abridgm.  181. 

And  if  he  sell  corrupt  wine  and  victuals,  an  action  lies  tgah 
him:  also  if  his. servant  sell  such  corrupt  wine  or  victuals,  I 
action  on  the  rase  lies  against  the  master,  though  he  did  o 
order  the  servant  to  sell  it  to  any  particular  person.  1H 
1S2. 

* 

XIF.     Where  inn-keepers  sliall  be  chargeable  for  thin] 

stolen  or  lost. 

There  is  in  law  an  implied  contract  with  a  common  innkeq 
er  to  secure  his  guest's  goods  in  his  iun.     3  Black.  Com.  165. 

Therefore  it  is  clear  that  innkeepers  arc  chargeable  for  the  goot 
of  guests  stolen  or  lost  out  of  their  inns,  and  this  without  an 
contract  or  agreement  for  that  purpose  ;  for  the  law  makes  thd 
liable  in  respect  of  the  reward,  as  also  in  respect  of  their  beic 
.places  appointed  and  allowed  of  by  law,  for  the  benefit  and  sea 
rity  of  traders  and  travellers.  Dyer  266.  8  Coke  32.  a.  Poph* 
\7S.Soi/79.  Latch.  179. 

*"  But  a  livery  st abl*~kfener  serins  to  differ  widely  from  an  innkeeper.  J 
from  ilic  argument  used  in  the  case  of  Francii  and  lvya{,  reported  in  $  J* 
}«v>s  15U0,  and  hereinafter  particularly  slated,  under  the  title  "  ])i»T*n»i 
it  appear*  thnt  «  livery  nable-keepercunnot  detain  horses  n*  at;  tun-keep 
niii  v,  because  lie  i<  not  ohJiged  by  la>v  to  receive  them  a-»  mi  innkeeper  is,  at 
Maiuisoidv  upon  the  foot  of  »  special  agreement.,  whereby  lie  gives  credit  1 
the  pei ». >n  bending,  not  the  thing  received;  thut  tberefoie  n  chariot  pot  c 
ist  a  luery  stable-keeper's  nnty  be  distrained  by  tlie  landlord  of  the  premi* 
tor  rent  uireur  j  for  the  privilege  of  exemption  of  cattle  or  goods  fr«*m  bet* 
liable  to  di^ttehN  in  inns,  r<  >u  upon  their  being  in  the  place,  by  authority 
/«ir,  «nd  became  the  law  givti  liberty  to  put  them  there  :  but  a  chariot  alt 
▼eiy  Mable-keeper's  U  not  there  by  authority  of  law,  but  on  a  mere  prir* 
contract,  and  the  owner  of  it  appears  to  he  no  more  than  tn  or  Miliary  u»»** 
tenant,  nnd  can  have  no  reasonable  pretence  tc  be  exempt  from  the  gemf' 
law  ot  di»txcM<  a. 


person  comes  to  an  inn  Iter  per,  and  desires  to  be  enter* 
tin,  which  the  innkeeper  rcl'iises,  because  bis  house  is 
,  whereupon  the  parr  v  says,  he  will  shift  among  the 
rueatt,  and  there  he  is  robbed,  the  host  shall  uvl  be 
oadiot:  60.  pi.  101. 

e  is  a  difference  between  the  refusal  to  take  in  a 
la  refusal  to  take  care  of  goods;  fur  although  an 
refuses  to  take  charge  of  goods  till  a  future  day, 
a  Louse  is  full  of  parcels,  still  he  is  liable  to  make 
us,  if  the  owner  slops  as  a  guast,  and  the  goods  be 
ug  bis  stay,  for  in  the  case  of  Bennett  and  Meltor,  fcast. 
o.  3,  it  appears  that  the  plain  till' 'a  servant  came  loan 
sired  to  ban  the  liberty  of  tearing  the  goods,  which 
ot  dispose  of  in  the  market,  until  the  next  week,  the 
s  wife  said  she  ca-ulrt  not  tell,  for  they  were  very  full 
Tbe  plaintiff's  servant  then  sat  down  in  the  inn,  had 
r,  and  placed  the  goods  on  the  floor  immediately  behind, 
t  be  gut  up,  after  sitting  there  a  little  while,  the  goods 
»g- — The  Court  were  clearly  of  opinion,  that  the  inn- 
iliabletoanswcrfor  the  loss.  For  there  was  no  refusal 
Ibe  plaintiff's  servant  u  a  guest,  the  Innkeeper  merely 
take  care  of  the  goods  until  the  next  week,  and  when 
B'i  servant  was  fitting  in  the  inn,  with  the  consent  of 
eper  (for  the  latter  did  not  object  to  receive  him)  he 
>  same  situation  as  any  other  guest,  and  entitled  to  the 
iction  for  his  goods.  5  Term  Rep.  273. 
a  comes  to  a  common  inn,  and  desires  that  his  hone 
grass,  and  the  host  puts  him  to  grass  accordingly,  And 
is  stolen,  the  host  shall  not  be  charged  ;  because  by 
rst  is  not  bound  to  answer  for  any  thing  out  of  his  inn, 

tar  Ihiuiihinn  th«t  nr>  intra  katmHltum       R     C.,,1-,  1*. 
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the  gates  of  the  close,. by  which  means  the  horse  strays  o 
so  is  stolen  or  lost,  a  special  action  on  the  case  lies,  but 
the  custom  of  the  realm.  Rolfs  Abridg.  4.  Motley  and 
and  Hern's  Plead.  250. 

If  the   guest   is  robbed  by    his  servant,    or  by  on 
conies  with  him,  or  by    one  who    desires  to    be  lodgcc 
Jiim,   he  shall  have  no  action  against  the  host;     for 
the  folly  of  the  guest  to  keep  such  a  serrant  or  coi 
and  there  is  no  default  of  good  custody  in  the  host. 

32.  a. 

But  if  the  host  requires  his  guest  to  put  his  goods  ii 
a  chamber,  under  lock  and  key,  and  that  then  he  will  v 
their  safety,  or  else  not,  and  notwithstanding  the  gue 
fers  them  to  lie  in  an  outer  court,  where  they  are  stole 
he  shall  be  answerable  ;  because  he  is  charged  in  law 
things  which  come  to  his  inn,  and  he  cannot  dis 
himself  of  this  branch-of  his  duty  by  such  a  declaration  i 
Moor  78. 

So  if  the  host  delivers  the  key  of  the  chamber,  who 
goods  are,  to  the  guest,  and  he  leaves  the  door  opci 
the  goods  are  stolen,  yet  an  action  lies  against  the 
for  at  his  peril  he  ought  to  keep  safely  the  goods 
guests:  and  it  seems  the  host  is  answerable,  thouj 
guest  does  not  acquaint  him   what  goods  he  has.     8 

33.  a. 

Who  »?ian  he  If  a  person  comes  to  an  inn,  and  makes  a  previous  cc 
deemed  -ucms.  for  lodging  for  a  set  time,  and  does  not  eat  and  drink  thi 
is  no  guest,  but  a  lodger,  and  such  as  is  not  undcrthc  iunkc 
protection  ;  but  if  he  eats  and  drinks  there,  it  is  otherwise 
he  pays  for  his  diet  there,  though  he  doe*  not  cat  it  ther 
Modern  Rep.  254. 

So  if  a  man  comes  to  an  inn  with  a  hamper,  in  whi 
hath  several  goods,  and  goes  away,  leaving  this  with  the 
and  two  days  after  comef  again,  but  in  the  time  of  his  a 
this  is  stolen,  he  shall  have  no  action  against  the  host ; 
the  time  of  the  stealing  he  was  not  his  guest,  and  by  the 
ing  the  hamper  the  host  had  no  benefit,  and  therefore  sha 
be  charged  with  the  loss  of  it  in  his  absence.  Rolfs  Abr 
338.     Croke  J  ox.  188.  Nojj  126. 

But  if  a  man  comes  to  un  inn  with  a  horse  which  he 
and  leaves  it  with  the  host,  and  goes  away  from  the  in 
several  days,  and  in  his  absence  the  hor.se  is  stolen,  yet  sh; 
host  be  charged  for  it ;  because  he  had  benefit  by  the  coi 
ance  of  the  horse  with  him,  inasmuch  as  lie  is  to  be  paid  \ 
and  so  the  owner  is  a  sufficient  guest,  to  maintain  an  a 
SalkeMs  R.ep.  388. 

If  an  host  invites  one  to  supper,  and,  the  night  hd\ 
spent,  invites  Jiiai  to   stay  all  ni^iit,  if  he  is  aiicr  robbi't 
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!*■:'!  r.r*f  the  host  be  charged,  for  his   guest  was  no    traveller. 
%  Loie  2±  b. 
If  an  attorney  hires  a  chamber  in  an  inn  for   the  whole  terra. 

m  9 

bU  11  it  were  a  lessee  :  and  if  robbed  the  host  is  not  answer. 
Vv».  iSoor  187. 
So  i;  a  man  upon  as  pecial  agreement  boards  or  sojourns  af  an 
|     bw.ifcj  is  robbed,  the  host  bhall  not  answer  for  it.  Latch.  127. 

Be?  if  A  come*  with  jjoods  to  an  inn  in  London,  and  sfavs 
iWrr  fi»r  a  we*k,  month,  or  longer,  and  U  then*  robbed  of  them 
b'ia'ihau'aii  action  against  his  host  ;  thoiii^ii  perhaps,  be  in  3 
1?  fa  end  of  his  journey,  he  cannot  then  be  >aid  to  be  tiawluiu;. 
Uttk  127. 

Ifi nan's  servant,  travelling  on  his  master's  business,  comes 
fe»i  inn  with  hi*  master's  horse,  which°is  there  htoleii,  th* 
B^tfrirav  have  an  action  against  the  host,  because  the  abso- 
to*  property  is  in  him.   Crohe  Jar.  2-21. 

So b" A  send"  iwmev  In  his  friend,  and  he  is  robbed  in  his  inn. 

fell  have  the  aciion.   Yeivert»n  1G£. 

J.fone  joint  tenant  of  good-*  Is  robbed,  both  may  have  the  ac 
&B.  hitch  lc>7. 

tot  in  all  Ihoe  aetion*  iho  plain  tiff  must  prove  that  the  dc- 
fwrUntLrp*  «j  common  inn.  and  that  he,  his  sun,  or  servant. 
*i*igiie$tar  1  hit  riinr.  and  that  fhe  goods  were  brought  with* 
■  thr  inn,  a.id  remaiutd  under  the  care  of  the  defeudaut. 
J*r>A7ii  Ptiuf.  bvo.  idit.  73. 

AT.  The  innkeeper  $  remedy  against   his  guests. 

Innkeepers  may  detain  the  persou  of  the  guest  who  cats,  oniic  (,,n,ra'  .-JWW 
'•fyw&ich  tat*,  rill  pawiM.iif  ;  stud  tins  he  may  Co  without  any  lo  UtL*J~ 
fcfctnwiit  lor  that  purpose  :  f:;r  i.ien  that  i,et  1:1  eir  livelihood  by 
Bfcrisiument  of  <#f hei .-  cannot  .itine.x  sue**  dixubljgiug  conditions 
fcjtthey^ ha II  retain  the  party's  property  in  case  of  non-pay* 
^'at,  iijr  niuLt:  to  disadvantageous  and  impudent  a  supposition 
™Mht-i  ^hnii  nut  be  paid  ;  and  tiiorefore  tije  law  annexes  .such  a 
c*&ii,  without  the  express  agreement  of  the  parties.  3  tiacori'* 

A,y^™.  is  j. 

'vril  u-diiju  be  hard  to  oblige  him  to  sue  for  every  little  dvbt, 
^4  greater  hardship  that  he  might  not  ba  able  to  In  id  him  who 
**tainic<t.  8  Mod.  Rep.  172. 

And  the  privilege  of  the  innkeeper  is  so  great  that  he  may 
K^ dctaiu  the  hoiseagninn  the  right  owner,  unfil  he  is  paid. 

■  w  ia  the  case  «f  I  orkc  and  Grenaugh  it  was  determined  that  M-.v  'io'v'r.   <. 
^an-kepper  may  detain  a  horse  brought  to  his  inn  by  a  strnn-  \v "'••-.  ■':•■»'■  •■■\ 
£-»nin»t  the  ri^lit  owner,  until  it's  meat  is  paid  Jor,evin  though  lJ:t" St- :,!/ ,|i!  '" 
^^vd!er  who  brought  it  was  a  wrong  doer  or  a  robber  ;  lop 
*PP«ing  thai  he  was  a  robber,  and  had  stolen  the  horse,  yet  if 
**«flii>toau  iuWj  *«a  :*  a  gucft  ther?.  aud  c\ livers  t!ie  hor*e 
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to  the  inn.keeper,  who  does  not  know  it,  the  inn-k 
Ijged  to  accept  the  horse  ;  and  then  it  is  rery  reasoi 
shall  hare  a  remedy  for  payment,  which  is  by  retail 
it  not  obliged  to  consider  who  is  owner  of  the  horse 
ther  he  who  brings  him  is  bis  guest  or  not  2  Ld 
867. 
May  detain  If  a  man  commit  his  horse  to  an  inn-keeper  and  1 

lain  for  pasture.  f0  pasture,  he  may  detain  the  horse  until' he  be  sati< 
meat ;  for  the  pasture  of  such  persons,  set  np  by  the 
entertainment,  hath  the  same  privilege  with  the  stab! 
Abridg.  85. 
hut  can  only         If  a  horse  be  committed  to  an  inn-keeper,  it  may  1 
detain  the        on\y  for  jfs  ow„  meat,  and  not  for  the  meat  of  the  gut* 
owTmcat115      other  horse  ;  for  the  chattels  in  such  case  are  only 
tody  of  the  law  for  the  debt  that  arises  from  the  thini 
not  from  any  other  debt  due  from  the  same  party  ; 
is  open  for  all  such  debts,  and  doth  not  admit  privati 
make  reprisals.  3  Bacon's  Abridgm.  186. 
Cannot  use  ?n      An  innkeeper  that  detains  a  horse  for  his  meat  can 
horse  detained,  becaus*  he  detains  him  as  in  the  custody  of  the.  law,  i 
sequence  the  detention  must  be  in  the  nature  of  a  dist 
cannot  be  used  by  the  distrainer.  Moor.  877. 
nor  sell  the  Nor  has  an  innkeeper,  by  the  general  custom,  an 

Miue'  cell  a  horse  for  his  meat.     1  Strange*  s  Rep.  556.  8 

except  in  Lon-      Jjut,  by  the  particular  customs  of  London  and  . 
donandExeier,  lnan  commit  an  horseto  an  hostler  there,  and  he  eatc 

tta^besolToy  of  n*s  ncau\  tne  hostler  may  take  him  as  his  own,  u 

the  inn-keopcrsonable  appraisement  of  four  of  his  neighbours  :  wl 

lor  their  looii,  arose  from  the   abundance  of  traffic  with   stranger* 

not  be  known,  to  charge  them  with  the  action.  3Bacor, 

186. 

but  not  if  they      Yet  if  A  commit  the  horse  of  B  to  an  hostler  in  I 

belong  to  a       he  cat  out  Ims  head,  yet  cannot  the  hostler  sell  him  : 

third  person,     foms  being  derogatory  to  the  common  law,  are  to  be 

ly  ;  and  there  is  no  custom  in  London  that  hath  got 

this  case,  to  authorize  one  man  to  sell  and  convey  tl 

of  another.  2  RoU%s  Abridg.  8f>. 

Horse  tnVrn  if  an  horse  be  committed  to  an  innkeeper,  and  be 

•whv,  must  be  him  for  bis  meat,  and  the  owner  fake  him   away,    th 

tresh  pursued.  must  make  fresh  pursuit  after  liim,  and  retake  him,  o 

custody  of  him  is  lost,  for  he  cannot  retake  him  at  ain 

for  if  a  distress  be  rescued,  and  the  party  upon   fresli 

not  retake  it,  the  distress  is  lost ;  for  no  man  that  ha 

ked  custody   can  make  a  reprisal  when  the  thing  i< 

custody,  for  it  is  in  the  power  of  an  owner  and  pro] 

of  him  only,    to  retake  such  his  property  wherever 

1 rthl \!c77roro*  K^'tf^'438- 

the  mn^he  cTiw      ^°  ^  *nc  im,keepcr  permits  his  guest  to  take  awaj 
not  atierwdiiis  without  t  ayii  g  the  c.xpcuccs,  giving  him  credit  for  ^ 

b«  dcuiucd. 
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t  afterwards,  on  his  coming  in  again,  detain  him  for  such 
: ;  for  he  has  waved  the  benefit  of  the   custom   by  his 
nt  to  the  departure,  and  shall  never  afterwards  detain 
:  for  that  expanse.     8  Modern  Rep.  172.     1  Strange 

wrse  bo  committed  to  an  hostler,  and  he  detain  him  for  Where  <*on- 
and  after  the  owner  agrees  that  he  shall  retain  him  till  sidercri  as  * 
iScd  ;  here  he  hath  not  only  the  custody  of  him  as  adis-  P,C(i«»e* 
:  also  the  property  in  him  as  a  pledge  ;  and  if  the  owner 
rom  him  hi:  shall  not  only  retake  it  upon  fresh  pursuit, 
ever  he  meets  it ;  because  he  had  a  property  by  such  agree - 
A  a  man  that  hath  a  property  may  retake  his  own  where 
with  it.  2  Roll's  Rep.  438. 

e  a  man  had  an  horse  in  an  inn,  and  came  thither  and  Guest  ordering 
that  the  innkeeper  should  not  give  him  any  more  food,  the  innkeeper 
ouM  not  be  responsible  for  it ;  the  question  was,  whether t0  dcsiJt  'J"01" 
>od,  after  this  direction,  given  by  the  innkeeper  to  the  J^y11,?,^"  fo^d* 
who  brought  the  horse  thither  should  be  charged  or  not?  ani  wc  ruble 
?  Ch.  J.  said,  this  was  not  a  discharge ;  for  then  any  inn-  iiotwiihsiaad- 
light  be  deceived,  and  it  is  lessening  of  the  security  of  an  IX1S- 
;r,  who  may  detain,  and,  by  the  custom  of  London,  sell 
j  for  his  keeping.  Skinner  648.  pL  0. 

e  a  guest  took  olf  the  sheets  from  his  bod, with  an  intent  Guest  stci!ing 
Aem,  and  carried  them  into  the  hall,  but  before  he  could  goodi. 
f  the  house  was  apprehended ;  this  was  adjudged  larceny ; 
he  least  removing  of  the  thing  taken  from  the  place  where 
sforr,  is  sufficient,  though  it  be  not  quite  carried  olT. 

lGVo.2.  c.  40,  no  person  shall   be  entitled  unto,   or  j>l>t<  for  spi- 
i  any  action,  or  recover  either  in  law  or  equity,  any  mo-  rititous  liquor* 
'tor  demands,  for  spirituous  liquors,  unless  such  debt  has  under  vo*.  not. 
tifidc  contracted  at  one  time,  to  the  amount  of  20*.  or  "^"'hie,       * 
;  nor  shall  any  particular  article  in  any  account  for  dis- 
rituous  liquors  be  allowed,  where  the  liquors  delivered  at 
,aad  mentioned  in  such  article,  amount  not  to  the  value 
•tleisr,  and  that  without  fraud  ;  and  where  no  part  of  the 
4>sjM  or  delivered  have  been  returned,  or  agreed  to  be 
!•#.  12. 

icneany  retailer  of  spirituous  liquors,  with  or  without  a  nor  any  pledge 
dull  take  any  pledge  for  the  payment  of  any  money  o\v-  to  be  uiUu  tur 
uh  spirituous  liquors,  he  shall   forfeit   40$.    for   every  lhi1'1"  ""  P^» 
1  taken,  to  be  levied  by  warrant  of  one  justice  where  ^  u 
*eis  committed  ;  and  one  moiety  shall  be  to  the  use  of 
"of  the  parish  where  such  offence  is  committed, and  the 
Mety  to  the  informer ;  and    the  person  to  whom  such 
dongi  shall  have  the  same  remedy  for  recovering  it.   or 
*,  as  if  it  had  never  been  pledged,  s.  12. 
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Alien? notice-  By  43  6V0.  3.  c.  155,  so  often  as  his  majesty  she 
ingtbt  kingdom  proclamation  or  order  in  council,  or  order  under  hissig 
when  ordered,  direct  that  any  alien  within  the  united  kingdom  sha 
S^cuiii^be  *ncrefroin.  within  a  time  limited,  and  any  such  alien 
coramUted-^aiid  fully  neglect  to  pay  due  obedience  thereto,  or  shall 
returning  with,  in  the  kingdom,  or  any  part  thereof,  contrary  thereto 
outiiceiiccihall  the  secretaries  of  state,  or  any  justice,  or  chief  n 
be  traniuorted  m^  cause  8vcn  aijen  to  be  arrested  and   committee 

common  goal,  there    to  remain    until   he   shall  be 
charge  for  the  purpose  of  being    sent   out  of  the 
and  if  any  Each  alien   sent  out  of  the  kingdom  shall 
licence  by  one  of  the  secretaries  of  state,-  return 
kingdom,   such  alien  being  convicted  thereof,  shall 
ported  for  life.    s.  2. 
Penalty  nn  s>1»-      And  any  justice  or  magistrate  before  whom  any  i 
ens  disobeying  shall  be  brought  for  so  wilfully  neglecting  to  pay  due 
orders.  to  any  such  proclamation  or  order,  or  being  found  in 

contrary  thereto,  may  adjudge  such  alien  to  suffer 
ment,  not  exceeding  one  month*  for  the  first  offence 
exceeding  two  for  the  second  offence.  $.  3. 
.         f      And  any  of  the  secretaries  of  state,  where  he  shall 
State*  to  issue  that  any  alien  will  not  pay  immediate  obedience  to 
warrants  to        proclamation  or  order,  or  where  any  alien  shall  hav 
conduct   aliens  rested  or  committed  for  refusal  or  neglect,  or  shall 
out  of  the  king-  C0Ilvicted  thereof,  or  of  any  other  offence  under  thi 
m*  which  he  shall  be  sentenced  to  be  imprisoned,  either 

durftig,   or  after,   such  imprisonment,  by   warrant 
such  alien  in  charge  to  one  of  the  king's  messengers, 
other   person,  in   order   to  his  being  conducted   c 
realm* 
_        r  But  in  every  case  the  lungfctrate  before  whom 

i;.. i,  tMK.fr*!,*-  ™«1  be   convicted  shall  transmit  to  one  of  the  sec 

nun  i<>  iii'  irtiiia* 

mittcd  to  the  state  the  copy  of  the  conviction,  and  the  circumsta: 
secretary  ox  case,  in  order  that  such  alien  shall  be  continued  in  pri 
"lrltc•  period  for  which  he  shall  have  becu  committed,  or 

of  the  kingdom,  s.  5. 
N.i<;ers  ofves-       ^n0  commander  of  every  vessel  shall,  before  heer 
sti*   to  line  to  any  part  of  the  cargo,   declare  in  writing  to  the  ehic 
th.    officers  of  customs  whether  there  are  any    aliens  on  board,  and 
tin'  cu«toms  •number,  and  also  their  names,  and  ranks,  occupatic 

f.ri,*oiiboJird.iCnPlloI,s-*'(|* 

\r.*..-  .   »    f«      And  no  an>n  snaH  D0  permitted  to  land  until  the 

i\:irns   not    to    ,  j      i_      t     •         • 

Ikod  nil  mutter  sna«  hare  made  the  declaration  required,  and  shall  h 


9  These  arc  lunar  net  calendar  mouths. 


mt  of  customs  or  excise  may  detain  such  vessel  until 
'   be  paid  ;   and  any  boat  or  nisei  uii.fl  in  landing  Vr!ath  ul 
ay  be  seized  by  any  officer  of  customs  or  excise,  and  „,„(,  |Bqj 
cited,  together  with  all  thereunto  belonging,     t.  7.    forfeited, 
natter  or  commander  wHj  shall  neglect  or  refuse  to 

declaration,  shall  forfeit  20/.   for  everv  alien  on  P™**?0 

hu  shall  have  wilfully  neglected  or    refused  to  de.  'u'f  ^i," 
oicty  to  the  informer,  aurj  the  other  to  his  majesty,  v.  moke  i 
red  before  any  justice,  by  confession  or  on  the  oath  ""»"> "'" » 
c    witness;  and  in  case  such  master  or  commander 
.  forthwith  to  pay  such  penally,  then  any  collector, 
,  or  other  chief  officer  of  the  customs,  may,  on   no. 

conviction,  detain  such  vessel  until  the  same  shall 
.id.  t.  H. 

t  alien  who  shall  arrive  at  any   port,  shall,  hnmcdi- 
declare  in    writing  to  such    officer  of  customs,    tlie  !,uj  V^", 
vessel  in  which  lie  shall  have  come  ;  and  every  alien  jj.inJn^.ir. 
■  arrive,  and  also  every  alien  who  shall  depart  Irom  «  nVi-!-.uai 
all,  immediately  after  such   arrival,  or   before   surli  ;["■  "r,IL "t,r 
Irclare  to  such  officer  his  name  and    rank,   occups-  ^. '.'.,', '.^'^ 
rlptj-.m,  or  if  &  domestic  servant,  then  also  the  name,  t.,[ir:.  ' 
oerlptiim  of  his  master,  or    shall   verbally  make  tu 
inch  (lei  laration,  to  be  by  him  reduced  to  writing; 
o  declare  the   place  from  whence  he  sh.i-1  thmi  bavu 
lie  pla-vto  which  he  is  then   ijoing,  and    Ins  o.-cint. 
,■  name  and  abode  01  ihoperon  to  whom  (if  any)  lie 

this  kingdom  ;  and  such  alien  who  shall  uegiest  to 
leclaration,  or  who  shall  make  a:iy  falsa  deelara- 
mi  con  vie:  ion  before  anv  jai'ire  of  the  peace  for 
which  such  alien  shall  be  found,   be  iriipiisonvd  not 
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master,  and  if  on  hearing  each  party  such  justice  sh; 

opinion   that    such   certificate  ought  to  be  granted,  * 

master  shall   nevertheless"  refuse  to  grant  the  same,  sue 

may  fine  such  master  in  not  exceeding   1 5/.   to  the  i 

majesty;   and  on    non-payment  thereof  may   commit 

prison  for  not  exceeding  one  month.  #.11. 

Annstoheseiz-      And  it  shall  not  be  lawful  for  any  alien  so  arriving 

rd  if  attempted  port  any  Weapons,  arms,  gunpowder,  or  ammunition  > 

to  be  brought    other  than  as  merchandise,  and  any  officer  of  customs  i 

hy  Blitus  other  .         fcfa   ctlstoc|y   ft|      wh;ch    Mj  ^  attemptefl  to  be    i 

chandisc.  taking  an  account  thereof,  which  account  shall  specify 

sons  by  whom  the  same  were  brought ;   and  the  sa 

remain  at  the  king's  disposal,  s.  12. 

UN  majesty  ^n^  when  his  majesty  shall  think  it  necessary  to  d 

muy  direct        aliens  shall  not   be   landed  in  this   kingdom,  or   dial 

uliens  to  land    landed  except  at  such  places,  and  under  such  regulation! 

ali  P*rt icU|  *r      be  in  his  proclamation  or  order  expressed,  in  every  such 

paces oi  y.       master  or  commauder  shall  not  suffer  any  Mich  aliens 

contrary   thereto  unless  by  express  permission  of  his 

under  the  hand  of  one  of  the  secretaries  of  state ;   a 

master  or  commander  wilfully  neglecting  to  conform 

the  directions  in  such   proclamation  or  order  shall  ft 

for  every  alien  landed,  to  be  recovered   before  a  ju 

moiety  to  the  informer,  and  the  other  to  his  majesty; 

vessel  from  on  board  of  which  any  such  alien  shall  so 

every  other  vessel  or  boat   used  in  landing  such  alien 

seized  by  any  officer  of  customs  or  excise,   and  shall. 

that  such   o Hence  wa«  wilfull)  committed,  be  forfeited, 

with  all  thereunto    belonging.  .?.  IX 

No  aliens  tode-       And  no  alien  so  arriving  shall  depart  from  the  place 

part  iroiii  place  h0  j.na||  iiaVt»  arri>eij?  cicepi  for  the  purpose  of  makinc 

olitV  nussport".  c'arat'on  «**s  before  required,  or  of  obtaining  such   pa 
'herein-after  mentioned,  without   previously  obtainiug  . 
from  the  chief  magistrate,  or  one  justio:  for  the  district, 
pasVport  shall  be  expressed  the  name  and  rank,  occupati 
scripiion  of  such  alien,   and  also    the  place  to   which  s 
purposes  to  go,  and  which  such  magistrate  or  justict;  is 
application  for^that  purpose,  and  on    production  of   t 
cate  of  his  declaration  as  aiorcsaid,  provided  the  place 
be  a  place  from  which   such   alien  is  restrained   from 
proclamation  or  order,  and   provided  such  alien  shall 
landed  contrary  to  any  such  proclamation  or  order  as 
mentioned.  .«.   11. 
Paunortt  may       ^llt  ^  :i:,J'  suchmagistrate  or  justice  shall  see  reason 
biMc'lufcd.         to  grant  such  passport,  he  may  withhold  the  same,    at 
such  alien  to  gaol.or  detain  him  in  such  custody  as  he  s 
lit,  until  he  shall  have    transmitted  to   the  secretary    < 
statement   in  writing  of   the  circumstances  which  hav 
him  x»  to  withhold  such  passport,  and  commit  such  a 
until  iV  jho-ll  have  r«v«*i*ed  the  directions  of   such  sec 
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n  the  receipt  of  which  he  shall    act   accordingly. 

>ftcn  as  any  alien,  (except  the  domestic  servants  of  any  Aliens  wantln- 
•sry's  natural  born  subjects,  or  of  such  as  shall  have  to  change  their* 
patent   of  denization,  or  been  naturalized,  being  ac-  «*>;*!*,  to  ob- 
ndant  on  their  masters,)  who  shall  have  arrived  since  lmiu  Pa"Ports* 
,   1792,  or  who  shall  arrive  during  the  present  hos. 
11  be  desirous  to  change  his  residence,  or  to  quit  tint 
rich  he  shall  have  arrived  by  virtue  of  his  first  pass. 
llieu  shall  obtain  from  the  chief  magistrate,  or  any  jus. 
he  shall  be  resident,  a  passport  in  the  manner  before 
ind  also  the  name  of  the  place  to  which  he  shall  propose 
;  and  Mich  magistrate  or  justice  is  to  give  such   passport 
rion  ;  but  every  alien  shall,  at  the  time  of  making  such 
i,  exhibit  the  passport  by  virtue  of  which  he  arrived, 
.11  not  have  arrived  by  virtue  of  any  passport,  a  certilu 
:he  magistrate  or  justice,  or  other    person  to  whom 
shal!  have  delivered  an  account  of  his    name  and  de- 
i  the  manner  herein -after  provided,  s.  1:3. 
e   chief  magistrate,  or  any  justice  of  the  peace,  may  Afa..ji,r.lV, 
any  alien  who  shall  have  arrived  since  Jan.  1,   1792,  i-iupouercil  to 
rive  during  the  continuance  of  this  act  (except  such  cam"  aliens  tc 
ervants  as  aforesaid),  and  who  shall  be  passing  through  ex,,,bjt  ll,eir 
n  any  county,  to  exhibit  his  passport,  and  in  default  ^o^'t\J|"m 
in  rase  it  shall  appear  thereby  that  such  alien  is  not  in  mcuuim:  .«•-•-, 
snch  place  as  is  therein  expressed,  and  such  magistrate  fcc. 
lhail  see  cause  to  suspect  that  such  alien  is  not    bunct 
pding  to  such  place,  or  in  case  he  shall  see  cause  to 
at  such  alien  lauded  contrary  to  any  proclamation  or 
may  commit  such  alien   to  the  ga<>!,  or  detain  him  in 
dy  as  he  may  think  proper,  until  notice  thereof  be  sent 
one  of  the  secretaries  of  state,  ami  until  sutlicieut  time 
been  allowed  for  the  transmission  of  the  king's  plea. 
.  unless  his  majesty  sin II  within  twenty. one  days,  sig- 
uch   alien  shall   be  discharged,  or  shall   direiL   that 
shall  depart  the  realm,  such  magistrate  or  justice  may 
.alien  to  be  committed  to  the  common   gaol    until  he 
dircrcd  by  due  course  of  law.  s.  16. 

my  person  h  hate ver,  whether  alien  or  not,  shall  forge,  penalivonj.tu 
t, or  alter,  or  cause  to  he  forged,  kv.    or  shall  ut-  sons  u>.^\^ 
ing  the  same  to  be  forged,  counterfeited,  or  altered,  pawparn,  »\k 
wrt,  certificate,  license  or  allowance  of  time  to  nb- 
censc  or  passport,  or  if  any  person  shall   ohtaiu    the. 
?r  any  other    name  or  description  than  that  which  he 
declared  to  such  custom- ho ime  officer,  or  toMicJt  uu^!?- 
itkcas  are  herein  mentioned,  or  shall  faUelv  pretend 
person  mentioned  therein,   such    person     shall,  on 
i  thereof  in  the  King's    Bench,  or  any  court  of  tn/n* 
for,  gaol  delivery,  or  great  session.-*,  be  imprisoned  in 
on  gaol  for  not  exceeding  three  month-  ;  and  if  such 
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person  shall  be  an  alien,  shall  also  be  adjudged,  at  the  expiration 

of  that  time  to  depart  out  of  this  realm  within  a  time  to  be  II 

mited  bj  such  judgment  ;  and  if  sueh  person  be  found  toenail 

after  such  time,  without  lawful  cause,  he  shall  on   conviction 

be  transported  for  seren  years,  s.  17. 

His  majesty  And  if  advised,  that  it  may  be  dangerous  to  the  security  of  A 

may  order        kingdom  to  send  any  alien  out  of  the  kingdom,  lib  majest] 

taineVin  cus-*"  B,ay  DJ  Tfarrant  nnder  his  sign  manual,  or  the  hand  and  sea 

tody.  of  oqc  of  the  secretaries  of  state,  order  such  alien  to  be  detain© 

in  such  place  and  in  such  manner  as  his  majesty  shall  think  fit,am 

until  his  majesty  shall  give  other  order  to  the  contrary,  t.  18. 

II  s      icstv  ^n<*  **  s        be  lawful  for  bis  majesty  to  order  any  alie 

ihhv "order  the  w°o  shall  have  armed  since  Jan.  1,    1792,   other  than  do 

residence  of      mestic    servants   as  aforesaid,    to  reside    in  any  district   a 

aliens  to  be  at    f,]S  majesty    shall  think,   necessary;     and  if    any  inch  alia 

^acc  "laF  (except  as  before)  being  so  directed,  shall  dwell   or  shall  b 

p  aces.  found  to  be  or  hare  been  in  any  part,  other  than  such  district 

d£"bcdicnce,    any*  °*  tnc  P«ncipal  secretaries  of  stale,   or  any  justice,   o 

chief  magistrate  may  cause  such  alien  to  be  arrested  ;  and  if  I 

appear  that  such  alien  did  wilfully  depart  out  of  such  district,  h 

shall  be  committed  to  gaol ;  and  if  any  such  alien,  except  as  befon 

shall  be  convicted  before  any  justice,  of  knowingly  and  wilfull 

dwelling,  or  being  found  to  be  or  of  having  been  in  any  plan 

in  breach  of  such  proclamation  or  orders  as  aforesaid,  he  ska! 

be  adjudged  by  such  justice  to  be  imprisoned  for  not  exceeuTn 

six  months,  s.  19. 

Aliens  tp  give       And  it  shall  be  lawful   for  his    majesty  to  direct  that  a1 

an  account  of    aliens  shall,  at  such   times  as  shall  be  specified  in  such  ordt 

all  their  wcii-     or  pr0Cjaillatj0llj  give  to  some  neighbouring  magistrate  a  tro 

penalty  of  im-  account  of  all  weapons,  arms,    gunpowder,    and  ammunitiof 

pnsonment.       which  shall  be  in  their  possession,    or  in    the   possession  < 

others  for  their  use  :  and  every  alien  shall,  within  the  time  apt 

cificd  deliver  up  to   such  magistrate  all  such  weapons,  art* 

gunpowder,  and  ammunition,  except  such  only  for   the  k£*l 

ing  of  which  they  shall  have  obtained  licence  under  the  hand  ai 

seal  of  one  of  the  secretaries  of  state  ;  and  no  alien  shall,  subs 

qucnt  to  the  deli*  cry  of  sueh  account,  buy  or   have  any  *u 

in  his  possesion,    or  in  the  possession  of  others  for   his    us 

except  as  bi  fore,  excepted;  and  an\  such  person  wilfully  neglc 

ing  to  give  such  account,  or  giving  a  false  account,  or  wilt' 

Jv  neglecting  to  deliver  up  such  weapons,  arms,  gunpowder, 

ammunition,  or  forcing,    or  altering,  or.  causing  to  be  forf 

or  altered,  or  uttering,  knowing  the  same,  any  sueh  licence* 

buying  or  kuov. rniily  ha\ing  in  his  possession,  or  in  the  p 

session  of  othi'is-,  (or  his  use,  nn\  otl.rr  weapons,  arms,  g' 

poudcr  Or  ammiMiition,  stHi,  on  conviction  thereof  before  a 

justice,    be  ius| .ris^ned  l.>r  not  executing  one  month.  ?•  -O. 

if,.,.»   ,  t-  And  any  of  I  lie  MTretaries  of  state,   or  aiii*   justice,  or  arl 

alun*  uiiiy  be  magistrate,  may  by  warrant  cause  any  house  occupied  v*    u 

tcc.rcht(i.  aliens  aucl  aL>o  any  ho  us*  ju  *  hich  such  alien  snail  be  a  !'>*> 
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•r  Inmate,  not  being  a  domestic  servant  as  aforesaid,  resident  iu 
izch  bonse,  to  be  searched  in  the  day-time,  and  in  the  presence 
oft  peace-officer  to  discover  whether  any  weapons,  arms, 
{Wpomler,  or  ammunition  be  therein  concealed,  s.  £21- 

iad  it  shall  be  lawful  for  his  majesty,  by  proclamation,  to  Ilia  majesty 
uonmd  every  alien  who  shall  then  be  in  or  afterwards  come  in-  lu*f  re,iu,re . 
to  tts  kingdom ,  to  regis  tor  himself  in  the  manner    hemnaf- te:  thcilisi>lvili 
to  Rationed,  and  thereupon  to  obtain  from  such   person   as  and  obtain  li- 
&£  be  appointed  for  that  purpose,  licence  to  reside  within  this  ivnces  of  re»i- 
h^om,  either  generally  without  restriction,  or  specially,  in  deuce. 
■A  places  and  under  such  restrictions  as  to  his   majesty  shall 
unfit  5.  3^. 

Aid  if  any  alien  shall  be  found  at  large,  after  the  time  in  Mich  pcna|«v  nn 
pndamation  limited  for  obtaining  such   licence,  such   person  being  fit  hir^e 
lot  having  obtained  such  licence,  or  an  allowance  of  time  un-  without hcewie. 
owed  to  obtain  such  license,  and  not  being  exempted  from 
•Notion  to  deliver  such  account,  by  this  act,  or  by  any  si 
pmchnation  or  order,  or  by  special  warrant  from  one  of 
mrfaries  of  state,  such  person  may,  at  the  discretion   of  the 
jvdees  before  whom  he  shall  be  convicted,  be  adjudged  to  suf- 
fcrhnprisonment  for  not  exceeding  six  months.    s»  23. 

In  case  any  person  authorized  to  grant  such  licences,   shall  if  the  person* 
Rfcetogive  such  licence  to  any    alien,  such  alien  shall  be  authorized  w 
forthwith  conveyed  before  a  justice,  and  committed  to  prison,  ?«««nt  licences 
"to  the  custody  of  one  of  his  majesty's  messengers,  Until  the  "^l*^^1* 
orrnmsUTices  relating  to  his  case  shall  have  been  certified   to  [.ommitted  un- 
We  of  the  secretaries  of  state :  but  such  secretary  of  state  may  til  the  circum- 
«tber  direct  that  such  licence  be  granted,  or  that  such  alien  be  stances  -hall  he 
coavrved  out  of  this  kingdom  by  warrant  from  one  of  the  secre-  cort,(*,ed  lo  lUr 

•,-     *  c    -   -         n    A  A,       °  J    .,       .      ,   .  A  i    ,.  secretary  ot 

uneiul  stat**:    but  the  person  authorized  to  grant  such  licence,  sl:itt,  xJCt 

talto  whom  application  shall  have  been  made,  it'  he    think  fit, 

*U  rive  such  alien  further  time  for  obtaining  such  licence,  and 

a  that  case  signifv  the  allowance  of  time  by  writing  under  his 

toidand  seal,  specifying  the  time  allowed,  during  which  time  the 

ilrn  may  reside   w  iihin   this  kingdom  n*  if  such  licence    had 

tarn  obtained :  ?o  that  he,  during  such  time,  reside   in    such 

l*U",  a*  *l)jll  be  expressed  iu  such  writing  allowing  further  time, 

fid  not  Hse where.  >.  \i  1. 

And  if  ain  alien  hating  such  licence,  or    such  allowance  of  if  aliens  f>'M.d 
Mscr  time  "to  obtain  a  licence,  shall  be  at  large,    in  any  place  »«i  <>i  ih:ir 
■»  hiiv.a  the  district  allowed,    or  shall  be  found  not  to   have  £*tr*lJ;  ^'l'1* 
^■lii-d  v% 1 1 It  the   restrictions  or    conditions  thereof,  (if  any)  lcill:d,  L 
*•  n  licence  or  allowance,  shall  be  forfeited,    and  such  alien  be 
wbK  to  all  >uch  penalties  as  he  would  hate  been  subject  to  if 
■t  ?uru  lit-cure  or  allowance  had  been  granted.  *•.  *25. 

lfanj  liivi.ee  or  allowance  of  time  to  obtain  a  licence  shall  Fresh  Kroner* 
wtat,  nr  dcMrotcd,  any  person  authorized  to  grant  the  san:c  !!:'/  b'  *-'r"Ml'J 
u)  «r«,fi  vro.if  tin  oath,  that   it  has  been  mi  lo*t  or  destroved  ';' ;.'*':'  \\l~ 
i**-1"  a  irr:h  licence  or  allowance,  stating  ihe  former,  and  tnc 
"^ui  bTpaiiiiiiti  ^uih  fiebh  license  or  allowance,  *.,  l2G. 
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Xnaien-r  n  :;i  And  no  alien  shall  leave  tui»  kingdom  without  a 
ti.c  re* Im  with-  fropi  one  of  the  secretaries  of  .-tate,  or  some  pcr>on  . 
r.i.i  *  p4irp^.rr#  \yy  j^  majesty,  which  passport  jiiiall  .be  produced  t 

inJL^fT!ini!iU!u    cer  °^  cu»toms»  1*^0  being  >ati>Ued  that  the   person 

Koch  on  board    whom  the  same  was  granted,  thall  allow  such    pas* 

«jiiioar.  certify  such  allowance,  by  marking  the  same  on  such 

and  signing  the  same,  with  the  date  of  such  allowance 

passport,  with  such  allowance  thereon,  shall  be  produ 

master  of  the  vessel ;  and  if  any  alien  shall   embark 

ajiy  vessel,  not  having  obtained  such  passport  and  allou 

lj:e  knowledge,  privity,  and  consent  of  the  person  hi 

cr>;nniand,such  roaster  or  person  having  the  command  shi 

vict  ion  thereof  be  fore  any  justice  or  chief  magistrate, 

one  moiety  to  the  in  former  and  the  other  to  his  inajcs 

a.ny  such  person  sliall  neglect  forthwith  to  pay  such  pei 

qfcer  of  customs  as  a  foresaid  may  detain  such  vessel 

^Mp  shall  have  been  paid  ;   and  every  alien  who  shal 

^^^fapardauy  vessel,  with  intent  to   leate  this   kin£ 

kating  previously  obtained  sucji  passport  and  allow ,11 

von  vie  ted  before  any  justice,   shall  be  adjudged  to  ; 

prisonment  not  exceed ipg  two  mouths:  but  it  shall : 

cessary  for  any  mariner  actually  eugaged  in  the  nav 

any  vessel  to  obtain  any  such  passport    s.  27. 

Arre«t  of  aliens      Aliens  who  have  quitted  their  respective  couirfric 

%vt  debt.  g0|j  0f  a„y  rcTolutipn  or  troubles  in  France,  or  coui 

quered  by  France,  shall  not    be  liable  to  be  arrested, 

in  execution  by  reason  of  any  debt  or  cause  of  actk 

in  any  parts  lwyond  the  seas,  other  than  the  domini 

itiajchtyy  while  such  aliens  were  not  within  the  said 

of  his  majesty  ;    and  if  arrested,    or   taken  in   execut 

alien  shall    be  d  is  charged  by   order  <>f  any  of  the 

(Vettminstcr,  or  any  judge  of  such  courts  in  vacation 

Penalty  on  ali-       Jn  CaSC  .Mly  ajien>  ^ho  shall  not  have  obtained  a  p 

Mrcoi^ii^ili3  jeave  this  kingdom,  shall  not  proceed  uith  due  diligeuc 
^m^onf.  fbis  kingdom,  such  alien  shall  be  liable  to  all  such  p 

he  would  have  been  subject  to  if  no  passport  had  beei 

*.  29. 
Person*  to  ro-        Every  person  who  shall  receive  into  his  house  or  a 

Quire  aliens  u»    r      Ai  *  i     i    •  •  j-         ,i  r 

lodger*  to  pro-  n>f  the  purpose  of  lodging  or  residing  therein,  fori 

duce  lic«Mi!»e,      tweuty-four  hours,  any  alien   who  ought  to  procure 

and  to  k-iuI        shall  require  such  alien  to  produce  such  liccu*e,  an 

enpy  to  jus-       ver  a  copy  thereof,  beforchc  receive  such  alien  into  hi 

iu»,     u  apartment,  to  lodge  or  re>jde  therein  :  and  within  tw 

Jiours  after  such  alien  shall  have  come  to  reside  in  s 

or  apartment,  deliver  such  copy  to  any  justice  or  coi 

siding  in  or  near  the  place,  and  also  to  the   overset 

poor,  with  a  notice  that  the  alien  named  therein  did  cc 

side  on  a  day  in  such  notice  specified,  which  shall  be 

day  on  which  such  alien   actually   came   to    reside  ; 

person  shall  knowingly  receive  any  such  alien  not 
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ice,  or  not  delivering  a  copy  (hereof,  or  shall  neglect 
such   copy,  with  such   notice  as  aforesaid,  to  such 
nstabic,  or  overseer,  he  shall  forfeit  not  exceeding  101. 
r  to  the  informer,  and  the  other  to  the  poor.     a.  30 
e  copies  of  all  such  notices,   so  delivered  to  such  jus.  Oipie§«f«ncli 
rotables*  shall. in  Jsvndon,  and  within  the  bills  of  inor-  """'-"tut"-' 
transmitted  once  in  every  week  to  any  otlicer  appoint-  !e"$i0n^|uarter 
purpose,  and  in  every  other  part  of  the  kingdom  tour 
etrry  year   (that  is   to  say,)  on    the  1st   qf  Dec. 
nrrA,    1st  of  Feb*   and  1st   of  Sept.  in    each   year, 
rk   of  the  peace  ;  and  the  same  shall  be  laid  by  such 
the  peace  before  the  justices  at  their  next   quarterly 
ind  shall  by  them  be  certitied  to  one  of  the  secretaries 
and  such  justices  shall  from  time  to  time  make  at  their 
sessions  such   orders  in   the  premiss  as  may  be  ne- 
r  the  due  observance  and  execution  of  t lie  several  pro-  * 

•rein   contained,  by   such  justices,    constables,   and 
Jic  peace  respectively,     s.  31. 

shall  be  lawful  for  the  lord  mayor,  or  any  alderman  of  Mjvom.  &c.  te 
md  for  any  justice,  being  specially  authorised  by  one  mm-mit  i«>  se- 
ctaries of  state,  or  any  chief  magistrate  of  any  city  «="-iaiyoi  Hum 
so  authorized,  to  cause  any  alien  whom  he  ?  ha  11  have  T\wh\>Z"w\- 
suspect  to  be  a  dangerous  person,    to  ljc  taken  into  j,,,^. 
nd  examined,  and  either  to  discharge  or  detain  such 
istody  as  shall  appear  advisable ;  and  if  it  appear  lit 
such  alien,  such  mayor,  alderman,  or  chief  magistrate, 
warrant  order  such  alien  to  be  detained  until  his  majes. 
ire  shall  be  known  ;  so  that  every  such  magistrate  shall 
trausmit  an  account  of  his  proceedings,  and   of  the 
r  which  he  shall  have  thought  fit  to  detain  such  alien, 
the  secretaries  of  state,  in  order  that  his  ma jesty  may 
what  may  be  fit  to  be  done  thereon  ;   and  his   ma- 
,  bv  warrant  under  his  sign  manual,  or  bv  warrant  uiu 
ind  anqVseal  of  any  of  his  principal  secretaries  of  state, 
st  that  such  alien  shall  be  discharged,  or  ordered  out 
gdom.     f.  33. 

foreign  ambassador  or  other  public  minister,  nor  the  Act  not  to  rx- 
rrvants  of  any  such,  registered  according  to  the  laws  in  t,,iul  u'  !*»«,ci^u 
1  being  actually  attendant  upon  such  minister,  shall  bo  '"^  ^'rva-'it^ 
K  alien  within  this  act.  s.  ;*4. 

othing  in  this  act  shall  atfect  any  alien  in  respect  of  any  X»r  to  acts 
shall  make  it  appear  that  he  was  not  above  the  age  of  f,°"e  b.v  I'd  son* 
tthetime.  s.  35.  "il".'4*™* 

my  question  shall   arise  whether   any  person  alleged  iv„Vi<»  li.-  o* 
Jien,  and  subject  to  this  act,  is  so  or  not,  the  proof  the  aU-n. 
person  is  a  natural  born  subject,  or  denizen,  ornatu. 
r  if  an  alien,  is  not  subjret  to  (his  act,  bv  reason  of  any 
I   shall  lie    on  the  person   alleged  to    be  an  alien. 
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Prosceution5  to  AH  prosecutions  against  any  aliens  for  any  offcne 
be  by  indict-  punishable  by 'this  act  as  felony,or  by  transportation,!  ha 
IBtm*  indictment  oV  information  in  the  Court  of  King's  Bench  a 

minster,  or  in  any  court  of  oyer  and  terminer,  or  gaol  c 
in  England,  or  great  sessions  in  Wales.  $.  37. 
Aliens  adjtulg-      ]n  a|]  cases  in  which  any  person  shall  be  adjudged  to  b 
ported  whereto  Portc^  tne  transportation  shall  be  to  such  place  as  his  n 
be  tent.  w'*n  l^e  advice  of  his  privy  council,  shall  direct  *.  38. 

Persons  sen-  ^nd  m  casc  any  P*«©n,  ordered  to  be  transported  I 

tenced  for  shall  escape  previous  to  such  sentence  being  carried  into 
transportation  tion,  or  shall,  after  being  transported,  be  found  at  large 
found  within     this  r„ai,n,   he  shall  be  "guilty  of  felony,  without  bei 

the  realm.  dorgy     $   ^ 

Justices  of  ital  in  every  case  in  which  power  is  given  by  this  ac'  i 

coam of rt cord  mit  any  alien  to  gaol,  or  to  send   such  alien  out  of  th 
nM^adruie        dom,  and  such  person  shall  for  that  purpose  be  taken  b) 
iciu  to    hi.    jjfcrc(|  |0  any  person  for  that  purpose,  or  in  which  any 
is  committed  cither  for  safe  custody  or  otherwise,  unt 
alien  can  be  sent  ont  of  the  kingdom,  it  shall  be  lawful 
of  the  justices  of  the  coarts  at  Westminster,  or  any  of  the  i 
if  upon  application  made  he  shall  see  sufficient  cause  to  \ 
that  such  p  crspn  is  not  within  the  description  limited  by  t 
to  admit  such  person  to  bail,  giving  sufficient  security 
appearance  to  answer  the  matters  alleged  against  him, 
be  present  at  the  trial  of  any  indictment  to  be  preferred 
him.  s.  40. 
In  what  case  Algo  uny  justicfc  may  admit  any  alien  to  bail  who   shal 

justices  iiihv      |)CCn  comnii^tcj,  such  justice  being  authorized  so  to  do  I 

aoiiur  anei*i  to  A      ..  r  a:  *  A     .         r     nA    .  .-   .  ., 

^u;j  rant  of  one  of  the   secretaries  of  state,  specifying   the  t 

to  he  taken  by  such  justice,  s.  41. 
Alien  hriiled  ^1U*  M^en  any  such  alien  shall  have  been  so  admitted 

nr-v  It  indict-  the  attorney  general  may  cause  an  indictment  to  be  prt 
et!,  and  it  vcr-  or  an  information  to  be  tiled  against  him,  and  such  alie 
jiict  against       forthwith  anpear.and  plead  to  such  indictment  or  inforr 

mm,  committed  ■  \        '        .  ■  .  .       ..        .»     ,    ..    , 

Mid  sent  out  oi  aT'^  '*  a  v*»'diet  n«  given  against  Mich  alien  he  shall  tm 
tiic  country.       be  immediately  committed  by  the  court,  or  may,  if  not  \ 
be  taken  by  «ny  warrant  of  any  jud^e,  for  safe,  custod 
fccth  alien  can  l>e  .H»nt  out  of  tlie  realm  under  this  act. 
R.covtivcf  All  pecuniary  penalties,  exceeding  AOL  shall  be  rccov 

jiurtitu*.  any  of  the  courts  of  record  at    llc^tmimivr^  or   thee 

greal  scions,  or  courts  of  the  counties  palatine,  and  al 
ties  not  exceeding  -10/.  shall  on  conviction  of  the  otlende 
oath  before  any  justice  of  the  county  or  place  where  the 
shall  be  coin  in  it  ted,  be  levied  bv  distress  and  sale; 
want  of  sufficient  distress  such  justice  is  to  commit  sue 
der  to  the  Common  gaol  for  not  exceeding  three  moutl 
uo  vcr  I  tor  art  shall  be  allowed.  .«■.  43. 
Pari»li<nnrrs  The.  inhabitants  of  any  parish,    township,  or  place, 

iui.y  be  w ii-  deemed  competent  u  it uc^es,  not wi {hi landing  any  pari 
P1****-^  peiiaify  is  giu-n  to  the  poor.  s.  41. 
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fin  j  person  shall  be  sued  or  prosecuted  for  any  thing  done  Limitations  of 
pomtmnce  of  this  act,  such  action  or  prosecution  shall  be  actions. 
sseoced   within   twelre  calendar  months ;  and  such  person 
y  plead  the  general  issue,  and  if  judgment  be  obtained  by  the  Treble  cons. 
tat&at,  he  shall  haxc  treble  costs,  s.  45. 

Iks  sowers  and  authorities  given  by  this  act  to  any  justice,  Extent  of 
*jar,«r  chief  magistrate,  shall  noteztend  to  give  any  authority  powers  given 
uaseyond  the  limits  of  their  respective  jurisdictions,  s.  46.  lo  »,»g|»tr»tM- 
flu  oA  shall  continue  in  force  until  three  months  after  the  Continuance  of 
Ration  of  a  definitive  treaty  of  peace,  s.  47.  act* 

Mmanack.     See  Stamps. 

Amendment  of  orders  of  justices  of  peace.     See 
Sessions. 


ANNUITIES,  PUBLIC. 

[BE  contributor*  to  life  annuities,  on  demand  of  any  half-year. 

lj  payment,  unless  the  nominee  appears  in  person,  shall  pro. 
ice  certificates  of  the  life  of  (he  nominee,  signed  by  the  minis- 
w tad  churchwardens  of  the  parish  ;  or  otherwise  they  may,  at 
avelection,  make  oath  of  the  life  of  the  nominee,  upon  the  day 
'ken  the  payment  became  due,  before  one  of  the  judges  at  West- 
Mffcr,  or  one  of  the  just  ires  of  peace  of  the  cotm  ty  ;  and  the 
■slices  arc  to  make  a  certificate  1  hereof;  for  which  oath  and 
crtificate  no  fee  >hall  be  demanded,  nor  any  stamp  duty  paid* 
Rs/jw  annuity  Act.  29  Ceo.  3.  c.  41.  s.  '2*7. 

The  former  acts  respecting  annuities  for  liv.'s  bo  for*1  granted, 
•stain  similar  clauses. 

Apothecaries.     See  Physicians,  $£c* 


APPEAL. 

AN  appeal,  in  f h<*  sense  wherein  it  is  hero  used,  does  not  sig- 
nify any  coinp'alnttoa  superior  court  of  an  iiijuMiivdoneby 
M  inferior  one,  which  is  the  general  understanding  of  the  word  ; 
■it  it  here  means  an  original  suit.  4  Black,  t.  Com.  3H. 

Ansppeal  therefore,  when  spoken  of  ?s  a  criminal  prosfcn*:\>n, 
Bin  action  by  a   private  subject  *  against  another,  iu;    m- ,i- 

.  •  Itaprirett-  prow-s  for  the  piurshmcn'  of  »M'i«::r  oii::i<%  L;k!  pi  Vy 
•^•ripoal  in  th*.-  U\i\*-%  v>\nr.  u  »u;\ :  tv  j.r-  \mr>:\  ■;.•:*  i.-ij.cl'.oi:,  ciifu!  a  -n  re- 
f*>  wucufatanriv  jiuiil  to  the  jmr'y  injur.-d,  cr  hi::  ;irla:i-.-:^,  to  expiate  ci.ur- 
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Different  na- 
lures  of  ap- 
peals. 


Capital. 


Rot  capital. 

1.  Appeal  of 
dealli. 

King  cannot 
purdui. 


heinous  crime ;  seeking  revenge  and  punishment  for  the  ] 
lar  injury  done  him,  and  at  the  same  time  prosecuting 
crown,  in  respect  of  the  offence  against  the  public*  4  BUia 
319.     1   Bac.  Jbr.tit.  Appeal. 

The  utmost  nicety  and  circumspection  is  requisite   to 
served  in  the  conducting  of  the  proceedings,  noue  of  the 
of  amendment  extending  to  appeals ;  it  id  therefore   a  n 
prosecution  now  very  seldom  used,  and  from  itsrindicttt 
plexion,  in  fact,  not  much  countenanced  by  the  courts*, 
ever,  as  it  still  may  be  resorted  to,  it  will  not  be  impr 
shew  what  is  the  general  law  upon  tie  subject ;  but  for  1 
nice  distinctions  which  have  been  taken  and  allowed  of 
various  kinds  of  appeajs,  the  reader  must  be  referred  to  i 
borate  treatise  of  Mr.'serj,  IIawkin$+. 

Appeals,  considered  as  to  the  matter  of  them,  are  of  tw< 
namely,  not  capital ;and  capital:  of  the  former,  the  whol 
ing  seems  to  be  entirely  obsolete  at  this  day,  except  so  fs 
.  same  respects  a  prosecution  for  may-hem. 

The  appeals  therefore  that  seem  material  to  be  cons  id 
this  place,  are  those  of  death,  larceny,  and  rape,  which  an 
appeals ;  and  that  of  mayhem,  which  is  deemed  a  trespass, 
capital. 

First,  An  appeal  of  death,  which  is  now  chiefly  in  use,  i 
diet  he  action,  which  the  law  gives  a  wife  against  her  hi 
murderer,  and  to  the  heir  at  law  against  one  who  kills 
cestor,  which  being  the  suit  of  the  subject,  the  king  cant 
don.  1  Bacon's  Abridgm .  122. 


itvmis  offeixcs  :  which  was  a  custom  derived  to  us  in  common  « ith  othei 
nations,  from  our  ancestors,  the  ancient  Hermans  ;  amniit;  w  horn,  ace 
Tacitus  if  teas  tustnmary  to  punhh  homititie  rvtth  a  certain  mimhrrof  • 
firm,  nut  of  which  the  relations  of  him  that  was  slain  received  satisfaet'w 
/<</.;. iridium  ceiio  nrmmtoivm  ac  pvcorum  numrm  ;  recipiiqur  aot^j'icih 
\»r>n  (Inmus.  Tac.  de  inor.  Germ.  chap.  21.  1  In  the  same  iu:mn< 
lri*h  brehon  law,  iu  case  of  murder,  the  hrchon  or  judge  was  used  lot 
between  the  murderer  and  the  friend.-*  of  the  deceased,  who  prosed 
by  canting  the  malefactor  to  give  unto  them,  or  to  the  child  or  wife  ol 
^n«  >lain,  a  rccoiii]>en<»c  which  tiny  called  an  criath  ;  and  thus  we  1 
S:»\ou  laws  (paitirularly  those  of  king  Athcfstan)  the  several  a-i'rr^rMs 
rule,  established  in  proa  restive  order,  from  the  death  <  f  the  ceorl  «»r  jm 
to  that  of  the  king  himself :  and  in  the  laws  oi  Hen.  I.  we  have  an  a< 
whnt  i it li**r  offences  w«  re  then  redeemable  bv  weregild,  and  what  wcr< 
As  therefore,  during  the  continuance  of  this  custom,  a  process  was  cert 
in  for  recovering  (he  urn  gild  by  the  party  to  whom  it  was  due,  it  se 
when  these  offcuccs  by  degrees  grew  r.o  longer  ledeemablc,  the  priva 
was  still  continued,  in  order  to  ensure  the  infliction  of  punishment  up 
fender,  though  the  party  injured  was  allowed  no  pecuniary  coinpcnsati 
offence.  4  JilaJi.C'um.  313. 

*  Sec  the  ca*cs  IJigby  against  the  Kennedy t.     5  Burrows  Rep,  2i 
Smith  against  'ia.-ilnr,  in  the  same  volume,  °,793. — The  appeal  in  the 
was  certainly  brought  very  improperly,  aud  bears  evident  traits  of  ha 
the  result  of  party  rancour. 

t  They  are.\ery  accurately  treated  of  in  2  lfavk.  chap.  23. 


a  no  necessity  tnat  mc  appellant  narc  tneansuiutc 
e  goods  stolen ;  for  a  carrier,  or  even  a  servant  ti> 
redelivered  to  be  carried  to  a  certain  place,  or 
is  having  possession  of  the  goods  of  a  church,  or  in 
tisou  whatsoever,  who  is  so  far  intrusted  with  the 
her,  as  in  judgment  of  law  to  hare  the  possession, 
are  charge  of  them,  may  have  an  appeal  of  larceny 
ie  who  shall  steal  them,  for  they  have  a  special 
xty  in  them  against  all  strangers.     2  Hawk,  a,  23. 

jr  the  common  law  any  virgin,   wire,    or  widow,  *  Appeal  »f 

n  appeal  of  rape  against  any  one  who  had  ravished  "&"' 

she  were  his  niefe  i   or  a  free  woman  ;   but  a   law. 

!  never  bring  such  appeal  "without   her   husband; 

immon  law  the  ravbher  was  to  suffer  death.    2  ln- 

o.Litt.  1.  3. 

t.  of  Wcttm.  I.e.  13,  reduccilthc  offence  of  com. 

a  to  a  trespass  *,  and  rendered  it  punishable  only 

inner  as  other  trespasses,  and  so  it  continued  till  tfiu 

:  statute  of  Wettm.  2.  c.  34,  by  which  it  is  enacted, 

*  ravishes  any  woman,  jchcrc  she  did  not  consent 

;r,  shall  have  judgment  of  life  and  number  ;  ami 

t  content  after  Jk  ihall  have  judgment,  if  attainted 

suit :  but  this  statute  does  not  restore  the  old  rum. 

■elation  to  such  appeals,  as  it  would  have  done  if  it 

ulcd  the  said  statute  of  U'estm.  1  ;  for  it  makes  a 

trning  them  ;  therefore  all  appeals  ol  rape,  which 

tpven  bv  this  statute,  must  conclude  cunfra  (or mam 

took,  c'  23.  s.  69. 

An  appeal  of  mayhem  lies  for  any  hurt  done  to   a  4-  Appeal  of 

,  whereby  be  is  rendered  less  able  m  lighting  to  an.  "15J,ie'u- 
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of  chancery,  returnable  in  the  King's  Bench  only,  or  by  biD 
Hawk.  c.  23.  s.% 

Appeals  by  bill  may  be  sued  in  the  King's  Bench,  against  i 
person  in  actual  custody,  or  by  having  bail  filed  for  aim  thfl 
Croke.  EH:.  606. 

A  bill  of  appeal  lies  before  justices  of  eyre,  and  before  jotti 
specially  assigned,  and  before  justices  of  gaol  delivery  ;  and  ; 
the  same  reason,  as  some  say,  before  justices  of  assize ;  who, 
the  purport  of  several  statutes  are  authorized  to  deliver  a* 
without  any  special  commission  against  any  prisoner  in  the  a* 
which  they  are  to  deliver,  or  as  it  is  generally  holden,  against 
person  whom  they  have  bailed.  Ibid.  233.  2  Hamk.  c,  i 
s.  5,  o,  7 j  8« 
%  The  better  opinion  is,  that  justices  of  peace  have  no  power 

receive  an  appeal.  %  Hawk.  c.  29.  *.  9. 

But  it  is  certain  thai  an  appeal  may  be  commenced  by  bill  1 
fore  the  sheriff  and  coroner,  and  removed  from  them  into  I 
King's  Bench  by  certiorari.  Ibid.  $.  10. 
Who  mny  bring  An  infant  may  bring  an  appeal,  but  he  must  prosecute  it  by 
au  ttjtjxai.  guardian,  and  shall  not  be  nonsuited,  upon  such  guardian's  M 
appearance  at  a  day  whereon  he  is  demandable  ;  but  if  theiaas 
comes  into  court,  and  says  that  ho  will  relinquish  the  suit,  m 
the  guardian  insists  to  continue  it,  the  court  may  discharge  aiaaf 
assign  another.  1  Bacon's  Abridgment  124. 

But  an  idiot,  or  person  born  deaf  and  dumb,  oroneattaM 
of  treason  or  felony,  or  outlawed  in  a  personal  action,  so  M 
as  such  attainder  or  outlawry  continues  in  force,  Cannot  bring  a 
appeal  whatsoever,  2  Hazzk.  c.  '23.  s.  32. 

The  wife  only  (unless  she  hail  a  share  in  the  guilt,  in  wnk 
case  it  shall  be  brought  by  the  heir)  can  bring  an  appeal  of  tl 
death  of  her  husband,  hut  she  must  have  been  his  lawful  wift 
which  must  be  tried  by  the  bishop's  certificate.  1  Bacon's  Ab.YR 
Also  a  won  an  divorced  from  her  husband,  though  a  vflal 
able  sentence.,  cannot  maintain  an  appeal.  1  Haick.  c.  23.  s.  ft 
l>ut  a  wile  who  elopes  from  her  husband,  and  the  wife  of  at 
attainted  of  high  treason,  may  have  an  appeal  of  his  death ;  thong 
such  a  wife  cannot  have  dower  ;  for  the  statutes,  which  isk 
away  dower  in  those  cases.  *ny  njtiiiiig  as  to  her  right  of  bfia| 
iug  an  appeal.     Ibid.  .?.  37. 

If  the  wife  take  another  husband  either  before  or  pcndiugtfc 
appial,  >he  puts  an  end  to  it  forever;  and  if  she  marry  afte 
judgment,  she  cannot  pray  execution.  Ibid.  s.  36. 

For  the  death  of  an  uiu.es:  ur  who  leaves  no  wife,  thchciro*\ 
can  briu^au  appeal,  and  such  h:*irmu.st  himself  be  innocent  of  th 
fact  :  he  must  also  \m  heir  iicncnd^  according  tolhe  course  of  tn 
coc.mou  law,  and  ai-o  heir  mule.  *2"  lhizok.  c.  l2J.  s.  40.  41,  *- 
Vi)r  by  magna  tkarta.  c.  .r>,  No  one  shall  be  taken  or  iwur 
soned  on  ihe  appeal  of  a  w^man  for  the  death  of  any  t»oc  be 
herovvn  husband. 
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And  if  therefore  she  brings  such  an  appeal,  the  court  ev  of. 
Jkio  will  abate  the  writ ;  but  no  other  appeals  by  zoo  men  are  e.r- 
ttpfa/,  besides  the  appeal  for  the  death  of  an  ancestor.  g  lla&k. 
c.  S3,  j.  42. 

If  u  heir  die  pending  an  appeal  commenced  by  him,  no  other 
a*  fined  in  such  appeal,  or  commence  a  new  one  ;  and  if  the 
rilktrf  bringing  an  appeal  be  once  vested  in  any  heir,  who  dies 
wiaMit  bringing  any,  the  stronger  opinion  is,  that  the  right  of 
tjpolhgonc  for  ever;  and  if  an  heir  die  after  judgment  givcu 
qpiaft  the  appellant,  it  is  questionable  whether  his  heir  can  sue 
encation.  1  Bacon's  Abr.  124,  125. 

By  the  stat   of  Gloucester,  0  Ed.  I.e.  9.  zchiclijias  been  con-  within  what 
ttrtai  to  extend  only  to  appeals  of  death)  '  An  appeal  shall  not  timr  t<>  he 
be  abated  for  default  of  such  suit,  if  the  party  sue  within  the  biouglu. 
year  and  day  after  the  deed  done  ;'   the  computation  whereof, 
Mtkc  Uw  is  now  settled,  shall  be  made  not  from  (he  day  when 
nt  wound  was  given,  but  from  the  day  when  the  party  died  ;  also 
At  year  and  day  shall  be  computed  from  the  beginning  of  the 
Air, and  not  from  the  precise  time  when  the  death   happened,  be- 
catte regularly  no  fraction  shall  be  made  of  a  day.     1  llucoiVs 
JJr.  125. 

Km  appeal  of  rape  (ZITaick.  c.  23.  *.  72.).  anil  also  of  larceny, 
(Aid.  t.  4$.)  may  be  brought  in  any  reasonable  tiim>,  the  judg- 
ment whereof  lies  in  the  discretion  of  the  court ;  for.  as  has  been 
Wore  observed,  the  statute  of  Gloucester,  c.  !J,  extends  only  to 
appeals  of  death. 

All  appeals  arc  local  actions,  and  regularly  to  he  tried  in   the  WVrrto  > 
CMDtv  h herein  the  oiience  was  committed.  Di/cr.    oH.  (l-' lk 

If  the  appellant  wants  any  of  Mune  requisites  required  by  law,  wiui  is  n  *on.j 
in  a  person  who  brings  an  appeal,  it  will  be  a  good  plea,  as  that  i,;it ito  dii  :«i,- 
a woman  was  never  lawfully  married,  or  hath    not   continued  a  (">a<> 
tidow  ;    that  A.  B.  is  heir  at  law,  and  not   the  appellant;  that 
ueappellant  hath  no«  brought  the  appeal  v\  iti.iu  the  year  and  a 
|     day,  is  an  idiot,  deaf  and  dumb,  or  attainted  ul  treason  or  felony. 
i     Ula^k.c.  23.  .?.  130. 

And  ^conviction  of  manslaughter  on  an  indictment  for  mur- 
4n.  and  vL i  gij  thereon  fuui,  may  be  pleaded  in  bar  of  an  appeal 
tf  ttte«amc  death.     5  BunoiSs  Rep.  V!80 L . 

Atkl  nhcre  the  co nit  delay  to  call  a  man  to  judgment,  such 
tW'iiction,  and  the  prayer  of  cUrsjf  thereupon,  may  be  plead- 
ed in  bar  of  the  ap|K.*aI ;  for  the  delay  of  the  court  to  b*  a.'v  i-- 
*I,  ihall  in  no  way  prejudice  th,*  ^T\y  doiViiJant.  but  lie  ;:uv 
tauul  appeal  by  i-lradni:;  a  tonviji.o.i  'ind  pi'jyi.r  of  i-!erg\, 
«*"  much  «>  //    he  hud  been  actually  admitted   to  it.      2  Ha.iL. 

It  ■'Hi.  i.  11.  confirmed  in  thuca^t  v*i  Smith  arid  Taylor.    6  liar- 
bat  if  the  record  on  which  Ik1  vv.v;  ^o   on  fitted  and  admitted 
to  clcr**-  is  erroneOMS,  either   in  r.-sfiuct  of  in*uriicier.cv  in   the 
^tment,  or  for  a  mis-trial,  or  ;;•«  like,  so   that  hi:  i.i'e   «■*■ 
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not  in  clanger  at  the  trial,  he  cannot  plead   sndi  Contact 
clergy  thereon  had,  in  bar.  2  Hawk.  c.  36\  s.  15. 

The  better  opinion  seems  to  be,  according  to  Hawk 
one  convict  of  homicide  may  plead  Buch  conviction  in  t 
appeal.     2  Hoick,  c.  ?6\  jr.  53. 

A  retraxit  of  one  appeal  is  a  good  bar  of  another  for  1 
thing,  and  bo  also  is  a  nonsuit ;  and  according  to  some  o 
so  is  a  discontinuance  after  appearance,  but  not  beff 
Bacon's  Jbridg.  1'28. 

A  release  of  all  manner  of  actions,  or  of  all  actions  c 
or  of  all  actions  concerning  pleas  of  the  crown,  or  of  all  i 
or  of  all  demands,  is  a  good  bar  of  an  appeal ;  but  a  re 
all  personal  actions  does  not  bar  an  appeal  of 
being  an  action  of  an  higher  nature.  2  Hawk. 
s.  lis. 

If  the  appellee  pleads  a  special  plea,  which  does  not 
to  a  confession  of  the  fact,  he  must  at  the  same  time  pic 
to  the  felony,  except  in  special  cases  ;  as  whero  such  pie 
be  prejudicial  to  him, or  where  such  plea  declines  the  juri 
of  the  court.  Ibid.  s.  137. 
Appellee  ac-  These  appeals  in.iy  be  brought  previous  to  any 
quilted  cannot  ment ;  and  if  the    appellee  be.  acquitted  thereon    he 

ridYcted?18  ^    aftc™"ard»  bc  ^dieted  for  the  tame  offence.     4  Black 

315. 

But  an  acquit-       And  so  also  was  an  acquittal  on  an  indictment  a  good 

tal  on  an  in-     an  appeal  by  the  coirm  »n  law  :  and  therefore,  in   favou: 

dictrntnt  :s  no    p^j^  a  general  practice  was  introduced,    not  to  try  ani 

lUalV*  *U  **"      ou  an  indictment  of  homicide,  till  after  the  year  and  da 

in  which  appeals   may  be  brought   were  past;    by  whi 

it  often  happened,  that  the  witnesses  died,    or  the  win 

forgotten*;  to  remedy  which  inconvenience,  it  wascnac 

2  Hen.  7.   c.  1,  *  That  if  any  man    be   slain,    and  the 

4  murderers,  abettors,  maintaiucrs,  and  comforters,   be  i 

1  they,  and  all  other  accessaries,  shall   be  arraigned   an 

4  mined  of  the   king's   suit  within  the  year,  and   not*ti 

4  )car  and  day  for  any  appeal  ;  and  if  principal  or  acre 

4  acquitted  at  the  king's  suit  within  the  year  and  day,  1 

*  lice  shall  not  sutler  him  to  goat  large,  but  either  remit 

*  prison,  or  let  him  to  bail,  till  the  year  and  day  be  passi 
4  if  the  felons  and  accessaries  be  acquitted,  or  the  prin« 
4  the  felony,  or  any  of  them  be  attainted,  the  wife  or  nc 
4  to  him  so  slain  may  ha?e  their  appeal  within  the  year  i 
4  after  the  murder  dune,  against  the  persons  so  acquitted, 
4  their  accessaries,  or  against  the  accessaries  of  the  princ 
4  any  of  them  so  attainted,  or  against  the  said  princi 
4  tainted,  and  the   benefit  of  clergy  not  had  ;  and  the  aj 


*  l  Bi.uk.  Com.  335. 
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hare  like  advantages  as  if  the  acquittal  or  attainder  had 

sen.' 

statute  extends  only  to  an  appeal  of  death  ;  therefore  an 

d  on  an  indictment  for  any  other  felouy  except  death , 

11  be  pleaded  in  bar  of  an  appeal  for   the  same  crime. 

k.  f.  33.  *. 15. 

te  common   law,   a  defendant  may  recover  damages  AppeM.mt 

iw  and  malicious  appeal  against  the  appellant  and  his  J[nf^*"%^ 

t,  b)  a  writ  of  conspiracy,  or  action  on  the  case.  Co.Litt.        *e  *We*  * 

by  stat.  Westm.  2.  13  Ed.  1,  e.  12,  it  is  enacted  that, 
Lay  appealed  of  felony  doth  acquit  himself,  the  justices  shall 
th-  appealer  by  a  year's  imprisonment,  and  the  appeal  • 
n  restore  to  the  parties  appealed  their  damages,  accord- 
the  discretion  of  the  justices,  and  bs  ransomed  towards 
3,  and  if  not  able  to  recompense  the  damages  it  shall 
tired  by  whose  abetment  and  malice  the  appeal  was  cora- 
i;  and  if  it  be  found  by  the  same  inquest  that  any  man 
lor  throngh  malice,he,  shall  he  distrained  by  a  judicial  writ ; 
tebe  courier,  he  shall  be  punished  by  imprisonment  and  pay 

3. 

i,  at  common  law,  an  appellant  shall  be  fined  for  an  Hi- 
ed appeal,  at  the  discretion  of  the  justices,  in  cases  not 
bd  against  by  this  statute  ;  as  upon  a  nonsuit  after  ap- 
ce,  or  where  the  appeal  abates  by  the  folly  of  the  appcl- 
>r  where  a  feme-covert  such  an  appeal,  known  by  her  to 
undies  ;  as  for  the  death  of  an  husband  whom  she  knows 
.lire.    2  Ilazsk.  c.  €i?,.  s.  1 50. 

if  the  appellee  be  found  guilty  he  shall  suffer  the  same 
nit  as   if    he    had  bi-en  convicted  by    indictment:   but  jj„t  ;f  f„um! 
this    remarkable    difference,    that   on     an    indictment  guilty  tu  ■••Her 
is  at  the  suit  of  the  kiii£,  the  king  may  pardon  and  l,ie  !a,,lf  Jn'U- 
the  execution;  but  on  an  appeal,  which  is  at  the  suit  jadictmen't "" 
Jriratc  subject,  to  make  an  atonement  for  the   priva»* 
!)  the  kin  £    can   no  more  pardon  it  than  he  can  remit 
migei  recovered  on  an  action  of  battery.     4  Mack.  Com. 

*ner,  the  punishment  of  the  offender  may  be  remitted  »n<*  the  kin* 
Wwrged  by  the  concurrence  of  all  the  parties  interested  ;  c'"not  V*ldon- 
*Ti  by  the  appellant  by  release,   and  by  the  king  by  his 
*    I  Hole's  Hist.  9. 

hiand Pears.  Svc  Wrights  and  Measures, 
4  Trespass. 


M. 
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APPRENTICES. 

APPRENTICES  (from  the  French  apprendrc,  to 
arc  a  species   of  senrants  who  are  usually  bourn 
term  of  years  by  deed  indented,   or  indentures,   to  serv 
masters,  and  be  maintained  and  instructed  by  them.     1 
Com.  42(5. 

..The*  relative  duties  of   masters  and  apprentices    we 
therefore  consider  under  the  following  heads  : 

I.  Manner  of  binding  an  apprentic 

II.   Who  may  bind  themselves  apprent 

III.  Persons  allowed  to  takeapprenti 

IV.   The  jurisdiction  of  justices  of 
to  bind  out  parish  apprentices. 

V.  The  power  of  the  justices  to  bin 
the  children  of  poor  persons  ap 
ttces  to  the  sea  service. 

VI.  The  power  of  the  justices  to  bin 
the  children  of  poor  persons  ajq 
tices  to  chimney-sweepers. 

VII.  A  register  of  apprentices  bound  oi 
the  overseers  io  be  kept. 

VIII.  The  authority  of  a  master  over  hi 
prenticCy  and  the  interest  whit 
has  in  his  service. 

IX.  Assigning  and  turning    over    apt 
tices  to  other  masters. 

X.  Death  of  the  master  before  the  exi 
tion  of  the  app7%enticcship. 

XI.   The  master  becoming  bankrupt. 

XII.   The    authority  of  the  justices  in 
charging  apprentices  from  their) 
ters  ;  and  their  power  to  compc 
master  to  refund  the  money  rcct 
icith  his  apprentice. 

XIII    Charitable    donations  for  binding 
poor  apprentices;  how  to  be  ewplo 
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XIV.  Stamp  duty  upon  indentures  of  appren- 
ticeship. 

XV.  The  necessity  of  serving  an  appren- 
ticeship as  a  qualification  to  set  up  a 
trade. 

ff  for  the  provisions  relating  to  apprentices  in  particular  trades^ 
itfiimcTUBis  and  Manufacturers.  J$S£.^, 


I.  Manner  of  binding  an  apprentice. 

b  apprentice  mast  be  retained  by  deed,  and  cannot  be  dis- 
irfed  without  deed .     2  Ld.  Raymond  1117. 
M  he  most  be  retained  by  indenture  *,  and  by  the  name  of 
apprentice  eipressly ;   or  else  he  is  no  apprentice  though 
ktorad.     Cromptoh1 1  Just.  184. 

Tkm  where  an  action  was  brought  for  enticing  away  and 
■aiog  an  apprentice,  who  had  agreed  to  serve  the  plaintiff 
•erea  years,  by  a  writing  on  parchment,  which  began, 
w  indenture,  &c.  but  in  fact  was  not  indented,  but  barely 
ecd-poil :  it  was  insisted  that  the  young  man  was  not  au 
ttatke,  because  he  was  not  bound  by  indenture ;  and  upon 
i  ground  the  plaintiff  was  nonsuited.  1  Sess.  Cases.  Cas.%22. 
184. 

and  as  an  apprentice  can  only  be  bound  by  deed,  so  it  is 
fcsary  according  to  the  custom  of  some  places,  that  such 
id  or  indenture  be  in  rolled  as  in  London,  the  borough  of 
ofea  in  Yorkshire  +,  and  other  places. 
fa  a  person  serving  under  a  coveuant,  between  the  master 
■1  a  third  person,  is*  no  apprentice  ;  this  was  determined 
the  case  of  Chetterfield,  where  one  Jerrision  had  served 
■a  tine  with  a  barber,  under  covenants  to  which  he  was 
Ma  part j,  and  which  had  been  entered  into  between  hi3 
"tie*  and  a  gentleman  who  charitably  placed  him  out.  Sal* 

Howeier,  it  does  not  appear  essential  to  the  validity  of 
••denture  that  the  master  should  sign  the  counter  part, 
■**tre  an  apprentice  was  bound  out  by  the  parish,  and 
■■fertke  indenture  nor  the  counterpart  was  executed  by  the 
RJ»,  upon  a  question  whether  the  apprentice  serving  under 
ptaieptgre  could  gain  a  settlement,  it  appeared  from  the 
SjWaation  of  the  court,'  that  they  did  not  consider  it  esse  n - 
*•»  tit  validity  of  the  indenture,  that  the  master  should  sign 
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a  counterpart.       K.    v.  Inhabitants  of  Fleet.      Cm 

Cafes  31. 
Hiding  to    a      And  if  a  person  is  bonnd  apprentice  to  a  master  wl 
m*nttr,  wh*  is  infant  under  age,  yet  the  indenture  of  apprenticeship  is  i 
an  uifdnt.         golutely  void  on   account  of  the  Infancy  of  the  partic 

only  voidable ;  and  the  apprentice  serving  nhder  the  inc 

is  entitled  to  the  benefit  of  the  apprenticeship.     K.  v.  J 

in  Dartmouth,  4  Term  Rep.  198. 

II.     Who  may  bind  themselves  apprentices. 

An  infant  may  bind  himself' apprentice,  because  it  is 
benefit.     Burrow's  Sett.  Cos.  770. 

And  by  the  custom  of  London,  an  infant  unmarric 
above  the  age  of  fourteen,  may  bind  himself  apprentic 
freeman  of  London  by  indenture,  with  proper  covenants j 
covenants  by  the  custom  of  London,  shall  be  as  bindiri 
he  was  of  full  age.  Moor  134.  2  Butstrode  192.  2 
Rep.  305.  Palmer  361.     1  Mod.  271. 

And  for  a  breach,  an  action  may  be  brought  in  anj 
court,  as  well  as  in  the  courts  of  the  city,     iloor  13G. 

And  by  5  Elh.  e.  4,  after  reciting  that  it  was  a  qi 
whether  any  infant  bound  as  an  apprentice,  in  any  othe 
than  in  London,  shall  be  bonnden  as  an  apprentice,  it  is  ci 
that  '  every  person  bound  by  indenture  to  serve  as  an  a 
'  ticc  In  any  art  or  labour,  according  to  this  statute,  ' 
*  within  the  age  of  twenty-one  years,  shall  be  bound  t< 
c  for  the  years  in  their  indentures  contained,  as  if  the  sai 
1  prentice  were  of  full  age.*  s.  43. 

But  notwithstanding  this  statute,  no  action  of  covena 
lie  against  an  apprentice  for  departing  from  his  or 
service  without  license,  within  the  time  of-  his  appr 
ship:  for  although  an  infant  may  voluntarily  bind  1 
ati  apprentice,  and  if  he  continue  an  apprentice  for 
years,  he  may  have  the  benefit  to  use  his  trade ;  y< 
ther  at  the  common  law,  nor  by  any  words  of  the 
mentioned  statute,  a  covenant  or  an  obligation  of  an 
for  his  apprenticeship  shall  bind  him*.  But  if  he  rob 
himself  the  master  may  correct  him  in  his  service,  or  co 
to  a  justice  of  peace  to  have  him  punished  according  to  t 
tute  +  ;  but  no  remedy  lieth  ugainst  an  infant  upon  such 
nant.  Croke  Car.  17(J,  ami  Cro,  .lac.  494. 

But  if  the  father  is  made  a  party  f  o  the  indenture,  an 
of  covenant   may   be  maintained  against  him    by   the  n 
for  any  breach  of  the  articles  by  his  son  ;  as  by   hisusc 
apprentice,   refusing  to  account,   absenting   himself  fru 
service  or  the  like :  for  in  such  indenture,  for  the  true  pc: 


*% 


*  So  a*  ;<>  subject  him  to  an  action  for  breach  vi  covenant. 
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every  of  the  covenants  therein,  each  of  the1  par. 
If  to 'the  other  :  and  the  end  of  binding  the  fa- 
er  the  wrongs  which  may  be  done  by  the  son  to 
re  fore  he  must  be  answerable  for  his  son's  true 
the  articles  :  and  this  clause  is  usually  inserted, 
mts  may  be  taken  dis£ributively,  namely,  that 
enanters  should  perform  his  part,  and  it  makes 
mants  joint  and  several,  whereby  the  covenant  of 
e,  &c.  binds  the  father,  who  covenants  for  him 
>]f.  So  adjudged  in  the  cases  of  Whitely  and 
L  10,1. — and  Branch  andE  wing  ton.  *i  Douglas, 
\ :  and  in  the  last  case,  lord  Mansfield  said  that 
over  than  that  the  father  teas  bound  for  the  per" 
147  covenants  by  the  son. 

maintain  such  action  the  binding  must  be  ac. 
itatute,  for  where  the  son  of  a  defendant  had  been 
ice  to  thepldintiff  for  Jive  years,  and  the  defend, 
anted  that  he  should  serve  the  plaintiff  during 
that  he  should  find  him  clothes  and  medicines,  011 
Tenant,  assigning  as  breaches  that  the  apprentice 
plantifPs  service,  aud  that  the  defendant  had  not 
lothes  and  medicines,  The  Court  held  that  the 
ig  void  by  the  stat.  6  Eliz.  the  covenants  entered 
sudant  were  void  also.  Guppy  v,  Jennings,  2K 
J.  1  Jnst.  256. 

;b  the  apprentice  is  not  bound  by  his  indenture  so 
sat  the  bringing  of  an  action  against  him  for  tha 
of  the  articles,  yet  it  seems  to  be  so  far  obligato- 
not  by  any  act  of  his  own  avoid  or  dissolve  such 
,  not  even  after  he  is  of  age :  thus,  where  an  ap- 
had  been  bound  when  an  infant,  for  six  years, 
ran  away,  alleging  that  he  did  so  with  an  intent 
rorcnticeship  made  when  he  was  an  infant,  and 
;#,  two  justices  committed  him  under  <;0  Geo. 
and  it  was  moved  in  the  court  of  King's  Ucnch, 
shew  cause  why  he  should  not  be  discharged  : 
charge  it  was  insisted  that  the  apprentice,  who 
;  to  the  indenture  as  long  as  he  derived  any 
nit,  and  till  he  had  learnt  his  trade,  should  not 
to  desert  his  service,  as  soon  as  he  became  useful 
is  construction  of  the  contract  would  be  injuri- 
ster;  but  that  the  contract  at  the  time  of  its  com- 
tiich  was  during  infancy,  the  time  at  which  almost 
tbips  arc  entered  into,  was  beneficial  to  the  infant; 
might  legally  be  made,  and  therefore  could  not 
And  by  Lou?  Mansfield ;  it  has  been  adjudged 
:  may  bind  himself, for  his  own  benefit  and  a  bind- 
gives  *  a  settlement.  Anton  J.  supposing  the 

*  SStrangc,  106u 
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indentures  Yoidable,  I  cannot  conceive  that  the  apr. 
running  away  can  avoid  them  :  here  he  would  make  i 
offence  in  order  to  avoid  the  punishment  that  attends 
it  is  too  late  to  do  it  before  a  just  ice-— when  charged  with 
JVilles  and  Ashhurst  were  of  the  same  opinion.  1 
against  Evercd,  Caldecofs  Cases,  26*. 

And  again  in  Ashcroft  v.  Bertles^Ea.  Ter.  36"  Geo. 
decided  that  the  mere  act  of  leaving  a  master's  service, 
avoidance  of  the  indentures,  even  though  the  appreoti 
age.  It  was  an  action  for  enticing  away  and  harbourin 
prentice,  who  on  attaining  the  age  of  21  had  el o pec 
icrcd  into  the  service  of  another  master  :  the  plaintiff 
a  verdict,  and  upon  a  motion  for  a  new  trial,  it  being 
that  here  the  apprenticeship  was  put  an  end  to9  by  tJ 
man's  quitting  his  master's  service  not  secretly  or  fraui 
but  openly  and  avowedly,  for  the  purpose  of  dissol 
relation  between  them,  the  Court  declared  themselves 
)y  satisfied  with  the  verdict ;  and  said,  that  supposing  tr. 
tares  to  be  voidable  the  mere  act  of  quitting  the  mas! 
vice  was  not  an  avoidance  of  them.     6  Ter.  Rep.  652. 

So  where  upon  an  habeas  corpus  to  bring  up  the 
an  apprentice  who  had  bound  himself  at  the  age  of  18 
serve  till  25,  and  who  after  he  was  21  years  of  age  I 
committed  to  the  house  of  correction  upon  a  convictio 
two  justices  of  the' peace  on  the  Stat.  20  Geo.  2.  c.  1 
misdemeanor  in  absenting  himself  as  an  apprentice  f 
master's  service,  the  court  held  that  they  could  do  m 
wise  then  remand  the  party,  he  being  in  execution 
regular  conviction  :  for  they  observed,  that  although 
came  of  age,  he  had  elected  to  avoid  the  indentures,  afti 
the  offence  imputed  had  been  committed,  this  was  pro 
tcr  of  defence  to  be  shewn  to  the  justices  below,  am 
had  disregarded  it  the  party  had  a  remedy  against  th< 
upon  this  ground  they  decided  that  they  could  not  direct 
apprentice  should  be  discharged  from  his  indentures,  j 
Galc,Eas.  Ter.  46  Geo.  3. 7.  Easfs  Rep.  377.  Smith's  I\ 

It  therefore  seems  to  be  now  settled  that  if  the  apprentu 
coming  of  age  is  desirous  of  vacating  the  indcnturcs,and  tr. 
refuses,  he  must  proceed  to  avoid  the  same  by  an  habeas 
directed  to  the  master  to  bring  him  up  in  order  tobedisi 
for  where  one  Mart/  Ann  Davis  had  bound  herself  as  an 
tice  for  seven  years,  being  in  the  indentures  described  as  o 
of  14,  but  in  fact  being  above  17  at  the  time  of  the  bind 
ing  now  attained  21  years  and  upwards,  an  habeas  cor 
moved  for  to  bring  her  up  in  order  to  be  discharged  frc 
subsisting  indentures  of  apprenticeship,  the  Cour 
clearly  of  opinion,  on  her  being  brought  up  in  the  cu 
her  master,  that  infants  cannot  be  bound  by  indentures 
prcnticeship  beyond  2] ,  but  that  they  may  depart  fro 
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icy  arrive  at  that  age*  :  they  therefore  discharged  this 
tice  out  of  the  custody  of  her"  master.  Mar  if  Ann 
f  Case y  5  Ter.  Rep.  715.  7  Easts  Hep.  377.' 
in  the  course  of  the  argument  in  Rex  v.  Uindrin^ham^ 
er.  36  Geo.  3,  it  having  been  contended  that  an  infant, 
ther  persons  join  him  in  executing  the  indenture  of  ap- 
mhip,  may  avoid  them  at  any  time  as  iccll  before  as 
W  comes  of  age ;  the  court  said  it  must  not  be  taken 
intcd  that  an  infant  who  binds  himself  apprentice  (a  con. 
\o  notoriously  for  his  own  benefit,)  may  put  an  end  to 
infract  at  any  time  during  his  minority.      6  Term  Rep. 

it  is  clear  that  the  indentures  may  be  cancelled,  and  the 
itireship  dissolred  zzith  the  consent  of  all  parties  :  name* 
le  apprentice  is  under  the  age  of  twenty-one, by  an  agree- 
xtween  the  master,  apprentice,  and  father,  or  guardian, 
le  case  of  a  parish  apprentice  with  the  assent  of  the  pa- 
icers  ;  but  if  the  apprentice  is  of  full  age  it  may  he  dis- 
by  an  agreement  between  him  and  the  master  only,  with- 
t  intervention  of  any  other  persons.  Burrozc*s  Sett.  Ca- 
1.  5C2.  766. 

1  where  a  master  received  money  of  an  apprentice  of  full 
» vacate  his  indentures,  and  gave  the  apprentice  a  dischar^ 
his  own  hand,  but  kept  the  indenture  in  his  own  posses 
rithont  cancelling  it,  the  court  held,  though  the  inden- 
id  remain  in  the  master's  hands  uncancelled,  yet  the  re- 
hip  between  him  and  the  apprentice  was  dissolved,  and 
le  apprentice  might  have  brought  an  action  against  him 
CuUlccoVs  Cases  32.  K.  v.  Justices  of  Devonshire. 

III.  Persons  allowed  to  take  apprentices. 

5  El  it.  c.   4,    c  Every  householder  using   half  a  plough  Apprentices  i* 
t  in  tillage,  may  have  as  an  apprentice  any  person  above  hu»b.mdrv. 
ige  of  ten  years,  and  under  eighteen,  to  serve  in  husba:i- 
antil  twenty-one  at  the  least,  or  twenty-four  as  the  par- 
can  agree :  and  the   said  taking  of  an  apprentice  to  ha 
adenturc.'  5.  25. 

very  householder  twenty -four  years  old,  dwell  ins;  in  any  In  ciiie*  an* 
or    town   corporate,  and  using    any  art,   mystery,   or  low"»corPlM 
nal  occupation   there,  may  have  the   son  of  any  freeman  Trtle* 
Kcupying  husbandry,  nor  being  a  labourer,  and  inhabit- 
il  any  city  or  town  corporate,    to  serve   and    be    bound 
i  apprentice,  after  the  custom  of  London,  for  seven  years 


ere  it  otherwise  an  infant  who  improvidontly  hound  himself  till  the 
jO  or  upw«nti>,  would  he  bound  to  serve  till  thai  iime  ;  u  proposi- 
tiUurd  to  be  Mipporltd.      Vcr  Lord    Kcmjjri,  i'h.J.  in  the  ta;ne 

it  if  tot.  per  annum,  Dalton,  di.  M. 
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at  the  least,  so  as  the  term  do  not  expire  before  he  be  of  tht 
age  of  twenty  four  years.'  *.  *26. 

'  But  it  shall  not  be  lawful  for  any  person  dwelling  in  any 
city  or  town  corporate,  being  a  merchant  tra (Ticking  beyond 
sea,  mercer,  draper,  goldsmith,  ironmonger,  embroiderer, 
or  clothier,  to  take  any  apprentice,  except  his  son,  or  else 
that  the  father  and  mother  of  such  apprentice  shall  hare 
lands  of  the  yearly  value  of  40s.  of  freehold,  to  be  cer- 
tified *  of  three  justices,  to  the  mayor  or  head  officers  of 
that  city,    and  to    be  in  rolled    among  the    records    there.* 

4  Every  householder  twer.ty-four  yrars  old,  and  not  oe* 
cupyin^  husbandry,  nor  being  a  labourer,  dwelling  in  any 
town  not  corporate,  that  is,  a  market  town,  and  using  any 
art,  mystery,  or  manual  occupation,  may  have  the  child  of  any 
other  artificer  not  occupying  husbandry,  nor  being  a  labourer 
which  shall  inhabit  any  such  market  town  within  the  same 
shire,  as  an  apprentice  to  any  art  usually  exercised  in  such 
town.3    s.  2S. 

'  But  it  shall  not  be  lawful  to  any  person,  dwelling  in  suck 
market    town,  being    a  merchant    tra  Ticking    beyond  sea, 
mercer,    draper,    goldsmith,    ironmonger,    embroiderer,  or 
clothier,  to   take  any  apprentice,  or  instruct   any  persoa, 
except  his  son,  or  the  father  or  mother  of  such   iipprentie* 
shall  have  lands  of  the  yearly  value  of  3/.  of  freehold,  to  be 
certified  under  the  hands  and  seals  of  three  justices,  to  the 
head  officers  of  such  market  town,  there  to  remain  of  record/ 
,29. 
4  Any     smith,   wheel-wrighr,    plnugh-wrighr,.   mill-wriehty 
carpenter,     rough-mason,     plasterer,    sawyer,    lime-burner* 
brickmaker,  bricklayer,  tiler, slater,  hclier,  tile-maker,  linen* 
wca?er,turncr,  cooper,  miller,  eartheii-potter,woollen  weaver^ 
weaving  housewives  or  household  cloth  only,  fuller,  burner  of" 
oare  and  wood-ashes,  thatcher  or  shinglcr,  wheresoever  he  shall* 
dwell,  may   receive   the  son  of  any    person   as   apprentice.* 
30. 

*  This  act  shall  not  be  prejudicial  to  the  cities-  of  London  and 

Norwich  far  the  having  of  apprentices.'  s.  40. 

4  And  all  indentures,   covenants,  promises,   and  bargains  fox? 

taking   or    keeping  of  any  apprentice,  otherwise  than  by  thi* 

statute  limited,  shall  be  clearly   void :  and  e\ery  person  that 


^\ 


•    Tnese  certificates  weie  not  much  in  use  evrn    »«h"ii  Dnltcni  wrote  :  buC 
i  <-«\  lin-v  iirc  vt  holly  di^'ised  ;    ixiiher   in  there  re^-ird  li.id  ot  t ri*-  nhili'v  *jf 
tin   parent*.  vvho»>c  chiMien  are  placed  t»»  u»i\*  trade  w  halever.  date's  Jk*- 
£7. 

Ai 
rate  laihinuMirv,  and  rcMram  .linne  persons 

Jif'til  them    riirr«iniiiierciHl  pursuits,  from  btrcuiiiin£   Hporeiilices  W  untie** 
lv  li.c  p  <vjud.ee  vt  tgiiculiuri. 


And  fiiim  ilio  whole  act  il  appear*  that  il  was  originally  framed    to  enio<»~ 
te  hiihUitjtdry,  mid  restrain  ih»»*e  persons   who;?  situations  in  nit*   ii'  t|»'*k~ 

tl  .«  a.  a".  _  .  _.-.__   ah. 
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1  *hiJ?  rak*  any  apprentice  contrary  to  this  act  shall  forfeit  10/, 
*  t.  3!  ;  half  to  the  crown,  arid  the  other  to  him  that  shall  snu 
''mart*  court  of  record,  or  in  the  sessions,  s.  39  ;  and  if  iu  any 
fc  tjvr.  corporate,  to  be  levied  and  employed  according  to  th<« 
;  tUrttir.'  jt.  45. 

Ik*,  tite  regulations  between  tlie  2f5th  and  4lst  sections  con. 
cenhzwhul  ?ort  of  persons  shall  take  apprentices^  and  what 
latjircnow  obsolete,  and  never  regarded. 

Adit  seems,  that  although  the  -list  section  declares,  that  all 
hjefltores  made  contrary  iherero  *diall  be  void,  vet  the  j-arne 
trevt  absolutely  void,  but  only  voidable  by  the  parties  tiwm- 
Klfr?.  if  tliey  think  lit  to  (dice  advantage  of  the  irregularity ; 
fcr  if  so  strict  a  construction  wa>  to  be  held,  that  cveiy  indtn- 
Hre  of  apprenticeship  *ha!l  be  absolutely  void,  where  every  cir- 
tffAtince  of  the  directions  of  that  act  is  not  exactly  puiMied, 
it iocU  he  attended  with  very  great  inconvenience:  lV»r  there 
irM»a*t  many  qualifications  that  ar»  mentioned  in  the  act  of  5 
£k.vhich  aro  now  disregarded  :aud  if  the  want  of  any  one  of 
tta^oRaiificrffioiH  Mould  render  the  indenture  2ih«nlt:tcJy  void, 
fciwdd  be  doubtful  whether  any  one  settlement,  under  an  in- 
dmtUTc  of  approut;  colli  p,  has  been  gained  for  many  viars  past; 
tod  there  are  many  instances  where  the  strict  words  of  statutes 
•ten  to  make  things  nullifies ;  notwithstanding  which  they 
■wt  be  regularly  avoided  before  they  shall  be  absolutely  con- 
cord as  such,  particularly  where  a  previous  tcutcr.ee  of  ex- 
cunaunicatioii  is>  requisite  ;  though  *  a  statute  *:tys  that  iho 
ftfsou  «hall  be  ipso  facto  excommunicate  ;  and  it  would  be  in. 
bfTcnicnt  to  admit  too  rigid  a  construction  of  the  -il>t  cl.insc 
*4c!tM**ms  to  be  a  law  more  beneficial  to  corporations  tiian  t<» 
^i-uUic  in  general ;  ami  vthich  has  not  been  much  rci^iiihd 
w  injured.  Lnrrozcs.  Sttt.  Catcs  bl. 

'  All  persons  tuat  have  three  apprentices  iu    the  occupations 

* «f  i doth-inaker,  fuller,  sheerman,   weaver,    tavlor,    or  shoe- 

*«:r,  shall  keep  one.  journeyman,  upon  pain  of  \ol.    s.  :;.'»; 

' J*If  to  the  crown,  and  half  to  him  that  snail    .*uc  iu  any  court 

*-■  record;  or  in  the.  serious,  jr.  J9  :  and  if  in  aw\  town  cor  no- 

lxt^i  to  be*  levied  and    employed   according    to  the    charter.9 

Mi. 

^    l»i3 act  s!ia!l    not  prejudice   any   liberties   granted  by  11 
**•  »J  Ilea,  S.  Cm  J,  +  to  lite  worried  weavers   of   Norwich.' 

*\v  5  Etiz.  c.  5-  c  Owners  of  ships,  and   every  hou^e-iioiuer 

^■",;  the  trade  of    the  se.i>,  aim  eteij  £u:iuei  .:iid  Mnpw  :uii!., 

•*)  Uleand  keep  apprentice*  bound  lor  l«  n  :  .'Uis  or  under, 


-   r«fKTikin!i  in  a  eliu'H'-yard,  under  5  unt!  6  Kd.  4.  v\  6.  s.  )&,  see  title 
^Hti  lua  Church-yahb. 

■"■■wWii  no  ler  title  Manufacitrfs  «»•/  Mini-i  acicri  **, 

6 
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4  and  Slid i  apprentices,  being  above  seven  years  of  age,  shall  t 
4  bound  by  the  covenants  according  to  the  custom  of  Londot 
4  so  that  the  bond  of  apprenticeship  be  by  writing  indentec 
'  and   in  rolled  in  the  next   town  corporate  to  (he  habitation  c 

*  (lie  apprentice  ;  aud  thy  officer  shall  not  take  for  such  iarol 
4  incut  abotc  12c/.'  a.  12. 

IV.  The  jurisdiction  of  justices  of  peace  to  bind  ou 

parish  apprentices: 

I .  Persons  compellable  to  be  bound  apprentice. 

I>y  b  Kliz.  c.  4*  '  if  any  person  shall  be  required  b y  aa J 
4  householder,  using  half  a  plough-land  in  tillage,  to  be  an  tp> 
4  prentice  in  husbandry,  or  auy  other  art,  mystery,  or  scicnee* 
'  before  expressed,  aud  shall  refuse,  upou  complaint  of  sad 
4  householder  made  to  olie  justice,  or  to  the  mayor,  bailiff,  0) 
4  head  oilicer*  they  may  send  for  the  person  refusing,  and  i 
4  the  justice  shall  think  the  person  meet  to  serve, he  may  if  tin 
4  person  relive  to  be  bound,  commit  him  untoward,  there  ta 
h  remain  until  ho  be  contented,  and  will  be  bound  toscrree 
c  an  a p prentice.'    s,  35. 

*  Hut  no  prt^Hi  shall  bo  bound  to  enter  into  any   approa 

*  ticc&l.ip  other  than  such  as  be  under  tueuty-one.'  s.  36. 

■J.    Persons  comfc'lal-lc  to  talc  apprentice?. 

P  -.:,.  •  - .«  liv  1.1  f-.'.V:.  r.  C.    4  il  >!.all  be  fouful  for  the  churchwarden 

t\4.  tSr.iJmi.    •  %y\K[  cMr-'iT"  «f  the  y*or    .  or  the  grcau  r  part  of  theui,  b»; 

*  tueu>:t  lit  o!'an\  i*  ,*  ju?iice>.of  liie  peace  (one  Qu.)  to  bind  (I  - 


\\>  P\mk  ;.:nv..r.;:rcs  r-iy  in  general    be   purchaser]  of  •* 
wi:'''>;  <ia:«i»ner,  or  sw.:;  di>:ru*u;or — the  form  is  as  follow 

mi*    l-\i ■■■7::c,  1. 1.:*\'     ;hc tiny   e/  in  the  &* 

t .'.  .  ■  X,  ■  J !\'Ci.\*n  A  15  c-tJC  D:  churchwardens,  **> 
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•  children  whose  parents  they  shall  judge  not  able 
ad  maintain  them, to  "be  apprentices,  where  they  shall 
nient  (till  such  man-child  shall  come  to  (he  age  of 
e,  18  Geo.  3.  c.  47.)  and  such  woman-child  to  the 
enty-one  years,  or  the  time  of  her  marriage  ;  the 
te  as  effectual  to  all  purposes  as  if  such  child  were 
e,  and  by  indenture  of  covenant  bound  him  or  her. 
>. 

I  Jac.  I .  c.  25.  $.  23.  21  Jac.  1.  c.  28,  and  3  Car. 
£2,  *  all  persons  to  whom  the  overseers  of  the 
1  according  to  43  Eliz.  biud  any  children  apprcu- 
r  take  and  keep  them  as  apprentices.' 
8&9  Will.  3.  c.  30,  *  where  any  poor  children 
ppointed  to  be  bound  apprentices  pursuant  to  the 
the  person  to  whom  they  are  so  appointed  to  be 
all  receive  and  provide  for  them  according  to  the  in- 
igncd  and  confirmed  by  the .  two  justices,  and  also 
le  other  part  of  the  said  indenture*,  and  if  he  refuse 
oath  being  thereof  made  by  one  of  the  churchwardens 
crs,  before  any  two  justices  for  that  county,  ho 
sit  10/.  to  be  levied  by  distress  and  sale,  by  warrant 


;h  the  master  docs  not  execute  a  counterpart,  yet  the  apprentice 
tlement  by  service  under  such  apprenticeship,  the  executing  of 
part  not  being  essential  to  the  validity  of  the  indenture.     CaU 
31. 


r  H,  overseers  of  (he  poor  of  (he  parish   of in 

of  of  (he  one  part,  and  M   M,   of  in 

wish,  shoemaker,  of  the  other  part,  zcitnesscth,  (hat 
urchzoardens  and  overseers  of  the  poor,  by  and  uith 
tof——and  tzco  of  his  majesty's  justices  of 

?or  the  said  county,  duelling  near  to  [or  in]  (he  said  One  of  the  jm- 
— — ,  one  tchereof  is  of  (he  quorum,  have  put,  placed  JJce*  lo  a,lmv  * 
!,  and  by  (hese  presents  do  pu(,  place  and  bind  A  A,  apL^J,*  be°of 
t,  chose  parents,  F  P  and  M  P  arc  not  able  to  main-  iiie  qu<>rum,but 
of  the  age  of  'years,  to  be   an  apprentice  with  the  want  of  set. 

id  MM,  and  as  an  apprentice  xcith  him  the  said  M  li"R  lUis  .forlh 
Vtfrom  (he  day  of  the  date  of  these  presents,  until  J™  £*  J^ 
.  A  shall  come  to  the  age  of  twenty -one  years,    [or  if  $ce  tiie  act  ^ 
tntil  the~said  A  A  shall  come  to  the  age  of  (zzenty-  (Jco.  g.  c  27. 
i  or  to  the  iime  of  her  marriage,  which  shalljirst  hap- 
rding  to  the  statutes  in  .such  cases  made  aud  provided. 
luring  all  zchich  time  and  term  the  said  A  A   shall 
If  M,  his  said  muster  9  well  and  faithfully  serve  in 
mfmi  business  as  the  said  A  A  shall  be  put  unto   by 
md  of  his  said  master  t  according  to  the  best  and  ut- 
vpotccry  xzit,  and  ability  of  him  the  said  A  A  ;  and 
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4  (II.)  of  such  justices  ;  the  same  to  be  applied  to  11 
'  the  poor  of  the  place  where  such  offence  was  committer 
*  to  the  person  to   whom  any  poor   child  shall  be  a 

honestly  and  obediently  in  att  thing*  shall  behave  am 
limselj  toicardhis  said  master  f  and  honestly,  rereren 
orderly,  towards  the  rest  of  the  family  of  the  said  M  H 
the  said  M  M  on  his  part,  for  himself \  his  executors  a 
nhtrtUors*  doth  hereby  covenant,  promise  and  agree,  to  < 
the  said  churchwardens  and  overseer  of  the  poor,  and 
them,  their  and  every  of  their  executors  and  admin i 
and  their  and  every  of  their  successors  for  the  time  be 
to  and  with  the  said  A  A  that  he  the  said  M  M  shall 
the  said  A  A  in  the  crafty  mystery,  and  occupation  c 
zchieh  he  the  saidM.  M,  nozo  ttscth,  after  the  best  mat 
he  can  or  may,  teach,  instruct,  and  inform,  or  cause 
cure  to  be  taught,  instructed,  and  informed,  as  much 
unto  bclongcth,  or  in  any-icise  appertaineth;  and  thai 
M  M  Jiall  and  re  ill  id  so  find,  provide,  and  allozs  , 
said  apprentice,  good  and  sujflricnt  meat,  drink,  appai 
ing,  lodging,  and  all  other  things  necessary  or  Jit  ft 
prentice,  for  and  during  all  the.  term  aforesaid.  [An 
it  is  a  parish  apprentice,  upon  the  binding  out  of  u 
larger  sum  than  hL  is  paid,  there  shall  be  annexed  the  1 
proviso  32  Geo.  3.  c.  67.  s.  1. ;  that  w  to  say,  Provide* 
that  the  sard  last -mentioned  covenant  on  the  part  oj 
M  M,  his  executors,  and  administrators,  to  be  d*ne 
J  armed,  shall  continue  and  be  in  force  for  no  longer  t 
f*>r  three  calendar  months  next  after  the  death  of 
M  ]Vl,{f7i  case  he  the  said  M  jM  ahull  happen  to  die  d* 
continuance  of  *uth  apprenticeship,  according  to  the  p 
of  an  act  passed  in  the  3°d  year  of  the  reign  of  kin* 
the  Third,  intituled  u  An  act  for  the  further  rcgi 
parfrh  apprentices. "]  In  witness  tzhcreoj  the  said  pa) 
hereunto  set  their  hands  and  seals,  the  day  and ; 
a  box  v  zzrittcn^ 

The  assent  of  the  two  justices. 

Jl'E t:co  of  his  mnjetfy's  justices  of  the.  peact 

above-mentioned  county  of  diccL'ing  war  to  ti 

mentioned  parish  if (one  of  us  being  oj  the  Quo 

hereby  declare  our  us>ent  to  the  binding  the  abuvc-na 
according  to  the  form  and  eject  of  the  above  icriilcn  ii 
Given  under  our  hands  the dav  of 

m 

(II.)  Cifore  this  warrant,  of  which  the  following  i: 
th  nt,  is  wade  out,  there  must  be  a  pro  ions  conti 
ll:e  usual  course  ol'  proceeding-;  namcl\,  First,  by  t: 
<on>pIaint  in  writing.  Sccoiidly,  sun. moiling  the  \ 
issuing  <i  wairant  lor  hit  apiTtLtutioii.     Thirdly,  he: 
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>und  an  apprentice  if  he  thinks  himself  aggrieved,  hid 
o  the  next  general  or  quarter  session?,  whose  order 
ihall  be  final,  and  conclude  ail  parties."  5.  6. 
rices  may  force  a  master  to  take  an  apprentice;  for 
tute  the  justices  are  to  put  them  out,  and  therefore 
construed  that  they  have  con  sequentially  a  power  to 
i  master  to  receive  one.     1  tialk.  67. 


:  and  it  ought  not  to  be  executed  until  after  the  next 
he  party  having  liberty  to  appeal. 


>} 


uthshire.    >  To  the  constable  of 


is  A  B  and  C  D,  churchwardens,  and  E  F   and  G  II 

of  the  poor  of  the  parish  of ,  in  the  said  county 

ty  the  absent  of  us  ■ and  ,  tvro  of  lus  ma- 
lices of  the  peace  for  the  said  county,  duelling  near 

the  said  parish  of one  zchereoj  ?»  of  the  Quorum , 

oour  to' bind  A  A,apoor  male  child  of  the  said  parish, 
rents  are   not  able  to   maintain  him,  apprentice    to 

in  the  said  parish ,  and  for  that  purpose 

re  and  duty  execute  one  pair  of  indentures  pursuant  to 
*  in  such  case  made  and  provided:  zchich  said  pair  of 
$  was  signed  and  confirmed  by  us  the  said  tzso  jus* 
\  whereas  the  said  M  M  is  duty  convicted  before  us  th* 

foresaid)  as  well  upon  the  oath  of as  otherwise* 

te  the  said  M  M  hath  refused,  and  stili  doth  refuse  to 
id  provide  for  the  said  A  A  as  an  apprentice*  and 
tcutc  another  part  of  the  said  indenture ,  xzhivh  hnih 
'  tendered  to  him  by  the  yaidchurchicarde.it  and  over- 
he  poor,  tchercby  nv  the  said  M  Mhath  forfeited  the 
)/.  The:c  arc  therefore,  in  his  said  majesty's  name, 
\  and  command  you  forthwith  to  make  distress  of  the 
id  chattels  of  him  the  said  M  M  :   and  if  within  the 

six  days  next  after  .such  distress  by  you  taken  the 
of  \ill.  together  icith  reasonable  charges  for  talcing 
ing  the  said  di*t/cssn  .shall  not  be  paid*  that  then  you 
t  said  goods  and  chattels  so  by  you  distrai?ied,  and 
t  money  arising  by  such  sale  pay  the  said  sum  of  10/. 
irseers  of  the  poor  of  the  sunt  parish  of  ,  tehere 

offence  zcas  committed,  for  the  use  of  the  poor  of 
parixk  ;  returning  the  overplus  upon  demand  unto  him 
MM,  the  reasonable  charges  of  taking,  keeping,  and 
it  *aid  dU  tress  beiffr  thereout  nr*t  deducted.     Herein 

Given  under  our  hand-,  and  seals  the day  o* 

a  the  year 

ibseqtteiit  precedents  will  g'.ietr  the  fori  of  the  pre- 
tceedings. 
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And  the  justices  in  sessions  are  judges  of  the  fitness  oJ 
person  on  whom  the  apprentice  is  imposed  ;  and  if  on  an  a] 
they  determine  on  the  question  of  fitness,  and  there  i 
matter  of  law  left,  the  court  of  King's  Bench,  on  the  < 
being  removed  before  them,  will  not  interfere :  for  where 
justices  bound  a  poor  girl  to  a  merchant,  and  he  appeal 
the  sessions,  where  the  order  was  reversed,  it  being  the 
unfit  to  compel  a  merchant  to  take  an  apprentice,  thecoi 
King's  Bench  confirmed  the  order  of  sessions;  because  tl 
having  made  persorfs  compellable  to  take  apprentices, 
given  an  appeal  to  the  sessions,  it  was  in  the  discretion  c 
justices  at  sessions  to  determine  whether  it  was  or  was  n< 
ting  to  put  an  apprentice  upon  any  one;  and  therefore 
court  would  not  disturb  what  the  sessions  had  done. 
champ9 s  Case,  %  Salkeld,  491.  pi.  57. 

And  as  the  justices  of  peace  have  a  power  of  imposing  ai 
prentice  on  a  master,  an  indictment  will  lie  for  any  disc 
ence  to  their  orders  in  that  respect,  either  in  not  receivinj 
receiving  and  after  turning  oft',  or  not  providing  for  sue 
prentices  ;  for  though  the  act  of  parliament  prescribes  an  i 
way  of  proceeding  by  complaint,  yet  that  does  not  exclac 
remedy  by  indictment*.    6  Modern   Rep.  163.  Salkcld  38 

And  the  justices  may  appoint  apprentices  at  any  age  be 
that  of  nurture  ;  except  perhaps  in  cases  of  husbandry 
where  a  female  child  of  the  age  of  8  years,  was  bound  out  I 
overseers,  and  the  object  stated  in  the  indentures  was 
housewifery,  it  being  objected  that  this  was  void  on  the  gi 
of  illegality,  the  child  not  being  of  a  sufficient  age  to  warra 
thestat.  bEliz,  c.4,  relating  to  apprentices,  limiting  the  aj 
binding  to  the  period  between  10  and  IS,  the  court 
that  there  was  no  weight  in  the  objection  :  for  no  age  is  \ 
tied  in  the  43  of  Eliz.  under  which  this  binding  was  made 
the  8th  and  9th  of  IVilL  3,  which  compels  the  master  to  n 
theapprentice,  and  gives  the  appeal ;  and  although  it  was  a 
that  under  the  stat.  5  Eliz,  c.  4,  it  is  necessary  that  th« 
prentice  should  beabove  10  years  of  age,  and  all  thesubse 
statutes  arc  in  pari  materia  yet  it  was  said  by  the  cour 
that  statute  relates  only  to  husbandry , which  may  require 
bodily  strength  than  most,  other  occupations,  and  thai 
not  be  connected  with  the  43  of  Elte.  which  was  mad 
the  maintenance  of  the  poor  :  and  this  was  the  case  ol 
male  child  bound  to  housewifery,  that  in  other  instances  tl 
gislaturc  has  not  considered  seven  as  too  tender  an  age,  f< 
children  of  vagrants  may  at  that  age  be  bound  out :  an 
btrcngth  and  ability  of  children,  which  from  7  years  to  10 


*  Sec  Title  FoRFi'iii'itrs  tn  Pfn«l  Statutes,  antf  the  Ca«e 
K     v.  livbimon,    under  lillc,  Poou.  Div.  IV. 
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Ttatly  in  point  of  fitness,  in  this  respect,  is  matter  of  coil- 
ion  and  discretion  in  the  magistrates  ;  and  independent  of 
statable  regulations  seren  years  is  at  common  law  the  asje  of 
ty.  Rex.  v.  Saltren,  Ea.  Ter.  24  Geo.  3.  Caid.  Cos.  444. 
I  as  it  frequently  happens  that  persons  are  compellable  • 
1  the  act  of  Will.  111.  to  take  a  greater  number  of  parish 
uHees  than  it  is  convenient  for  them  to  employ  and  they 
weed  to  assign  them  over:  in  order  therefore  that  such 
wments  may  be  legally  made  under  the  controul  of  the 
Urates,  it  is  enacted  by  32  Geo.  3.  c.  57,  that  it  shall  be 
1  for    any  master   of  any  parish  apprentice,  upon  the 

5  out  of  whom  no  more  than  bl.  shall  be  paid, by  indorse* 
II.)  without  stamps,  on  the  indenture  of  apprenticeship, 
other  instrument  (IV.)  in  writing,  stamped  as  parish  in. 

)Thc  following  shall  be  the  form  of  the  assignment,  with 
t  consent  of  two  justices,  by  indorsement  on  the  inden- 
rot  counterpart.  32  Geo.  3.  c.  57.  s.  7. 

irj  of  1  BE  it  remembered,  that  the  zcithin  named  F  2U, 
—  /  [the  master]  by  and  xcith  the  consent  and  appro- 
bation of  1  P  and  K.  P,  tico  of  his  majesties 
justices  of  the  peace  for  the  said  county,  tshosc 
names  are  subscribed  to  the  consent  hereunder 
written,  doth  hereby  assign  A  P,  the  apprentice 
taithin  named,  unto  N  M,  [the  new  master]  to 
serve  him  during  the  residue  of  the  term,  uithiu 
mentioned;  and  that  he  the  said  N  M  doth 
hereby  agree  to  accept  and  take  the  said  A  P  a* 
an  apprentice  for  the  residue  of  the  caid  term,  and 
doth  hereby  acknowledge  himself,  his  eicvulurx 
and  administrators,  to  be  bound  by  the  agreement* 
and  covenants  icithin  mentioned  on  the  part  of  tUc 
said  F  M,  to  be  done  and  performed,  according  to 
the  true  intent  and  meaning  thereof,  and  pursuant 
to  the  provisions  of  an  act,  passed  in  the  thirty 
second  year  of  the  reign  of  King  George  the  Third* 
intituled,  **  An  act  for  the  further  regulation 
of  parish  apprentices."  In  witness  zsherenf,  :.v 
the  said  F  M  and  N  M  have  hereunto  set  vur 
hands,  this  ■  day  of  ■ 

i  two  of  his    majesty's  justices  of  the  peaco  above  ni??i- 

ieaed.  do  consent  hereto.  Witness   our  hands  this 

fcrof l.P. 

K.  P. 
r*)And  the  following  shall  br?  the  form  of  the  likj  assign. 
ment,  by  a  separate  instrument. 

■e? of  f  WHEREAS  it  appears  unto  u>,  I P  and  K  P  tn ? 
— — .  ^  c/ 'his. majesty's  justices  of  the  peace  for  the  said 
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denture*,  with  the  consent-  of  two  justices,  testified  nnde 
their  hands,  to  assign  any  such  apprentice  for  the  residue  c 
the  term  in  such  indenture;  provided  the  person  to  whom  tfa 
apprentice  is  to  be  assigned, shall  by  indorsement,  without  stampi 
on  the  counterpart  of  nuch  indenture ;  or  by  writing  under  hi 
hand,  stamped  at  parish  indentures,  stating  the  indenture  Ba- 
the indorsement,  and  consent  aforesaid,  declare  his  acceptaac 
of  such  apprentice,  and  acknowledge  himself,  his  executor 
and  administrators ,  to  be  bound  by  the  covenants  in  the  sat 
indenture  on  the  part  of  the  master  to  be  performed  :  mod  ii 
such  case  the  apprentice  shall  he  deemed  to  be  the  apprentic 
of  such  subsequent  master  ;  and  so  from  time  to  time  as  often  a 
it  shall  be  necessary  or  convenient  for  such  subsequent  mas 
fer  to  part  with  such  apprentice ;  and  all  justices  seal 
have  the  like  power,  in  the  cases  last  mentioned,  with  respec 
as  well  to  the  subsequent  masters,  as  to  the  appreuiices,  as  sad 
justices  shall  then  have  by  any  law  for  regulation  of  parish  ap 
prentices."  ;.  7,  8,  10. 

Under  these  statutes  the  churchwardens  and  orcrsecrs  wt 
not  restrained  to  bind  poor  children  to  inhabitants  of  th 
same  pariah,  but  they  may,  under  the  words  in  the  43  Elh 
c.  2, which  authorize  themtobind  such  children  where  they  the* 
see  convenient,  in  their  discretion,  bind  them  to  persons  rcsidhi 
in  another  parish,  as  well  as  in  their  own,  the  master  consenting' 
for  if  any  objection  could  be  supported  against  such  binding,  a 
account  of  the  pauper's  being  bound  out  of  the  parish,  it  woul 
be  productive  of  great  inconvenience  ;  for  many  children,  livin 
in  parishes  where  there  is  no  manufacture,  would  thereby  bed* 
prived  of  an  opportunity  of  being  instructed  in  beneficial  trarip* 
and  be  confined  to  the  stations  cf  day-labourers.  A",  v.  St.  Mat 
Zarct,  Lincoln,  Bnrrozcs*  Scttl.  Caws  728.  K.  v.  St.  JSichoU^ 
in  XotiinglMM)  2  Term  Reports-  730. 

And  it  is.  now  clearly  settled,  that  a  per«on  occupy!  fl 
lands  in  a  parish,  but  living  out  of  it,  may  be  compelled  i 
receive  a  parish  apprentice.  For  in  the  c;ise.  of  The  King  i 
John  Clap,  IlilTer.  29  Geo.  3.  The  parish  officers  of  Soz:to* 
Devon,  hating  with  the  absent  of  two  justices  for  that  count 

count $1  ichose  names  are  subscribed  to  the  const* 
hereunder  zcriltcn*  that  A  P  teas  bound  an  OP 
prentice  by  the  churchwardens  and  overseers  of  tn 

poor  of  the  parish  of ,  to  F  M,   of  rf 

tame  parish by  indenture    bearing  d&\ 

on    or   about  the dau  of = unt* 

tue  iaid  A  P  should  attain  his  age  of  ticenty-0** 
f/rars.  AW  be  it  runcmbrred*  that  the  said  x  Mj 
by  and  zzith  the  coti:cn'y  t;c.  [as  before]. 


r  with  the  apprentice,  was  tendered  to  the  appellant  in 
MrisJk  of  Sowton,  in  the  highway  adjoining  to  the  said 
ij  lying  in  the  parish  of  Soizton."  By  TucCotraT; 
teral  object  of  the  act  was  to  compel  all  those  who  had 
perty  in  the  parish  to  contribute  their  due  proportion  to. 
le  maintenance  of  the  poor ;  and  the  receiving  apprcn- 
ne  mode  of  contributing  to  their  general  relief :  in  con. 
the  words  of  the  statute,  there  is  no  reason  for  confln- 

powcr  of  binding  on  the  inhabitants  of  the  parish  ; 
ght  to  be  extended  to  persons  occupying  lands  in  the 
though  residing  out  of  it.  *  3  Term  Reports  107. — 
»  Rex  v.  Tun  stead  and  Happing ,  infra. 
here  several  persons  hold  land  in  partnership,  $ome  of 
ictuaJJy  reside  on  and  occupy  it,  and  others  reside  at  a 

in  another  parish,  the  latter  as  well  as  the  former  are 
to  cake  parish  apprentices.     This  was  decided  in  the  case 
lM£  v.  Barzcicky  M.  37  Geo.  III.  which  was  as  follows  : 
child  was  put  out  as  an  apprentice  by  the  overseers  of 
oship  of  Uunstct  to  John   Barwich,  a  surgeon   and 
iry  resident  in  Leeds,  and  the  indenture  was  duly  allow- 
on  appeal  the  sessions  confirmed  the  appointment  and 
rr,  subject  to  the  opinion  of  the  court  on  the  following 
1  The  appellant  was  a  partner  with  eleven  other  persons 
•nil  factory  ot  earth  on- tv  are,  in  the  township  of  Hunslvt; 
f  the  partners  were  resident  within  the  township,  and 
ach  received  an  apprentice,  bound  and  indentured  to 
by  the  overseers  of  llumlet,  without  any  objection : 
prentice  u  as  appointed  and  tendered  to  the  appellant  to 

feonghit  ha«  befn  said,   that  if  this  construction  be  put  upon  ths 
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'  be  his  apprentice  individually ;  the  appclUmt  m snot  reside 

*  in  HttnUct  but  at  Lccd*,  the  adjoining  township ;  tiro  partm 

*  ship   was  rated  for  buildings   ami  land  in  Hunslet,  to  t 

'  amount  of  27  OK  a  year,  of  which  231.  a  year  was  the  app 

'  Ian  t's  share;  the  justices  wore  of  opinion  that  the  appella 

'  was  in  every  respect  a  proper  person  to  take  an  apprentice 

c  bound  by  law  to  take  one ;"  thk  question  was,  thcrcjw 

tchcthcr  under  these  circumstances    the  appellant  teas  liai 

to    have  such    apprentice  appointed  and  tendered  to   hi 

being  so  resident ,  and  a  partner  as  aforesaid%  by  the  overset 

of  the  toicnMpoJ'UuHslet?     By  Lord  Kenyan,  Ch.  J.  Pari 

apprentices  arc   to  be  bound  to   matter*  in  respect  of  th 

inhabitancy  or  occupation  of  lauds  within  the  parish :   this 

one  of  the  modes   pointed  out  by  the  siatultt  43   £/&  of  I 

lieving  the  poor,  and  every   per»ou  ought  to  bear  this  bard 

in  respect  of  his  property  ;  here  the  appellant  occupies  laa 

in  the  parish  to  die  amount   of  c231.  per  annnm,  that  bei 

his  aliquot  part  of  the  whole  ;    and  in  respect  of  that  orcnf 

tion  he  is  hound,  according  to  tJieca.se  of  theAVn*-  r.  (Jfctj 

to  take  the  apprentice.      It   has  been  taken  for  granted 

the  argument  of  this  rase,  that  the  appellant  is  Dot   an  inl 

bit  ant,  but  the  contrary  is  most  dear*  according  to  the  of 

strurtiou  put  on  the  stat.  23  Hen.  VI II.  r.  5,  which  makes  i 

inhabitants  of  counties  liable  to  the  repair  of  bridges.   ,1*4 

Coke,  2  Inst.  70v>,  in  his  comment  ou  that  stature,  says,  fi 

persons  having  lands  in  their  own  postemon,   though  dwelli 

iu  a  foreign  county,  are  inhabitants:  and  that   doctrine  J 

jieterbeeii  doubt ed  from   that   time  to  the  present.     On  i 

authority    oi'   the   Kwg  v.  Clapp%   this  order  must  be   affirm* 

LaizraiM\  J.  the  argument  ugain>t  (he  order  proceed.*  on  tl 

ground,    that  there  Mas  an  occupation  of  the  partners  hi  p-l* 

and  house!),  by  tv.o  of  the  partner^  to  the  c.xcIumou  of  altli 

reM :  hm  (bar  is  not  so,  for  each  oi'  the  othcr>  may  go  ami  iff* 

there  it*  he  please.    Per  Cur.  order  ol  serious  continued.  7?'« 

ILp.  S3. 

And  incorporeal  property, *ucit  as  tithes  makes  the  holder  lid 
to  take  a  parish  appieiit.tx-  :  and  the  usage  of  a  par  tied 
district  cannot  vary  the  general  law  ;  for  u.hero  if  was  object 
to  the  taMntr  of  a,  pari.«di  apprentice  hound  o«jt  in  r^pcctefi 
sheaf  or  great  tt»hes  of  the  parish,  ih.it  no  gL-be  or  hoi:sefc 
uas  appropriated  to  the  paid  tiffw<,  which  war  rated  at  4 
per  annum,  and  (!i;l1  in  respect  i:f  the  said  tithes  no  appratt 
had  heretofore  been  bound ,  l»ii  that  the  cuttom  of  binding  ia 
parish  hail  been  unpu  lauds  of  id.  per  annum,  and  up  WW 
Yhk  Court  held  thnt.as  to  the  usj^c  of  not  la\  ing  this  hurt 
upon  incorporeal  property  the  statute  makisno  distinctly! 
to  the  kinds  of  property  ;  that  tithes  are  a.  property,  an 
to  be  charged  by  the  statute,  and  from  the  nature  thereof 
uuuer  of  &reat    tithes    has    a.t  1  :•:;;■  t   an    C^'inl  uppyriuiii*; 


-    .&       " 


■  .\§. 


lUareu,  according  to  tnc  indentures  to  oc  executed  oj 
rctors  and  acting  guardians  of  the  poor  for  such  hun- 
ror  the  binding  of  such  poor  children,  in  like  manner  as 
i  are  now  obliged  to  receive  and  provide  for  poor  chil- 
pointed  to  be  bound  apprentices  by  churchwardens  and 
rs,  with  the  assent  of  two  justice?,  and  also  execute  the 
•part  of  such  indenture  ;  and  if  any  person  shall  refuse  to 
and  provide  for  such  poor  child,  or  to  execute  the 
rpart  of  the  indenture,*uch  person, upon  proof  thereof, 
oath  of  one  of  the  directors  or  guardians,  or  somecrcdu 
ness,  before  two  justices,  shall  forfeit  to  the  directors 
ardians,  or  to  their  treasurer  or  appointee,  to  be  app!i. 
he  relief  of  the  poor,  10/.  to  be  levied  by  distress  and 
y  warrant  of  such  justices,  saving  to  the   party  his  ap- 

•  the  next  general  or  quarter  session,  whose  order  therein 

*  final.'  *.  I. 

nothing  in  thi*  act  shall  compel  any  person  to  take  any 
oor  child  apprentice,  unless  such  person  shall  be  an  in* 
nt  and  occupier  of  lands  in  the  parish  to  which  such 
)elon2!>.,f.  2. 

by  the  several  powers  and  provisions  in  the  forcgo'ng 
0  Geo.  3.  c.  30,  shall  extend  to  poor  children  bound 
ices  under  the  authority  of  any  acts  passed  since  the 
,  in  the  same  maoner  as  if  such  act  had  passed  prior 
*aid   act  bv  42  ( >'co.  3.  c.  46.  ■*.  8. 

■r 

been  decided  upon  the  construction  of  the  words,  an  in- 
and  orcupit  r,in  the  exception,  contained  in   20  Geo.  3. 

not  necessary  that  the  master  should  actually  reside  in 
:-h  ;  and    that  if  he  be  only  an  occupier  there,  it  is  suf. 

For  in  the  ca-e  of  The  K.  v.  The  Dircctvr.*  and 
'sts  of  the     Poor  xzithin   the   Hundreds   of  Tumtead 
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eupier ;  subject  however  to  the  opinion  of  the  court  of  Kin 
Beuch,  on  a  case  stating  these  facts.  In  support  of  the  on 
of  sessions,  it  was  observed,  that  the  statutes  20  Geo.  3.  c  * 
&  25  Geo.  3.  c.  27,  were  made  in  pari  materia,  and  thereto 
ought  to  be  taken  into  consideration  together  *  thai  t 
meaning  of  these  two  statutes,  taken  together,!*  that  no  pen 
shall  be  bound  to  receive  an  apprentice  unless  he  be  am  i'iiJ 
bit  ant )  as  xsell  as  occupier  in  the  parish,  and  the  case  was  < 
deavoiired  to  be  distinguished  from  that  of  K.  v.  Clappj  that  1 
ing  determined  on  43  Eliz.  c.  2.  But  by  lord  Keni/on,  This  c 
is  not  to  be  distinguished  on  principle  from  that  of  K.  v.  Cla\ 
If  indeed  the  legislature  had  used  imperative  words,  we  mi 
have  been  bound  by  them ;  but  there  are  none  such  in  t 
statute ;  here  great  stress  has  been  laid  on  the  proviso  in  20  G\ 
'  3,  which  has  the  words  "  inhabitants  and  occupiers  .*'  Ni 
43  Eliz.  uses  the  words  u  inhabitants,"  which  has  been  hi 
not  to  be  confined  to  resiants ;  and  lord  Coke,  (2  In$»t.  70! 
in  his  reading  on  22  Hen.  8.  c.  5,  relatire  to  the  repairing 
bridges  by  the  inhabitants  of  counties,  says  that  the  wo 
inhabitants  includes  those  who  occupy  lands  in  the  counl 
though  they  do  not  reside  there:  for  some  purposes,  inhabitat 
and  occupiers  arc  synonymous  terms.  Where  a  person  derh 
a  benefit  from  property  which  he  occupies  in  a  parish,  he  is  li 
ble  to  contribute  to  the  ease  of  it :  and  in  A",  v.  Clappy  we  o 
served,  that  this  was  one  of  the  modes  by  which  he  was 
contribute  to  the  ease  of  his  parish.  If  indeed  the  legislate 
had  added  the  word  resiants  to  inhabitants  in  this  act,  th 
would  have  confined  this  burden  to  persons  actually  rcsidi 
within  the  parish. —Order  of  sessions  quashed.  3  TermReportsbft 
The  indenture  of  a  parish  apprentice  cannot  be  assent 
to  by  the  two  justices  separately,  and  at  different " time 
but  the  two  justices  must  act  together  at  the  same  fan 
and  in  the  presence  of  each  other,  otherwise  the  indento 
is  absolutely  void:  and  no  settlement  can  be  gained  by  ser 
ing  under  it :  thus  where  an  indenture  was  separately  assent 
to  by  two  justices  of  the  peace  by  signing  the  same,  but  sot 
two  justices  did  not  assent  to  or  sign  the  same  at  the  xfli 
time,  or  in  the  presence  of  each  other;  in  support  of  this  ii 
denture  it  was  contended,  that  although  it  is  necessary  th 
wherever  the  magistrates  arc  to  exercise  a  judgment  upon  ti 
sub  jeer,  it  is  necessary  that  they  should  meet,  in  order  that  thi 
act  may  be  the  result  of  their  joint  opinion,  as  in  making  onk 
el'  removal,  orders  of  filiation,  and  appointment  of  overseer 
yet  that  where  the  justices  act  only  ministerially,  as  iu  the  i 

*   Where  there  arc   dirt'ertn;    statutes  in  pari  muttrt'i,    llmu^li  nude 
dittVrvnr  titnc«,  or  r\cu '-xpired,  and  not  rrlVrring  to  rarli  oi'mr,   limy  *h 
b«*  taken  ami  coiiMn.c  d  together  a*  «mc  sviem,  »nil  a*  vxhIai>aiorv  oft'* 
other.  Per  Lord  M«i)ifu  !<*   m»  A.  v.  LuxttUU  una  oihe-i.     1  D«irrw.»*  K* 
447. 
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stance  of  allowing  a  poor-rate,  they  may  act  separately ;  and 

that  the  assent  uf  the  justices  iu  the  present  case  fell  within  the 

Utter  description :  that  great  inconvenience  would  also  arisu 

fnm  determining  this  indenture  to  he  void,  because   it  tcould 

VRobdale    many  indentures  in   different   parts   of  the  king- 

torn  that  are  note  supposed  to  be  binding ;  for^  oicing    to  the 

VKwacjuc/ice  of  procuring  a  meeting  of  justices  in  many  places 

s<  **  ken  fuund  necessary  to  sign  them  separately.     Hut  by 

*'--t  Kenyan  ;   Perhaps  the  rule,  requiring  the  concurrence  of 

i*i-  magistrates    at   the  same   time,  may    be  sometimes  at- 

tQd:^  with  inconvenience.     But  the   rule    has     been   long 

icttW  to   be,  that  the  concurrence  of  justices  together  is  not 

Mce*ary,  where  the  act  to   be  done  is  merely  ministerial ; 

bit  they   must  confer   together,   and  form   a  joint   opinion, 

*tae  the  act  is  of  a  judicial  nature.   It  has  been  held  (whether 

ligty  to  *  or  not,  we  arc  not  now  to  inquire)  that  the  allow- 

*vt  of  a  poor-rate  is  an  act  merely  ministerial ;  and  that  be. 

KRtice  established,  the  consequence  results  that  the  two  ma- 

{■OSes  need  not  meet  when  they  allow  the  rate.     The   words 

■fad  of  the  section  on  which  this  question  arises,  arc  nearly  su 

*far  to  those  used  in  the  first,  under  whieh  the  poor  rate  is   to 

kaUowed  ;  but  when  the  nature  of  this  case  is  considered,  it  ap« 

pan  to  be  one  of  the  most  serious  subjects  that  fall  within   tho 

Jurisdiction  of  the  justices ;  for  they  are  empowered  by  tho  act 

to  lake  children  out  of  the  arms  of  their  parents,  and  to  bind  them 

•* as apprentices  till  they  are  twenty  -one  years   of  age.     The 

■»  an  made  them  the  guardians  for  those  children,  who   have 

■•others  to  take  care  of  them  ;  and  who  ought  to  judge  of  tho 

■aes  of  the  persons  to  whom  the  poor  children  are  thus  to   bo 

lFpreuuVed  p  not  the  overseers ;  they  arc  frequently  obscure 

P»plc,and  perhaps  in  managing  the  business  of  the  parish   are 

JrttUays  attentive  to  the  feelings  of  parents.  But  the  legislature 

*taled  that  the  magistrates  should  have  a  check  and  controul 

*tt  die  parish  officer*  in  this  instance  :  and  in  my   mind   they 

■•called  upon  to  examine, with  the  most  minute  and  anxious  au 

fction,  the  situations  of  the  masters  to  whom  the  apprentices  arc 

*Be  bound,  and  to  exercise  their  judgment  solemnly  and  sober- 

7)  before  they  allow  or  disallow  the  act  of  the  parish   officers  ; 

j*  which  purpose  it  is  necessary  that  they  should  confer   togc. 

■*■  Athhurst,  J.  The  act  of  the  justices  in  this  case,  is  in  its 

*tean  act  of  judgment     And  1  think  that  they  would   be 

Wjof  a  breach  of  duty  if  they  implicitly  gave   their  assent, 

j™*"t examining  into  the  circumstances  of  the  case.     BulLr, 

-**  is  not  easily  to  be  reconciled  with   any  principle  of  com- 

******  to  say  that  any  act,  which  is  merely  ministerial,  must 


Aahot?H  the  rule  in  this  cane  is  now  established  as  above  mentioned, 

******  fnan  this,  and  the  very  reason  of  the  thing,  that  there  would  be 

Jr^J^pritfy  if  the  magistrates  were  to  kct  together  in  alkwintof  tb** 
Wife 
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u  be  done  with  the  consent  of  two  justices."  And  I  much  doi 
whether  the  persons  who  brought  in  the  act  (43  Eliz.)  reqniri 
the  consent  of  two  magistrates  to  the  allowance  of  a-  poor*rs 
intended  that  the  act  of  allowing  it  should  be  only  ministerii 
for  it  seems  absurd  to  require  the  assent  of  two  justices,  and ; 
not  §ire  them  the  power  of  withholding  it  if  they  see  occasii 
But  the  legislature  has  not  giren  them  any  authority  to  cxcn 
their  judgment  upon  that  subject,  and  therefore  this  court  i 
said,  on  the  construction  of  that  statute,  that  their  allowance 
the  rate  is  merely  ministerial.  But  the  act  >{f  asfcnlimg  to  < 
tinding  of  parish  apprentices  is  purely  judicial ;  for  on  appt 
the  sessions  «re  not  only  to  consider  the  propriety  of  binding  c 
the  apprentice,  but  also  whether  the  master  be  bound  to  ti 
him.  Grose,  J.  This  act  is  peculiarly  of  a  judicial  nature. 
t.  Hamstatt  Hidicare.  3  Term  Reports  580. 

Bat  the  assent  of  the  two  magistrates  is  sufficiently  signii 
by  one  of  them  first  signing  it  alone  and  being  afterwards  pre* 
when  the  other  signs  it.     Res.  r.  IVamicky  8  Term,  Rep.  41 

And  the  person  to  whom  a  parish  apprentice  is  bound,  is  co 
eluded  by  signing  a  counterpart  of  the  indenture  upon  tend 
thereof ;  and  cannot  afterwards  appeal  to  the  sessions  and  *m 
the  same,  by  gi? ing  parol  evidence  that  at  the  time  of  the  a 
ecution  of  the  counterpart  of  the  indenture  by  tho  appeUaal 
the  said  indenture  and  counterpart  were  signed  by  one  justice* 
the  peace  only,  although  when  produced  to  the  sessions  it  Sj 
pear  to  be  signed  and  allowed  by  two  justices.  For  theappi 
laut  concludes  himself  by  executing  the.  counterpart,  and  shall* 
be  permitted  to  contradict  his  owu  deed; beside  which  it  is  to  1 
observed  that  the  appeal  is  given  only  hi  case  he  refuse  to  tal 
the  apprentice,  and  when  he  accept*  him  he  is  estopped  from  a] 
pealing  :for  if  the  parish  officers  tendrr  him  the  indenture  1 
must  either  execute  it  or  appeal,  if  he  has  any  ground  to  j" 
tify  a  refusal ;  and  if  he  does  not,  but  accepts  the  apprenti 
he  is  clearly  concluded.  The  K.  r.  Saltrvn^  Ea.Tcr*  24  Geo* 
Catd.  Cos.  445. 

And  the  justices  have  no  power  to  order  the  master  to  mal 
any  special  allouauce  to  the  apprentice  :for  u  here  an  order* 
made  by  two  justices,  for  one  IVagstaff  to  take  a  poor  c*i 
apprentice,  and  sign  an  indenture,  by  which  among  otb 
things  ho  was  made  to  covenant  to  give  the  child  two  suit! 
clothes,  one  for  holrdays,  and  the  other  for  working  days  wsi 
he  refused,  The  cockt,  upon  the  removal  of  the  order  by  ct 
tiorari,  (after  argument)  held  this  to  be  ill,  for  the.  justices  di 
ring  the  term  of  his  apprenticeship  cannot  order  him  wage 
they  must  only  orckkr  him  a  maintenance  as  an  apprentice,  si 
cannot  order  him  any  thing  alt«T  thr  term  Ueiulcd.  Q.  v.  It'*\ 
staff,  1  Sc  slvns  Cases  48.  Foley  205. 


HI  be  chargeable  to  the.  parish,  or  who  shall   beg  for 

s  apprentices  to  the  sen  serrici"  to  any  of  Jut  majesty'* 

1  asters  or  owners  of  any  >hip  belonging  to  any    jiurt 

{land,  Wales,  or  Berwick,  until  such   boys  shall  at. 

f-one  ;  and  the  age  of  every  such  b-*v  shall  be  men-  i^Ti 

lis  indentures,  taken  from  i  copy  of  t ho  resist er  book  iujeuiur 

■  time  of  hi*  beine,  baptised  is  entered  (where  the  tamo 

I;  ;  which  copy  shall  be  given  mi'I  attested  by  the  mi. 

urate  without  fee,  and  may  be  writ  without   stamp  ; 

no  such  entry  can  be  found,  such  justices  shall  iniWm 

of  enrbboy'sajre,  and  insert  the  saw  in  liUiriden(ure>; 

;esoirt<ertedihnll  be  Ukcn  to  be  his  true  aije."      i.  1. 

the  churchwardens  and  overseers  shall  pay   to   such  r ■'■'■ '« '» 

the  ti m->  of  binding,  Mir.  to  provide  clothing  ami  bed-  "'"'  """' 

■h  apprentice  <;Jnlt  be.  impressed,   or  aufl'ired  to  enter  n,;,;',.,, 
■jeMy'l  fervid)  till  eighteen."     *.  1 4.  I,,,'-,,  i„'„ 

-h  u  re  h  wardens  and  over?ecrs shall  -end  the  indentures  uii-ul, 
eclor  of  the  customs  mudine/  at  any  port  whcreutito  *'•''  "",''' 
its  nf;hir>=  belong,  who  shall  enter  ail    Indcn'.-ires  so  J™^'  ^e 
mike  an  indorsement  of  the  registry  thereof  without    llA>mi. 
such  collector,  neglecting  toenlcrsucli  indent  arcs, and 
e  same,  or  making  false  entries,  shall  forfeit  &l.  fur  the 
poor  of  the  parish  from  whence  Midi  huv  was  hound  ; 
r t iltrc tor   shall  transmit  certificates  to  the  admiral tv, 
I  the  names  and  ages  of  ever)-  such  apprentice,  and  tu 
i   he    belongs:  and    upon  receipt   of  such   eerttiicale-f 
s  shall  be  given  for  such  apprentices,  tilt   Ihey  attain 
without  fee;  which  certificates  are  not  required  to  bu 
stamp  paper."  t.b. 
every  person  who  shall  voluntarily   bind  himself  art'  AminuM 
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[And  by  13  Geo.  %  e.  17,  every  person,  who  not  havir 
fore  used  the  sea  shall  bind  himself  apprentice  to  sea,   shs 
exempted  from  being  impressed  for  three  years  from  his  bi 
himself  apprentice,  #.  2,  and  three  commissioners  of  the 
ralty  shall,  upon  due  proof  of  the  ages  and  circumstances, 
a  protection  to  such  persons,  s.  3.1* 
When  impress-      "  When  such  parish  children  of  the  age  of  eighteen  ] 
ed,  roaster*  en-  and  other  voluntary  apprentices,  shall  be  impressed,  the  m 

w«e».t0  the"  shaI1  *•  entit,ed  t0  aWe  Kamens  wages,  for  such  of  their  ap 

*   '  ticcs  as  shall  upon  examination  be  found  qualified."  2  and  3. 

c.  6.  ;.  17. 

Exempt  from        "  And  all  such  poor  boys,  till  they  attain  eighteen,  sh; 

6d.  a  raonih  to  exempted  from  payment  of  6c/.  per  month  to  Greenwich 

Grtenwich  bos-  pitsj,"  i.  7. 

p,ul*  u  All  masters  or  owners  of  ships  of  30  ton  to  50  ton,  sh. 

Who  obliged  to  obliged  to  take  one  such  apprentice,  and  one  more  for  the 

tic««.*i>Pren"      50  ton,  and  one  more  for  every  100  ton  such  ship  shall  ei 

the  burden  of  100  ton,  and  such  master  or  owner    refusii 

take  such  apprentice,  shall  forfeit  10/.  for  the  use  of  the 

of  the  parish  from  whence  such  boy  was  bound."  s.  8. 

"  But  no  master  shall  be  obliged  to  take  any  such  appn 
under  13  years  of  age,  or  who  shall  not  appear  to  be  fitly 
lifted,  both  as  to  health  and  strength  of  body  for  that  sen 
A  Anne,  c.  19.  #•  16. 

*'And  every  such  apprentice  shall  be  sent  to  the  port  to  i 
his  master  belongs,  by  the  churchwardens  and  overseen 
charges  to  be  provided  as  for  sending  of  vagrants."  Sand  3  j 
c.  6.  $•  10.  [that  is  out  of  the  general  county-rate,   12 

Poor  appren-        Every  person  to  whom  any  poor  parish  boy  shall  be  pui 

Ticet  bound  un-  prentice,  according  to  43  Etiz,  c.  2,  may,  with  the  approh 

4er  43  Eliz.     of  two  justices,  or  the  like  approbation  of  any  mayor,  aldei 

may  be  turned  bailiff^  or  other  chief  officer  or  magistrate  of  any  city,  bon 

service.  1C  Std"  or  town  corporate,  by  indenture,  turn  over  such  opprentu 

any  roaster  of  such  ship  for  the  remaining  time  of  his  appro 

ship ;  which  assignment  is  to  be  registered,  and  certificates  t 

of  transmitted  by  such  collector,  at  the  ports  where  such  p 

apprentices  shall  be  so  assigned  over,  in  manner  aforesaid : 

protections  shall  be  given  for  such  apprentices  till  they  atta 

years."  2  and  3  Anne,  c.  G.  s.  6. 

*  An  eppren'icc  in  the  Grcenlin^  whale  fishery  is  no  oihcnrisc  exe 
from  being  impressed,  than  under  the  general  act  of  13  (J to.  2.  r.  17,  whi 
empto  ell  persons  from  being  impressed  before  the  age  of  18,  nnd  every  | 
who  not  having  before  used  the  sea,  shall  bind  himself  apprentice  to  so 
sea,  for  the  first  three  years  of  such  apprenticeship.  For  the  tec.  17.  of  21 
3.  c.  41  *  which  relates  to  the  Greenland  Fishery,  and  exempts  certain  p 
employed  in  the  6shory  from  being  impressed,  but  doe*  not  mention  a} 
tiers,  shows  that  the  legislature  meant  to  leave  their  exemption  upon  the  sa 
peral  law  of  the  13  G'w.  g.  c.  17.  ex  parte  Brockc,  6.  Eat? s  Rep.  24. 


t  and  3  Anne^  c.  6, «.  11. 

;rj  master  or  owner  of  such  ship,  after  his  arrival    into  Master  io  rnr«r 
id  before  he  clears  out,  shall  give  an  account  under  his  the   number  \>i 
J  the  collector  of  Mich  port  to   which  he  belong*,  con-  «ppr'mic*** 
Lac  names  of  such  apprentices  as  arc  then  in  his  service." 

ery  such  collector  shall  keep  a  register,  containing  as  Rej^tir  fo  be 
;  number  and  burden  of  such  ships,  together  with  the  koPl  '\v  lh'-' 
;  or  owner's  name,  as  also  the  names  of  such  appreii-  coli,?cl,jr:i- 

each  ship  belonging  to  their  ports,  and  from  what 
\  such  apprentices  were  sent,  and  shall  transmit  copies 

register  to  the  quarter  sessions,  or  to  such  cities 
is,  towns  corporate,  parishes  or  places,  when  required  ; 
cb  copies  no  fee  shall  be  taken  ;  and  such  collector  ncg- 
to  transmit  copies  shall  forfeit  5/.  for  the  use  of  the 
f  the  parish  from  whence  such  boy  was  bound  appreu- 
M3. 

rery  enstonwhouse  officer  at  each  of  the  ports  shall  An^mices  u- 
at  the  bottom  of  their  cocqucts,    the  number  of  men  be     mentioned 
>ys  on  board    the  ships,    at  their   going  out  of  every  ' u  coc,luct3' 
ort,    describing  the  apprentices  by  their  names,  ages, 
£cs  of  their  indentures,  for  which  no  fee  shall  be  taken." 

wo  justices  near  the  ports,   and  all  mayors,  aldermen,  The   usage  of 

,  and  other  chief  officers  and   magistrates   of  any  city,  Mich  ;iPPr,a* 

h,  or  town   corporate,  near   to  such   port,    to   which tlcc*' 

tip  shall   arrive,  shall  have  power  to  inquire  into  and 

«,    hear,  and  determine,  all    complaints   of  ill  usage 

ie  masters  to   such  apprentices  ;  and  also  of  all  such  as 

oluntarily  put  themselves  apprentices  to  the  sea  service. 


•  t        •       .i 
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of  the  poor  of  erery  parish  (township  or  oillage,  #.  5.)  with  tl 
consent  of  two  justices,  in  writing  under  their  hands,  accon 
ing  to  the  form  prescribed  by  the  indenture  (V.)  herein  direc 


(V.)  The  form  of  such  indenture. 

This  indenture,  made  the  — — -  day  ef  ■  in  the  — 
year  of  the  reign  of  our  sovereign  lord  George  the  Third)  I 
the  grace  of  God,  of  the  united  kingdom  of  Great  Britain,  m 
Ireland,  king  defender  of  the  faith,  and  in  the  year  of  our  Lss 
—  between  A  B  and  C  D,  churchwardens  and  overseers  i 
the  poor  of  the  parish  of  —  in  the  county  of  — —  [or  B 1 
the  father  or  next  frieud  to  the  boy  to  be  placed  out,  as  t) 
case  may  be]  of  the  one  party  and  — -  of  the  parish  of^- 

in  the  county  of chimney  sweeper,  of  the  other  part,  wk 

nesscth  that  the  said  churchwardens  and  overseers  of  the  poi 
[or  thesaid  E  F,  as  the  case  is],  by  and  with  the  consent  m 
approbation  o/GH  and  J  K,two  of  his  tnajestyrs  justices  oftk 
peace  acting  in  and  for  the  county,  riding,  city,  town,  boromgl 
or  division  [as  the  case  is],  signified  as  hereunder  written,'hm 
put  and  bound,  and  by  these  presents  do  put  and  bind  — — 
poor  boy  of  the  said  parish,  township,  or  place,  being  of  thorny 
of —years  [as  the  case  is]  to  be  apprentice  to  the  said-~ 
he  being  his  1st,  Id,  3rf,  4th,  5th,  or  6th  apprentice*  [as  the  en 
is]  to  learn  the  trade,  business,  art,  and  mystery  ofachimntj 
tzcecper*  and  z:ith  him  (or  her)  to  die  ell  ^  remain,  and  serf 
from  the  day  of  the  date  of  these  presents  for  and   durn\ 

the  term  of years  from  hence  next  ensuing  fully  to  i 

complete  and  ended;  tarring  all  which  time,  he  the  said  Of 
prentice  his  said  master  (or  mistress)  will  faithfully  serve  iff 
obey,  his  (or  her)  Secrets  keepy  and  his  (or  her)  lawful  com 
mands  every  zcherc  gladly  do  and  perform ;  he  shall  not  hatm 
alehouses  or  gaming  house*,  nor  absent  himself  from  /I 
service  of  his  said  master  {or  mistress)  day  or  night,  wilhet 
his  (or  her)  leave  ;  but  in  all  things  ax  a  faithful  apprentk 
shall  behave  himself  tozcardr  his  said  master  (or  mistress %)*M 
all his  (or  her),  during  the  said  term :  and  the  said  -  in  Mi 

sidcration  of  the  good  will  which  he  (or  she)  hath  and  beard 
towards  the  said  apprentice,  and  of  the  faithful  services  sot 
be  performed  t,y  him,  doth  hereby  covenant,  promise,  am 
agree  with  the  said  churchzcardens  and  overseers  of  the  pos 
[or  the  said  E  F  as  the  case  is],  that  he  (or  she)  the  ««J— ■ 
hi*  (or  her)  said  apprentice,  in  the  art  and  mystery  of< 
chimney "Szvccpcr  which  he  (or  she)  now  uscth,  shall  and  arf 
t^uch  and  instruct)  or  cause  to  be  taught  and  instructed,  in  th 
best  manner  that  he  (or  she)  can,  and  > hall  and  will  proud 
and  allois  unto  the  said  apprentice  d>irhi<r  all  the  said  term 
competent  and  ~'JJicient  meat,  drink,  rcuhing,  lodging,  appat*  • 
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d,  ma j  bind  any  boy  of  the  age  of  eight  yean; 
iargeable.  or  whose  parents  are  chargeable  to  the 
o  shall  beg  for  alms ;  or  with  the  consent  of  the 
i  apprentice  to  any  chimney-sweeper,  until  such 


*  things  necessary  for  the  said  apprentice :  and 
■  his  (or  her)  executors,  administrators,  or 

I  not  nor  mil  assign  over  this  present  indenture  ^ 
itice  to  be  hound  thereby  without  the  consent  and 
in  writing,  of  two  or  more  such  justices  of  the 
signified  according  to  the  form  of  the  approba- 
er  written.     And  whereas  from  the  nature  of  the 
employment  of  a  chimney  sweeper,  it  is  necessary 
employed  in  climbing,  to  have  a  dress  particularly 
purpose,  zchich  dress  is  only  Jit  for  that  part  of 
m,  the  said  ■   ■     ■    doth  hereby  also  covenant,  pro- 
pee,  to  and  with  the  said  churchwardens  and  over- 
poor  Tor  the  said  E  F,  as  the  case  is]  to  find  and 
witabte  dress  for  the  said  apprentice  as  often  as 
Horn  shall  be  and  require,  and  provide  for  and  de- 
void apprentice,  once  in  every  year  at  least,  during 
vretaid)  over  and  above  the  said  dress  proper  for 
te  tsholc  and  complete  tuit  of  clothing,  with  suit- 
ttoekingst  hat,  and  shoes:  and  further  9  tlutlthe 
shall  and  will,  at  least  once  in  every  week,  cause  the 
'ice  to  be  thoroughly  washed  and  cleansed  from  soot 
4  shall  and  will  require  the  said  apprentice  to  attend 
eorship  of  God  on  the  Sabbath  day,  and  permit  and 
»  receive  the  benefit  of  any  other  religious  instruct 
iat  the  said  apprentice  shall  not  wear  his  sweeping 

wt  day  ;  andthat  the  said shall  not  nor  will  com- 

e  the  said  apprentice  to  call  the  streets,  or  any  otltcr 
re  seven  of  the  clock  in  the  morning,  nor  after  twelve 
tiscen  Michaelmas  and  Lady-day,  nor  before  five 
te  morning,  nor  after  twelve  at  noon  between  Lady- 

khaetmas :  andthat  the  said shall  not,  nor  will 

'  during  the  said  term,  let  out  his  (or  her)  said  ap- 
rhire  by  the  day,  night,  or  other rcise,  to  any  other 
persons  exercising  or  using  the  said  trade ;  nor  shall 
—  or  any  person  or  persons  whomsoever  by  his 
taction*  require  or  force  him  the  said  apprentice  to 
>up  any  chimney  xihich  shall  be  actually  on  fire,  nor 
of  any  violent  or  improper  mean*  to  force  him  to 
v  np  any  such  chimney,  but  shall  in  all  things  treat 
)  said  apprentice  iri/k  as  much  humanify  and  care,  ai 
•f  the  employment  of  a  chimneysweeper  will  admit  of. 
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boy  attain  the  age  of  sixteen  yean  :  and  such  binding  shall 
as  effectual  as  if  such  boy  was  of  full  age,  and  by  indenture  1 
bound  himself  apprentice,     r.  1. 

"  The  age  of  such  boy  shall  be  inserted  in  such  indentn 
from  the  copy  of  the  entry  in  the  register  book  of  his  be 
baptised,  w litre  the  same  can  be  had,  which  shall  be  gi' 
and  attested  by  the  minister  without  fee,  and  on  unsUl 
paper  ;  and  where  no  such  copy  can  be  found,  such  justi 
shall  inform  themselves  of  his  ago,  and  from  such  informal! 
shall  insert  the  same  in  the  indenture,"     *.  2. 

"  AH  indentures,  covenants,  promises,  and  bargains, 
keeping  of  any  boy  as  an  apprentice,  or  servant  employed 
the  capacity  of  a  climbing  boy  or  chimney -a  weeper,  unc 
eight  years,  other  than  by  this  act  appointed,  shall  be  tou 
and  every  per/on  who  shall  keep  such  boy  under  eight  yeai 
contrary  to  this  act,  shall  forfeit  for  every  such  apprenti 
or  servant  so  kept,  not  exceeding  10/.  nor  less  tiian  51 
s.  4. 

"  One  justice  is  authorized  to  inquire  into  and  detcruin 
as  well  all  complaints  of  ill  usage  from  the  masters  to  who 
Mich  apprentices  shall  be  so  bound,  as  also  all  complaii 
ofsiirh  boys  as  shall  voluntarily  put  themselves  apprentices; « 
in  like  manner  also  all  complaints  of  masters  against  such  appro 
tiecs,  and  he  may  inakc  such  orders  therein  as  he  may  flO 
do  in  other  cases  between  ma>ters  and  apprentices."      i.  6. 

"  No  chimney-sweeper  shall  keep  more  than  six  apprcntio 
•it  one  time  ;  and  the  name  of  every  person  so  taking  an  s| 
prentice,  and  his  abode,  shall  be  marked  upon  a  brass  plate,  I 
be  set  in  the  front  of  a  leathern  cap,  which  every  master  >hi 
provide  for  each  apprentice,  and  which  he  shall  wear  whe 
out  upon  duty  ;  and  every  master  shall  forfeit  for  every  ar. 
prentice  kept  beyond  the  number,  or  for  neglecting  to  provW 
enrh  apprentice  with  such  cap,  not  exceeding  10/.  nor  lesstba 
5/."     *.  7. 

"  If  any  ma>ter  shall  misuse  his  apprentice,  or  the  appfd 
lice  hate  just  cause  to   complain   of  the  breach  <^  any  of  ti 


Form  of  approbation  by  justices. 

IVe  the  above  named  G  II,  and  J  K,  tuo  of  his  majesty' 
justices  uf  the  peace  acting  in  and  fur  the  county  ruling  oft 
/ok:*!,  borough*  or  division,  [as  the  case  is]  having  jnspecu* 
and  examined  the  above  named  [the  boy   to  be  place 

out  or  assigned  over]   do  hereby  consent   to*  and  approvi  e 
his  being  bound  [or  assigned  over]  as  an  apprentice  to  the  abm* 

vamvd [the   master  or   mistress]  according  to  t)\*  tern 

und  stipulations  expressed  in  the  above  written  indenture. 
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f  in  the  indenture,  this  master  shall  forfeit  not  exceed* 
or  less  than  5l."  s.  8. 

rhimuey  sweeper  shall  let  out  to  hire,  or  lend  to  any 
son,  for  the  purpose  of  h weeping  chimneys,  any  boy 
>prentice,  nor  shall  cause  such  boy  to  call  the  streets 
en  in  the  morning  nor  after  twelve  at  noon,  between 
as  and  Lady-day  nor  before  live  in  the  morning,  nor 
re  at  noon,  betwen  Lady-day  and  Michaelmas,  on  pain 
not  exceeding  10/.  nor  less  than  5/."  s.  !). 
:onvictions  for  penalties  shall  be  before  one  justice, 

■confession  of  the -offender,  or  upon  the  oath  of  one 
and  for  that  purpose  such  justice,  upon  complaint 
him,  may  summon  the  person  offending  before  him  to 
sch  complaint9'  *.  10. 

wnalties,  and  all  costs  to  be  allowed,  shall  be  levied   by 
ad  sale  of  the  goods  of  the  offender,  by  warrant  under 

and  seal  of  such  justice,  rendering  the  overplus  of 
ress  and  sale  (if  any)  to  the  party  after  deducting  the 
4  making  the  same  ;  which  warrant  such  justice  is  to 
on  conviction  of  the  offender,  or  upon  order  made  as 
;and  the  penalties  and  costs  when  levied  shall  be  paid 
to  the  informer,  and  the  other  half  to  the  overseer; 
rase  such  distress  cannot  be  found,  and  such  penalties 
i  be  not  forthwith  paid,  such  justice  is,  by  warrant,  to 
uch  offender  to  the  common  gaol  or  house  of  correc- 
not exceeding  three  months,  unless  the  penalty,  costs, 
yes  shall  be  sooner  paid."  s .  1 1 . 

no  warrant  of  distress  shall  be  issued  until  «ix  days 
offender  shall  have  been  convicted,  and  an  order  made 
ed  upon  him  for  payment  thereof."  s.  12. 
I  any  person  aggrieved  by  any  thing  done  by  any  ju«. 
f  appeal  to  the  next  general  or  quarter  sessions  of  the 
laiing  first  entered  into  a  recognizance  with  sullieieiir 
itfore  such  justice  to  prosecute  such  appeal,  and  abiuV 
»rder  that  shall  be  made  on  such  appeal;  and  also  giving 
istice  notice  in  writing  of  such  appeal,  and  of  the  ma'- 
!0f,  within  six  days  after  the  cause  of  complaint  shall 
wl"  *.  1C. 

A  register  of  apprentices  bound  out  by  the  overseers 

to  be  kept. 

nersecrsof  the  poor  of  every  parish,  township,  or  place,  Overseer*  (<> 
Tier  1st  June  180*2,  keep  a  book  at  the  etpenre  of  the  kerp  uu  cr.rr? 
tad  enter  therein  the  name  of  every  chiiti  bound  out  as  '"  h",,ks  <»i"ap- 
feitice, together  with  the  other  particulars  in  manner  re*  j*r«'»f»^ bonncl 
by  this  act,  according  to  the  schedule  thereunto  annex- j)*,lt!"u  '^ik** 
I  every  such  entry,  when  made,  shall  be  laid  before  the 
•floss,  who  shall  signify  then  a^ent   to  tin-   ind  -uture  at 
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the  time  when  such  indenture  shall  be  kid  before  them,  c 
inch  entry  shall,  if  approved  of  by  such  justices,  be  signed 
them  according  to  the  form  marked  in  the  schedule  43.  Geo* 
€.46. 
penalty  for  If  any  overseer  shall  refuse  or  neglect  to  provide  and  ksj 

not  providing    gUch  book,  or  lo  make  such  entry,  or  shall  destroy,  or  per 

fah^r^ihe  to  bc  dc8tr0Ted>  any  8UCn  book5  or  *hM  Stilly  obliterate, 

true  entry,  or  shall  wilfully  make  a  false  entry  therein,  ora£ 
so  permit  the  same  to  be  done,  or  shall  not  lay  such  book 
fore  such  justices  for  their  signatures,  or  shall  not  deliver  an 
book  to  his  successor  in  office  within  fourteen  days  a/bar 
appointment  of  such  successor,  or  if  any  such  successor  shall 
fuse  or  neglect  to  receive  the  same  when  offered  to  him  by 
predecessor  in  office,  then  every  such  person  so  offending  asVi 
on  being  convicted  thereof  before  two  justices,  on  theoaflfc 
any  credible  witness,  or  confession  of  the  party,  forfeit  a 
exceeding  6/.  to  be  recovered  by  distress  and  sale  by  warn* 
under  the  hands  and  seals  of  the  justices,  and  the  overplus  f 
any)  shall  be  returned  upon  demand  to  the  owner,  after  dedao 
ing  the  costs  of  making,  keeping,  and  selling  such  distress ;  so 
such  penalties  shall  be  applied  for  the  use  of  the  poor  ;  anl| 
case  sufficient  distress  cannot  bc  found,  or  such  penalties  iM 
not  be  paid  forthwith,  such  justices  may  commit  such  ofltafl 
to  (he  common  gaol  or  house  of  correction  for  not  firrrflq 
oiiti  calendar  month.  42  Geo.  3.  c.  46.  s.  2. 

And  the  justices  may  cause  the  conviction  to  be  drawn  opi 
(lie  following  form.  42  Geo.  3.  c.  46.  s.  4. 
Formof>onvic»       He  it  remembered,  That  on  the  ■  ■    day  of  in  tl 

ton.  vcar   of  our   Lord  >    ■  A  IJ  w  convicted  before  *f,  fl 

uj  his  ttmjvsh/'s  justices  of  the  peace  for  the (specify!* 

the  offence*  and  the  time  and  place  when  and  where  committed  [l 

rhc  case  way  be]  contrary   to  an  act  made  in   the  forty -teem 

\rur  uf  tht  reign  of  king  George  the    Third,  intituled,"  A*  m 

tM  future  oiersecrs    and  guardians   of  the  poor,  to  ktep  a  fi 

gUttr   of  the  sexcral   children  who    shall  be  bound  or   assign 

by  them  rtt  appmtticts  ;  and  lo   extend  the  provisions  of  an  m 

passed  in  the  twrntieth   year   of  the  rtign   of  hi  a  pre.cat  majcsti 

to  tht  bindi»g   of  apprtnticrs  by  huases  uf  iadustru,  or  estalM 

meats  for  the  poor,  which  h,tve  been  authnnz.  d  so  to  do  by  id 

sequent  acts  "     Given    under  our  hands  and   seals  the.  day  IS 

yeir  above  mentioned. 

tntrnmr.    be      Any  persou  at  seasonable  hours,  may  inspect  sueh   book  i 

hnpccied.         the  hands  of  the  overseers ;  and  take  a  copy  of  such  entry,  ups 

pay  men  I  of  Gd.  except    justices,  who  m.iy    inspect  sue'*  bos 

gratis  ;  and  snch   book,  shall  bc   deemed  suiVicient  evidence* 

the  existence  of  such  indentures,    and  the  particulars    specitk 

in  the  register,  if  it  be  proved  tint  the  indentures  are  lost  or  d 

stroked,     s.  3. 
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any  such  apprentice  shall  be  assigned   or   bound  Anlgnnrati 
rnr  to  say  other  muter  by   virtue   of  32  Geo.    3.  c.  57,   sec  ",*°  '"    **  *IH 
pp  1ST,  «pn,  then  the  overseers  or  parties  to  the  assignment  "teJ' 
AtUiMrrttM  name  ajul  residence  of  the  ouster  to   whom  such 
■jpmtkeihaU  be  assigned,  together  with  the  other  particulars, 
kfa  took  herein  directed   ta  be  provided  and  kept;  and  for 
■Bsafnnaanca  thereof  such  Bfeneers  shall    be  liable  in  like 
ajNTSsiTsachanpreaticehad  been  originally  bound  to  such 
ph.  «  Geo.  3.  c.  40.  t.  5. 

U  persons  to  whom  by  different  acts  the  like  powers  arc  Pc nam  hiring 
|ksi Itr  blading  out  parish  apprentices  asarcgiren  to  the  over-  "ke  p*™"* 
saasf  tie  poor,  shall  be  subject  to  the  like   pains,  penalties,  f10!"^*"  to' 
srissnUares  for  non-compliance  with   the   provisions  in   this  pr"n(i°u   £*" 
sAlswaieh   overseera  of  the  poor  arc.  42  Geo.  3.  c.   46.  >.  5.  conform,' 

1st  persons  aggrieved  may  appeal  to  the  first  general  quarter 
**■»  to  be  hnldea  within  four  calendar  months  next  after  the  APP*J|- 
Hi  of  appeal  shall  have  arisen,  on  giving  to  the  person  appeal, 
■iiisiast  tea  days  notice,  and  of  the  matter  thereof:  and  such 
sssisss  are  to  hear  and  determine  such  appeal  in  u  summary 
<  nty,  sad  to  grant  costs  to  either  party.  -12  Geo.  S.c.  40.  v.  & 
FORM  OF  THE  REGISTER. 
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VII 1.     The  authority  of  the  master  orer  his  apprentice, 
and  the  inltrcst  which  he  has  in  his  service. 

Correcting  ap-      It  is  clearly  agreed,  that  a  master  may  correct  and  pnnisfc 

prentices.  j^  Apprtinticc  in  a  reasonable  manner  for  abusive  language, 

neglect  of  duty,  or  the  like;  bat  he  cannot  delegate  thatpoirer 

to  another,  nor  can  he  justify  wounding  hiin.  3  Bacon's  Abriig! 

566,  5G7. 

And,  from  the  authority  which  a  master  hath  oyct  a  servant^ 
it  is  held  in  law,  that  if  a  master  designeth  moderate  correction 
to  his  servant,  and  accordingly  uscth  it,  and  the  servant,  by* 
some  misfortune,  dicth  thereof,  this  is  not  murder,  but  per 
infortunium ;  because  the  law  alloweth  him  to  use  moderate' 
correction  and  therefore  the  deliberate  purpose  hereof  is  not  from* 
preconceived  malice.  1  Hale's  Hist*  454. 

But  if  the  master  design   an  immoderate  or  unreasonable4 
correction,    either  in   respect  of  the  measure  or  manner,  or* 
instrument  thereof,  and  the  servant  die  thereof,  this  accord*  ' 
ing  to  Hale  cannot  be  excused  from  murder,   if  done  with  de- * 
liberation  and  design;  nor  from  manslaughter,  if  done  hastily,' 
passionately,  and  without  deliberation  ;  and  herein,  says  he,  ' 
consideration  must  be  had  of  the  manner  of  the  provocation, 
the  danger   of  the  instrument  which  the    master  useth,  and 
the  age  or  condition  of  the  servant  stricken.     1  Hale's  Hid, 
454.  ; 

Also  from  the  interest  which  a  master  has  in    the  labour  ■ 
and  service  of  his  apprentice,  he  may  maintain   an  actiou  for 
enticing  or  taking  him  away.     3  Racori*s  Abridgm,  567. 
T'nticlng  iljcm      Hut  no  indictment  will  lie  for  such  enticing  or  taking  away, 
:xuay.  for  it  is  not  an    injury  of  such  a  public  nature  as  to  maintain 

an  indictment;  therefore,  the  master's  remedy  is  by  action  ;  and 
it  is  said,  that  fur  taking  a  man's  servant  out  of  his  actual  scr. 
vice  an  action  of  trespass  will  lie;  but  that  for  enticing  away 
a  man's  servant  trespass  will  not  lie,   but  only  a  special  action 
on  the  case.     C  Ld.  Raymond  1117. 
„V>h» besi«  cor-       Nor  can  the  master  sue  out  an   habeas   corpus  against  the 
pus  tun  \,c  is-  party,  for  he  can  only  bring  his  actiou  against  the  other  for 
micJ  at  iliciu.  educing  the  apprentice.  For  in  the  case  of  the  A.  v.  Reynolds* 

•iki>ut  in  tlie  -"'"'"'  'vr-  3i>  (jeo-  3>  where  a  writ  ol  habeas  corpus  had  been 
•,-« -r  ni  an  ;ij>-  issued  at  the  instance  of  a  master  to  bring  up  an  apprentice,  who 
/'in'.icc  chut-  had  voluntarily  entered  himself  as  n  seaman  ou  board  of  a  ship 
jn,i  nsto  the     ofuar,   Lord  Kenyon,  (Jh.  J.  after  argument,  said,   that  the 

i.vV^  °*  8:  °  yvr:t  ou£nt  ,,ot  t0  ^avc  Dcc>n  issued  at  the  instance  of  the  master; 
but  that  the  apprentice,  Mho  was  of  sufficient  age  to  judge  for 
himself,  should  have  applied  for  it,  if  he  had  wished  it.  And 
he  observed,  that  if  the  apprentice  had  been  taken  into  iht 
mthov  of  any  other  master,  the  court  Mould  not  have  granted 
in  iza!i!  as  corpus  at  the  instance  of  his  first  master,    but  would. 
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im  to  Us  action  for  seducing  his  apprentice.  The 
fore,  having  been  improperly  issued  was  quashed. 
fp.  497. 

n  apprentice  be  impressed  into  the  sea  service  the  Impressing  ap- 
not  sue  out  an  habeas  corpus  to  bring  him  up  tb  be  prentice*. 
,  though  the  apprentice  may :  for  the  object  of  such 
protection  of  the  liberty  of  the  party  grieved,  and 
t  sued  out  by  him  or  on  his  behalf.  But  the  mas- 
vithout  a  remedy,  for  he  may  have  his  action  on 
ainst  those  who  detain  the  apprentice,  after  know- 
be  one,  even  though  the  apprentice  be  willing  to  en. 
e  king's  service.  Rex  r.  Edwards,  7  Ter.  Rep.  745. 
Landsdozzn,  5  Easts  Rep.  38,  and  Eade*s  v.  Van* 
lasVs  Rep.  39. 

;  Lord  chief  Justice,  under  an  old  statute  passed 
n  of  Hen.  8,  has  the  power  of  granting  warrant? 
rpose  of  bringing  up  apprentices  in  this  situation  ;  and' 
\ficld  frequently  exercised  that  power ;  consequently 
e,  though  the  writ  of  habeas  corpus  was  quashed, 
yon  declared  he  should  issue  his  warrant  to  bring 
tice  before  him  to  be  discharged,  unless  the  admiralty 
elcase  him.  Ibid. 

master' hath  such  an  interest  in  the  labour  of  his  ser-  Injuresdone  to 
for  the  battery  of  a  servant,  the  masters  well  as  ser-- the  apprentice, 
wing  an  action ;  and  each  shall  recover  damages,  for 
jured;  the  servant  in  his  person,  and  the  master  by 
\m servant's  labour;  and  therefore  a  recovery  in  anac- 
ht  by  one  of  them  cannot  be  pleaded  in   bar  to  an 
ught  by  the  other.    3  Bacon's  Abridg.  50*8. 
man  beat  another's  servant  to  that  degree  that  he  dies' 
e  master  loses  his  action,  and  must  proceed  by  indict-' 
the  private  injury  to  him  is  merged  in  the  general  in, 
1  public.     3  bacon's  Abridg.  508. 

;  master  hath  an  interest  in  the  labour  and  acquisition?  Master  entitled 
at,  and  his  acts  herein  are  said  to  be  for  the  benefit  of  to  the  acijure- 
;  according  to  the  rule,  quicquidacquirUur  servo,  dc-  »»«"«*  of  ,,la 
mino :  and  therefore  the  master  is  by  law  entitled  to  aPPro,u,cc- 
rings  of  his  apprentice.     Co.  Lilt.  117.  a.    1  East's 

toftf  a  waterman's  widow  took  an   apprentice  who 

i9  and  earned  two  tickets,  which  came  to  the  defend  - 

Is,  the  widow  brooght   trover,  and  had  judgment  ; 

he  apprentice  gains,  he  gains  to  his  master;  and  whe- 

•y  apprentice  or  not,  is  no  ways  material,  for  it  is  enough 

'mfactj  Barber*.  i)mnit\  1  Sulk.  68. 

a  note,  in  3  Bacon's  Abridg.  559,  it  is   said,  That   it 

Mn  case  fur  masters  to  recover  the  wages  earned   by 

tpprenticef  at  sea,  from  the  parents  or  others  who  re- 

ivagts. 

I.  L 
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therefore  the  law  has  made  it  a  personal  trust  or  confidence  * 
which  the  master  cannot  assign  or  transfer  aver  to  anothei 
3  Bacon's  Abridg.  555. 

Therefore,  ctcd  where  the  apprentice  himself  consents  to  tk 
assignment^  this  Kill  not  make  him  an  apprentice  to  the  assignee} 
yet,  if  the  master  doth  assign  him  +,  such  alignment  is  not  void 
but  will  be  valid  as  a  contract  and  agreement  between  the  tw< 
*  masters;  for,  per  Holt,  though  an  apprentice  is  not  assignable; 
yet  the  master  may  assign,  notwithstanding  it  will  not  pass  U 
interest  in  the  apprentice ;  for  it  is  a  good  contract  1  that  the  if 
j)  rent  ice  shall  serve  the  second  master  during  the  time,  thoigl 
.  the  w  ords  arc  only  grant  and  assign,  like  the  case  of  assigning  i 
bond  ;  though  it  be  not  assignable  in  point  of  interest,  yet  it  I 
a  covenant  that  the  assignee  shall  receive  the  money  to  his  owl 
use.  So  here  an  assignment  is  a  good  agreement  between  tbf 
first  and  second  master,  that  the  apprentice  shall  serve  the  tiac 
with  the  second  ;  and  so  it  is  a  service  as  apprentice,  and  will  e* 
title  the  apprentice  to  a  settlement     1  Ld.  Raymond  683. 

And,  per  Ld.  Man  afield  :  Though  an  apprentice  is  not  strict 
1y  assignable  nor  transmissable,  yet  if  he  continue  with  the  cot- 
s>entof  all  parties,  and  his  own,  it  is  a  continuation  of  theap* 
prcnticeship  to  the  purpose  of  gaining  a  settlement.  1  Doagt 
Svo.  cd.7l. 

And  the  sessions  cannot  set  aside  the  assignment  bfanappnai 
lice  bound  out  by  the  justices  :  for  in  the  Am?*  t.  Barnes^  A 
was  bound  out  by  the  justices  to  O,  who  assigned  him  to  C,  *m 
the  sessions  reciting  the  special  matter,  adjudged  the  assignadft 
Toid,  and  ordered  him  to  be  returned  to  B.  1£y  the  Couif£ 
The  sessions  had  no  power  to  judge  of  the  validity  of  a  deed,  M 
to  hinder  a  man  from  assigning  his  apprentice.  The  covenant  ft 
provide  for  him  is  well  performed,  it  the  person  to  whom  he  i 
bound  assigns  him  to  another  to  provide  tor  him.  And  apprea 
tices  hound  out  by  justices  may  be  assigned  as  well  as  otheri 
for  the  jurisdiction  of  the  justices  extends  no  farther  than  to«MB 
pel  the  master  to  take  care  of  his  apprentice  ;  but  in  whatmanni 
he  does  it,  whether  in  his  own  house  or  otherwise,  is  nofMH 
to  them  ;  but  if  the  assignee  of  the  apprentice  doth  not  provifl 


*  He  must  alio  havelrm  vuu\er  his  own  care  ar.d  inspection,  and  cinM 
f"Mid  hi  in  abroad,  ihotitih  imi>I<t  the  pretence  of  improvement,  unless  by  tf 
}  rcsi  ugrumtni.,  and  unless,  tiie  nature  ol  his  business require*  it,  and  iwpaj 
•uch  a  power  as  that  of  u  tiif-.ichum  adventurer,  sailor,  ami  tlic  litr,  are  ~~ 


tv»  do  ;.  ihercfoic,  in  an  action  of  covenant,  it  hath  been  adjudged,  thai  ai 
••con  sending  hi*  apprentice  a  voyage  to  the  Ka*t  Inatif,  though  in  coiap^ 
with  other  anr/i  ems,  and  the  belter  to  instruct  him  in  the  art  nfsurpery,  +* 
:t  breach  of  his  covenant,  whereby  he  bound  himself  to  retain,  leaclw  k**l 
cuid  employ  the  >au\  apprentice  m  hi*  own  hoimc  and  seiwcc.  J!\?bjrt  19" 
t  And  a  master  cannot  ansign  iiYcfM*  apprentice*  as  he  may  anolliercW 
t*:l,  but  it  must  be  with  his  onn  coiim-hi?!^}!  d.  411  ;  lor  the  persun  oft  ^ 
»?H©t  strictly  *r.d  legal'y  ni^nubii,   V\(::ckJ  Vi.'f.  Crf-:.  !:>'». 
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the  first  mister  may  be  compelled  to  dd  ft,  and  he  mar 
remedy  oven     1  Strange  48,  and  1  Sets.   Cas.  Case 

trish  apprentices,  upon  the  binding  out  of  whom  no 
m  than  6/.  shall  be  paid,  may  be  legally  assigned  to  other 
irith  the  consent  of  two  justices.  See  SI  Geo.  3.  c.  57, 
27  supra. 

oor  children  bonnd  out  apprentices,  under  43  Eliz.  may 
eri  to  masters  ofshipsinthesea  service  Seel  and  $Ann. 
rn  page  1 36  supra. 

by  the  custom  of  London,  a  freeman  may  turn  over  his 
zt  to  another  master,  bring  a  freeman ;  and  such  second 
tall  bare  the  same  benefit  of  the  apprentice's  covenants, 
he  apprentice  of  the  covenants  on  the  side  of  the  mas- 
he  had  been  originally  bonnd  to  hini.  March  3.  1  Keblc 


"kath  of  the  master,  before  the  trpiration  of  the 

apprenticeship. 

igreed,  that  if  a  man  be  bound  to  instruct,  an  ap- 
in  a  trade  for  seven  years,  and  the  master  dies, 
condition  is  dispensed  with  *,  being  a  thing  personal  ; 
be  bound  further,  that  in  the  mean  time  he  will  find 
leat,  drink,  clothing,  and  other  necessaries,  hero  the 
the  master  doth  not  dispense  with  the  condition,  but 
(tors  shall  be  bound  to  perform  it,  so  far  as  they  have 
3  Bacon's  Abridg.  557. 

a  person  is  bound  apprentice  by  justices  of  the  peace, 
master  happens  to  die  before  the  term  expired,  the. 
have  no  power  to  oblige  his  executor,  by  their  order, 
re  such  apprentice  and  maintain  him;  for  by  this 
the  executor  must  maintain  the  apprentice,  whether 
assets  or  not,  and  is  deprived  of  the  liberty  of  plead- 
isets,  or  debts  of  a  higher  nature,  which  he  may  do 
Nrenant  is  brought  agaiiibt  him.      if.  v.  Peak.  1  SaU 

r  Hoi/,  in  fondon,   by   the  custom  there,  in  case  of 


,  J.  An  apprenticeship  is  n  pergonal  trust  between  thr  master 
I,  and  ricteri.nnvd  by  the  dralh  of  cither  of  the  in  :  nwl  by  the 
tatr  of  ilic;;:,  the  cud  and  design  ot  the  apprcmic:"«hip  cannot  foe 
nd  it  m^v  tu'>  the  executor  i*  ui  another  Ir^rie.     1  taihtld  06. 

4t%  U  woc?c!  !m*  »tt  hard  to  construe  the  death  c!  the  ma<»rr  r-> 
rteofthe  co'an.iais;  ar.dit  has  been  held  that,  timush  the  o»vc  - 
Unci)  >n  tailctit  v<  i  he  stiJl  continue*  an  npnreiU'c  *n.h  therxo 
ipect  to  maintenance. '    1  SaM*  '>*': 
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the  master^  dying,  the  executor  most  put  the  apprentice  i 
another  master  of  the  same  trade.     1  Salkeld  06. 

And,  upon  a  principle  truly  equitable,  the "  court  of  chai 
eery  has  decreed  the  personal  representatives  of  a  roaster  t 
make  restitution  of  a  proportionable  part  of  the  apprentice  fa 
For  where  the  master  received  with  the  apprentice  250/.  m 
died  within  two  years,  the  apprentice  having  for  that  time  bee 
employed  only  in  inferior  affairs,  H  was  decreed,  after  debt 
on  the  specialties  paid,  that  the  executors  should  repay  tl 
250/.  as  a  debt  due  on  simple  contract :  deducting  after  tl 
Tate  of  20/.  per  ann.  for  the  maintenance  of  the  appreatia 
during  the  time  he  lived  with  his  master.  Mic.  30  Car*  1 
Soames  v.  Bouden  and  Eyles,  Chan.  Rep.  Temp.  Bad 
300. 

It  is  also  clear  that  the  executor  or  administrator  may,  wK 
the  consent  of  the  apprentice,  assign  such  apprentice  to  anotfcri 
master  for  the  remainder  of  his  trim. 

But  an  apprentice  is  not  bound  to  serve  the  executor  of  II 
master  :  for  in  debt  by  an  executrix  on  a  bond,  conditioned  U 
Matthias  Anderson's  performance  of  the  covenants  in  sail 
denture  of  apprenticeship,  whereby  he  was  bound  to  the  pijli 
.tifPs  testator,  who  was  a  mariner,  the  defendant  pleaded,  fli 
Anderson  served  faithfully  to  the  death  of  the  testator :  4 
plaintiff,  the  executrix,  replied,  that  since  the  death  of  the  ai 
tator,  Anderson  had  absented  from  her  service,  to  which  thfJ 
was  a  demurrer ;  after  argument  at  the  bar,  The  Couet  wa 
all  of  opinion,  that  the  executrix  could  maintain  no  such  actio 
The  binding  was  to  the  man  to  learn  his  art,  and  serve 
Kiihout  any  mention  of  executors  ;  and  as  the  words  are 
fined,  so  is  the  nature  of  the  contract ;  lor  it  is  fiduciary,  ai 
the  lad  is  bound  from  a  personal  knowledge  of  the  integrr 
and  ability  of  the  master ;  and  it  is  not  material  that  the  as* 
are  liable  on  the  master's  covenant  to  maintain.  Baxter 
Burjield,  2  Strange,  1267. 

An  award  that  an  apprentice  should  be  assigned  was  bf 
roid,     unless    there  was    a    custom,   or  the   concurrence 
the  apprentice.     JUL  8  Ann.  Home  v.  Blake,  cited  in  2  Strtm 
12(57. 

But  although  an  apprentice  is  not  strictly  assignable,  c 
trammissable  to  executors,  yet  if  he  continue  as  an  appreat 
with  an  assignee,  or  a  personal  representative  of  his  master,  • 
his  own  conscnt,and  that  of  all  the  other  parties,it  will  be  atf 
tinuation  of  the  apprenticeship,  for  the  purpose  of  gaining  a  a 
tlement.  K.  v.  Stockland,  1  Douglas,  Svo.  cd.  70  and  71,* 
CuldecoVs  Cases  62. 

Thus,  where  the  master  of  a  parish  apprentice  died  in! 
tate,  and  the  widow,  without  an  v  administration  taken  c 
assigned  the  apprentice  to  a  second  master,  *ho,  with  theC 
Sent  of  the  apprcutice  assigned  him  to  u  third  ;   the  c-jurt  t 
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fic  apprentice  well  settled,  where  he  sorted  such   third  master; 

since  to  this  assignment,    though  only  a  verbal  ouo,  there  was 

thr  content  of  all   the  parties  concerned,  and  he  lived  and  in- 

kabitrd   at  the   place  where  his   third    master  did,  under   (he 

ten*  of  the  apprenticeship,  as  an  apprentice  bound  according 

%i  tie  statute.      K.  v.    East  Bridgeford.   Ilur routs  Sett.  Cas. 

Aid  where  a  parish  apprentice  upon  the  death  of  his  master, 
tad himself  as  a  «ervaut  for  a  year,  and  served  that  year  ac- 
orfiiely,  the  c>  :r  held,  that  after  t lie  master's  death  the  ap- 
panrcwas  ar  hiic.-ty  to  hire  himself ;  and  that  as  lie  was  hired 
for  a  year,  and  served  a  year,  his  legal  .settlement  Mas  where  lie. 
ft  lerrrd.     K.  v.  Eakring,   Burrois's  Sett,  Cas.  3f20. 

Bat  if  the  apo  rent  ice  after  the  death  of  the  master  doth  not 
•quire  a  new  settlement,  that  which  he  may  have  gained  by  his 
apprentice* hip  remains.  K.  v.  Chirk  9  Tr.  Term,  1  1  Geo.  3. 
fcrr»="ji  Sett.  Cas.  782,  783. 

However,  it  is  enacted  by  32  Ceo.  3.  c.  57;    that  in  cace  of  Covenant*  (»r 
fle death  of  any  master   of  any  parish  apprentice,  during  the  ">"»"'*,i",^«*  •■: 
ten  of  such  apprenticeship,  upon  the  binding  out  of  n  horn  no*^      'nithuh-m 
krgcr  turn  than  5L  thall  be  paid,  the  covenant  for  the  mainte-  ,l0  inLi;cih,in  ;•:. 
-.ttnee  of  such  apprentice,  inserted  in  the  indenture  of  appren-  shall  hr  riven 
l  faahip,  shall   not   continue  in   force  longer  than   for  three  l.°  eonumie  m 
f  ftonths  next  aficr  the  death  of  such  master;  and  during  such  t™f* Snce™'''* 

Am  months  such  apprentice  shall  continue  to  live  with  and  moulds  aiw 
|  ftneas  an  apprentice  the  executors  and  administrators  of  such  the  death  ut  t»,c 
■vter,  or  such  person   as  they   shall  appoint ;  and  the  master  mabl"»  &b\ 
viotn  such  apprentice  shall  serve  during  the  .said  three  months 
ttdalso  such  apprentice,  shall  during  that  time  he  subject  to  all 
tfce  law*  in  force  for  the  regulation  of  masters  and  parish  ap- 
ftrntias;  and  in  all  such  parish  indentures  there  shall  !)<*  annex- 
td  to  the  covenant  for  maintenance,  a  proviso,  di-t -taring  thai 
nek  covenant   shall  not  continue  in  force  for  longer  than  three 
*onth%  next  after  the  death  of  such  master;  which  proi'iM*  may 
kin  the  form  or  to  theelVect  mentioned  in  the  act  (zcJuchforui 
*  inserted  in  the  precedent  No.  (I.)  in  page  1*21  supra]  ;  and  if 
Ivh  proviso  shall   be  omitted  in  such    indenture   tiie    covenant 
fermaiuttvuiicc  shall    uotwirhbtanding  be  deemed  lobe  in  lore* 
'woo  longer  than  three  calendar  months  next  after  the  deatii  of 
tan  neuter.  *.  I. 


mwto  the  family  or  representatives  of  his  deceased  master.  »,,,I'',:* :::-- '  r  '' 
fw the  advantage*  he  has  received  from  his  aonrentice*hin  in  his  * ' :,.!"  ol  ;t  "' ' " 
■uf«'/nf/,  uhen  his  tervires  could  not  be  equal  to  thr  ccptnyes  of  til.t.s  m:,v  ,,,,],.. 
wmauj. nance*   it  is  i.nacted,  Thatwithin  suchthnemonlhs,  •-jremi'c.  »  ■ 
'for  liit- <li  ath  of  the  muster  or  mistress',  two  justices  on  appii-  >r,vt  l,i'  r'  *  - 
inucn  bv  i he  widow,   or  by  the  husband,  or  by  anv   son  or  ' ,J '  "'      "' 
f«*i«itCf.  bruiticr  or  Mater,  or  bv  an\  executor  or  administrator  ; ,  u   ,  ,, . .,. 
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of  such  matter  or  mistress,  by  indorsement,  (VII)  ' 
stamp,  on  any  such  indenture,  or  the  counterpart  then 
by  any  other  instrument  in  writing  (VIII),  stamped  as 
indentures,  may  order  that  such  apprentice  shall  serre 

(VII)  And  the  order,  where  it  is  by  indorsment  on  th< 
tare,  or  counterpart  thereof,  may  be  in  the  form  or 
effect  following.  1. 1 . 

County  of  1      Whereas  F  M  [the  master]  within  nam 

■  J  of  the  parish  of —  in  the  said  county, 

the  ■>■■  day  of being  within  thret 

dar  months  now  last  past,  we,  two  of  his  m 
justices  of  the  peace  for  the  county  aforesaic 
names  are  hereunto  subscribed,  on  the  app 
and  at  the  request  of  A  M,  widow  [or  as 
may  be]  of  the  said  F  M,  living  with  an 
part  of  the  family  of  the  said  F  M  at  the  tin 
death,  do  hereby  order  and  direct  that  1 
apprentice  within  named,  who  was  in  the  sen 
actual  employment  of  the  said  F  M  at  the 
his  death,  shall  serve  the  said  A  M  as  such  • 
ticefor  the  residue  of  tlie  term  of  such  app 
ship  within  mentioned,  according  to  the  pr 
of  an.  act,  passed  in  the  thirty-second  ycat 
reign  of  king  George  the  Third,  intituled, 
act  for  the  further  regulation  of  parish  ; 
tices."     Witness  our  hands,  this  —  day  < 

J,  the  above  named  A  M  do  hereby  declare  that  the 
above  order  is  made  at  my  request,  and  that  1  do 
accept  the  said  A  P  as  my  apprentice,  according 
to  the  terms  and  covenants  contained  in  the  *aid 
indenture,  and  according  to  the  provisions  of  the 
said  act.  Witness  my  hand,  the  day  and  year 
above  written. 

{VIII)  Ana  the  form  of  the  like  order,  by  a  separate  ins: 

may  be  (hub: 

4 

County  of  1      Whereas  it  appears  unto  us,  tzco  of  his  m 
J  justices  of  the  peace  for  the  said  county,  tk 
[the  apprentice]  icas   bound  an  apprentice 
ehurchzcardens  and  oxer  seers   of  the  pool 

parish  of ,  to  F  M  [  the  master]  lot 

said  parish  of ,  and  ihut  ffic  said  F 

on  the duy   of ,  being  with 

calendar  months  nuzc  last  past ;  now  ice  the  s 
justices,  on  application,  anil  at  the  request, 
before. 
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apprentice,  any  one  of  such  persons  so  making  application  (such 
person  having  lived  with,  and  been  part  of  the  family  of,  such 
■aster  or  mistress  at  the  time  of  his  or  her  death)  for  the  residua 
e(  the  term  ;  which  person  shall  declare  his  acceptance  of  such 
apprentice,  by  subscribing  his  name  to  such  order;  and  after 
order  the  executors  and  administrators,  and  the  personal 
of  the  master  or  mistress  dying,  shall  be  discharged  from 
My  covenant  contained  in  such  indenture  ;  and  the  person  ob- 
mnsg  the  same  shall  be  deemed  the  master,  in  like  manner  as 
ifacn  apprentice  had  been  originally  bound  to  him  ;  and  such 
hfcmeationcd  master,  his  executors  and  administrators,  shall 
stboand  by  the  covenants  in  such  indenture  in  like  manner  as 
if  it  had  executed  the  counterpart;  and  be  liable  to  the  regu- 
lations in  force  for  the  better  government  of  masters  and  ap- 
IMiees;  and  all  justices  shall  have  the  like  powers,  with  res- 

E thereto,  as   they  shall  then  have  by  act  of  parliament  re- 
g  to  parish  apprentices.    #.  2,  5,  10. 

And  all  the  provisions  before  made  shall  relate  to  the  like  Provision*  to  * 
Pat  of  the  death  of  any  subsequent  master,  their  relations  and  "tend  to  snf>~ 
Kpmentatives,  as  often  as  the  case  shall  happen,  during  the  se(luent  deaths. 
km  of  apprenticeship,  s.  3. 

Bitiacaseno  such  application  shall  be  made  within  the  If  no  applicn- 
fa*  souths,  or  in  case   such  two  justices  shall   not  think  tion  he  made, 
fe that  such  apprenticeship  should  be  continued,   then  the  ap-  |!ienPPr<-'"- 
paticeship  shall  be  determined,  and  the  indenture  be  at  an  e„c"  lip  ttt  an 
•J.  #.  4. 

And  in  case  any  original  master,  or  master  appointed  nndcr  Justice*  may 
Ail  ict,  shall,  during  the  term  of  such  parish  apprenticeship  as  <"dtr  the  sums 
■kwaid,  or  if  the  executors  or  administrators  of  such  masters,'  foriiiaiiuenance 
k"ng  assets,  shall,  during  such  three  months,  refuse  or  neglect  J11'^^ ^ e  to 
toaaintain  and  provide  for  such  app rentier,  according  to  cove-  j,,.    levied   by 
^t,  it  shall  be  lawful  for  two  justices  of  the  county  in   which  diitresi.j       _ 
^parish  shall  lie,  to  which  such  apprentice  shall  belong,  on 
fcBplaiut  of  such  apprentice,  or  of  the  churchwardens  and 
■Sneers,  by  warrant   under  their  hands  and  seals,  to  levy  by 
"Urcssand  sale  of  the  personal  estate  of  such  master  such  sums 
Vbhall  be  necessary  for  the  maintenance  and  clothing  of  such 
W>itnticc,and  to  reimburse  to  the  churchwardens  and  overseers 
**J money  expended  by  them  for  that  purpose.*.  6. 

Bat  if  any  person  be  aggrieved  by  any  matter  done  oromif- 
W  to  be  done  by  any  churchwarden,  overseer,  or  justice,  such 
PftUiDiay  appeal  to  the  next  general  quarter  sessions  of  (lie 
Pfct,  where  the  matter  shall  be  liiialty  determined,  and  costs, 
**nled  to  either  party,  s.  11. 

XL    The  master  becoming  bankrupt. 

ffbfre  the  master  becomes  bankrupt  the  commissioners  re- 
Ctaaend   it  to  the   creditors  t  j  allow  the  apprentice  a  gi^s 
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within  the  county,  or  to  the  mayor,  or  other  head  offi< 
the  city,  town  corporate,  market  town,  or  other  place,  1 
the  said  master  dwelleth,  who  shall  by  his  wisdom  and 
cretion  take  such  order  and  direction  between  the  said  m 
and  his  apprentice  as  the  equity   of  the   case  shall  req 
ami  if  for  want  of  good  conformity  in  the  master^  the 
justice,  or  mayor,  Or  head  officer,  cannot  compound 
agree  the  matter  between  him  and  his  apprentice,  thei 
said  justice,  or  the  said  mayor  or  other  head  officer, 
take  bond  of  the  said  master  to  appear  at  the  next  sea 
theu  to  be  holden  in  the  said  county,  or  within  the  said 
town  corporate,  or  market  town,  if  the  said  master  dwell  i 
in  any  such  ;  and  upon  his  appearance,  and  hearing  of  the 
ter  before  the  said  justices,  or  the  said  mayor  or  other 
officer,  if  It  be  thought  meet  unto  them  to  discharge  the 
apprentice  of  his  apprenticehood,  then  the  said  justices,  or 
of  them  at  the  least  (one  Qu.)  or  the  said  mayor,  or  other  1 
officer,  with  the  consent  of  three  other  of  his  brethren,  or 
of  best  reputation  within  the  said  city,  town  corporate  or  i 
ket  town,  shall  ha?e  power,  by  authority  hereof,  in  writing 


1 


Considering  these  cases  as  mere  private  and  personal 
putcs,  the  issuing  of  a  summons  is  certainly  the  most  Hb 
mode  of  proceeding ;  but  the  justice  may,  if  he  thinks  pro; 
issue  a  warrant  for  the  apprehension  of  the  offender,  in  the 
instance,  without  any  previous  summons;  and  under-pert] 
circumstances  the  exercise  of  this  discretion  may  be  ad 
able. 

And  such  warrant,  afterdating  the  complaint,  as  prcscri 
in  the  above  forms  for  the  summons,  may  run  thus: 

These  are   therefore  in   his  majesty's  name  to  command 
forthwith   to   apprehend  the  mid  0  O,  and  to  bring  him  by 
me,  to  answer  unto  the  said  complaint ,  and  to  be  further  d 
with  according  to  law.     Given  under   uiy  hand  and   seal 
■  day  of 

(X)  The  application  to  the  sessions  for  the  discharge  m 
be  by  petition,  whereon  the  sessions  appoint  a  day  tor  b< 
parties  to  attend  the  court. 

The*  form  of  such  discharge  : 
Monmouth-  J      At  the  general  quarter  sessions  of  the  peace 
shire. 


\our  sovereign  lord  the  h/'ng^  holden  at 

and  for  the  said  county  of on  the day 

year  of  the  reign  of  our  soverri 


tn  the 


(ord  George  the  Third*  hu  the  grace  of  God.  nfl 
ututed Kingdom  oj  Great  Britain,  and  Ireland. i'W 
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their  hands  and  seals,to  pronounce  and  declare  that  they 
^charged  the  apprentice  of  his  apprentice  hood,  and  the 

defender  of  the  faith,  before  and    oilier* 

their  fellozss  justices  of  our  said  lord  the  king  as- 
signed to  keep  the  peace  in  and  for  the  said  county^ 
ami  also  to  hear  and  determine  divers  felonies, 
trespasses  yand  other  misdeeds  committed  in  the  soma 
county  y  and  of  tlie  quorum,**  is  ordered  asfolloizs : 

the  petition  o/AA,  apprentice  to  M  M,  of  —  in 
county  blacksmith,  complaining  that  the  said  M  M 
used  and  evil  treated  him  the  said  A  A,  by  beating  him 
atciy  andzcithoitl  any  just  cause  [or  as  the  case  iu;iy 
praying  relief  in  respect  thereof;  the  said  M  M  <///- 
pursuant  to  his  recognizance  entered  uito  before  J  1% 
of  the  said  justices  y  to  anszcer  to  the  complaint  contain- 
t  said  petition  ;  but  not  having  proved  any  thing  zchenr- 
ar  himself  of  the  said  complaint;  and  tlie  said  A  A,  on 
wry,  luiving  fully  proved,  the  said  complaint  to  be  trieer 
nt ire  satisfaction  of  the  said  court:  lie  therefore* 
md*  and  seals  arc  hereunto  ict,  being  four  of  the  said 
md  of  the  quorum,  *l*>  hereby  oidtr  and  declare  that  tkz 
{shall  be*  and  he  is  accordingly  hereby  freed ',  ex  me  rat - 
^charged  from  his  said  apprenticehooa  \  and  this  is  to 
\ul  order  between  the  suid  M  ^1  and  A  A,  any  thing 
udentures  of  apprenticeship  contained  to  the  contruuf 
manyuise  notuithstunding.  (>i%cn  under  our  hands  auj. 
day  and  year  first  itbjvc  written. 

2rdcr  must  be  inrolltd  by  the  clerk  of  the  peace,  or  town 
ursuant  to  the  statute  ;  and  if  it  is  not,  the  court  oi 
Bench  will,  on  its  being  removed  then.-,  quath  it.  Ji.  \. 
sen,  1  Strange  99. 

r  form  of  Mich  dtschars!1,    with  an   order   to  pay   back 
part  of  tU^  i-Giteidi  ration. 

mouth  h*       /  ^   ^i€  >e,icrat  quarter  session*  of  the 

^      peace  of  our  sovereign  lard  the  king* 

held  at        ■    ■    in  and  J  or  the  sfi'd  count*} 

of on  in  tlw  first  ircch 

after  the  Epiphany ,  that  is  to  say*  on  /A«? 
■  day  of        ■      in  the     ■■  ■■■  -  year 

of  the  reign  of  our  sovereign  lord  {Ivors**: 
the  Third,  of  the  united  kingdom  of{irvi\( 
Britain,  and  -In  hu  id,  king,  defender  of  the 

faith,  and  in  the  ncurvj  our  t»rd In  - 

fore  — — -  (the  i  untie2   vi  all  the  ju»f ii*$> 
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c  cause  thereof ;  and  the  said  writing,  so  being  made  am 
4  led  by  the  clerk  of  the  peace,  or  town  clerk,  amongst  i 


esquires , justices  of  our  said  lord  ti 
assigned  to  keep  his  peace  in  and, 
said  county  of  — — ,  and  also  i 
and  determine  divers  felonies,  tret 
and  other  misdemeanors  committer 
the  said  county. 


WnERBAs  A  A,  son  of  F  A,  of  the  parish  of 


county  of aforesaid,  gentleman,    was  by  indent 

partite,  bearing  dale  the  ■  day  of m  the 

our  lord  ■    ■  bound  an  apprentice  to  M  M,  of 

said  county  of tanner,  for  the  term  of      ■     year 

the  —  day  of    «  then  last  past,  to  *  learn  the  tt 

mystery  of  a  tanner;  and  whereas  the  said  A  A.  i 
prentice  aforesaid,  hath  made  complaint  unto  this  coui 
the  said  M  M  had  misused  and  evil  intreatcd  him  t 
A  A,  being  such  apprentice  as  aforesaid,  that  is  i 
that  he  the  said  M  M  had  on  divers  days  and 
during  such  apprenticeship,  violently  and  cruelly  bi 
izhipped  him  the  said  apprentice  with  certain  stic 
xchips  ;  and  the  said  apprentice  hath  also  informed  us 
said  complaint,  that  the  saidM  M  his  said  master  on  the 
and  times  shut  up,  confined,  and  kept  him  tlte  said  opprei 
a  certain  room,  parcel  of  the  duelling  house  of  him  t 
master,  situate  at— —aforesaid,  for  several  hours  U 
zcithout  giving  or  affording  to  him  the  said  apprentice,  « 
mitiing  him  to  have  sufficient  meat,  drink,  pud  food  for  h 
rishment  and  support  during  those  times  ;  and  note  upon 
master's  and  apprentice' s  personal  appearance  in  open  coi 
on  afullliearing  of  the  said  complaint,  upon  (he  oath  of 
apprentice  duly  made  here,  and  having  duly  examined  i 
circumstances  thereof, and  maturely  considered  the  same 
sessions  here  ;  it  appears  to  us,  that  the  taid  complaint 
and  xzc  do  adjudge  the  same  to  be  (rue.  It  is  tiiehlfoui 
ed  by  this  court,  and  ice  the  said  justices  note  assembled 
court,  do  hereby  order  and  declare,  by  virtue  of  the  stt 
such  case  made  and  provided,  that  the  said  A  A  shall  < 
he  is  hereby  discharged  of  and  from  the  said  apprend 
any  thing  contained  in  the  said  indenture  to  the  contrary 
in  any  zcise  notwithstanding  :  and  it  further  appearing 
the  said  justices,  thai  the  said^l  M  hath  received  the  sum 
from  the  said  F  A,  as  a  consideration  for  his  teaching  t 

apprentice  the  said  trade  of and  for  providing  for  hin 

the  said  term,  meat,  drink, zcashing,  and  lodging  ;  we  do 
fore  further  order,  that  the  said  M  M  do  pay  buck  to 


APPRENTICES. 

1  c*rIs  t  Traffic  keepcth,  shall  be  a  sufficient  discharge  for  the  sa'ut 

*  apprentice  vainst  his  master,  his  executors  ami  administrator*, 

4   v  indenture  of  the  said  apprcnticchood.oraui  law  or  custom  to 

1  tntf  contrary  notwithstanding  ;  and  it*  the  default  »1ki11  be  found 

1  U>  be  in  the  apprentice,  then  the  said  ju>tir.e>,  or  the  said  may- 

1  «,  ur  other  In* sd  officer,  with  the   assistance   aforesaid,    shall 

1  oik  such   due  *   correction  and  punibhment  t.i  be  ministered 

1  uto  Win  as  by  their  wibdou  and  dfocrction  shall    be   thought 

1  awt/  j.  35.  - 

k  AdiI  if  any  apprentice  of  husband  ry,  or  of  any  occupation 
'ibftNiiJ.  unlawfully  depart  into  any  other  .shire,  (he  justice*-, 
'Bayort,  or  head  officers,  may  grant  writ.-.  of  capiat)  directed  i* 
1  de  sberiiia,  or  other  head  officers  of  the  places  \*  hither  he 
1  stall  dec,  to  take  his  body,  returnable  before  them,  .so  that  if 
1  become  by  such  process,  lie  be  put  in  prison  till  he  find   sure- 

I  tv  to  serve  his  master  "  &  Eli:,  c.  4.  *.  -17. 
And  now  the  justices  have,  in  all  cases  whatever  where  an  of. 

trier  escapes  into  another  county,  a  more  compendious  and  con- 
lowil  mode  of  proceeding. 
For  by  *2  4  (Vera.  2.  c.  .S3,    *  In  case  any  person,  against  whom 

I I  warrant  is  issu  d,  shall  go  into  any  other  emit),  out  of  ths 
1  jflrisdirtion  of  the  justice  granting  such  warrant,  the  c*uii«i.iule. 
1  facing  the  warrant  indorsed  In  a  justice  in  such  other  coiinu, 
1  My  apprehend  him  there,  and  carry  him  before  t  lie  justice  w:u» 
( indorsed  the  warrantor  auv  ofher  justice  of  that  county,  hIi*» 

B  to  admit  the  oll'eudcr  to  bail,  if  baii.tble  ;  and  if  he  i*  not  b.iit- 
**bk,  or  doth  not  find  bail,  uic  countable  is  to  carr\  trim  before 

ijihtire  ol  the  county  wliero  the  o Jen re  u.it  com mic ted. ? 

I  |»n  the  construction  of  ih .»  Ntaiute of  j  Eliz.  c.  1,  the  foS- 
^»in^  points  hate  been  drttvuiir.cd. 

1.  l'rie  jn slices  of  the  peace  :r.av  discharge  an  apprentice 
■Koul)  on  the  default  oi  the  nutter,  but  also  on  his  ovmi 
*fo»1.2  Kcblc  oA\. 

t  Hut  the  master  cannot  compuNii  ely.  and  of  his  own  au- 

*«rprn  ?.  r^ar  n.V'V  C'Jir-trw'iou  »ii:h-»;o  u«irU.  i:  *rrm*  ih*ii  tlio  iu*r'i«<*; 
■•"■'in-  fci-i,-  i.i -i.T: t"..  n  « •-ui;r:it  r  ..  ;i(--ir-  nt.cv  t  it!i  ■  Jinu.-fnl  (-■irpr:ii>ii.  il;<  :^ 
k'v«ijiLiu  uaraJa^ur,  vri.nrsi.""i-it  •I'.'oudiiu  Vj\u»-  eireuuKiaimcft  ul   t!>.: 
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FA/Ae  tvm  of bring  pari  of  the  said  ronsidxiraik-a    m*- 

*y«0i  nco'Hprfi'ftfiofi  for  ///••  r/'/fWr/.w/,  a<  zc.  II  i.J  fit"  /;.»- 
•tatfioii  of  the  said  apprentice*  (/*  »#/  his  mainttmnncc  for  the 
1tt^neof the  said  ttr  //*.  is  wit\i.*s  whereof,  *c  the  suid  j.i>- 
JBeM6«H,jr  ali  of  the  quo r u in)  have  in  opeu  aH'>*>jo!i^  al nv-aid 
"Closet  our  handi  aud  :eu,!*.' til',  da}   and   ve.a"  liw.  a*Jo\*? 
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previous  amplication  to  a  justice;  but  it  is  now  fullj  sctti 
the  ful lowing  cases  that  they  hare  such  power,  and  th: 
prcxioes  application  to  one  justice  is  only  discretionary. 

On  an  exception  to  an  order  of  seasons  for  dbchargi 
apprentice1  from  his  master,  because  the  first  proceeding  v 
the  quarter  scs>ious,  whereas  it  ought  to  have  begun  by 
plaint  to  a  justice  of  peace,  Holt  y,xs  then  strongly  again 
order,  b  oca  use  they  ought  to  have  followed  the  met  hoc 
scribed  by  the  statute,  (he  statute  directing  that  the  c 
Tours  of  a  justice  ol  peace  ihould  be  fir>t  used  ;  and  if  the 
of  uhom.  complaint  was  made  had  not  complied  with  the 
tice's  proposal,  then  that  he  should  give  bond  to  appt 
sessions,  and  that,  as  it  were  by  appeal ;  but  if  the  part; 
promised  to  obey  the  justice  of  peace's  orders,  but  at  ten 
would  not  stand  to  them,  the  only  way  wax  to  complain  i 
and  the  justice  to  attach  him,  and  bind  him  to  sessions.  . 
Ilaifs.   \%Mod.  ii<7>.  340. 

lint  afterwards  in  A',  t.  Johnson,  where  a  like  exceptioi 
taken  to  an  order  of  sessions,  because  the  complaint  was 
originally  at  sessions,  without  any    previous  application 
single  justice  out  of  sessions,  //u/f,  Ch.  J.  held  the  order 
good  ;  and  said,  if  it  had  been  a  new  question   he  should 
held  a  prior  application  to  some  justice  out  of  sessious  o 
pary  ;  but  after  so  many  orders  affirmed  in  this  court,  wi 
any  application  to  a  justice,  it  is  too  la  to  to  unsettle  that  f 
1  SalkcLl  08. 

And  he  said,  he  was  brought  to  that  resolution  rather 
the  necessity  of  the  thine:,  the  practice  being  unnrcrsall 
than  anv  reason  he  saw  for  it.      V2  A/ of/.  Ilvp.  31 9. 

Again,  in  the  cases  of  Ilex  v.   6'///,   and  ltcx\,  Davie^ 
court  said  that  it  had  been  often  determined,  a  ml  is  not  now 
disputed,  that  the  sessions   have  an  intgimit  jurisdiction  tc 
charge    apprentices;    they   therefore  would  not  sutler  it 
made  a  qucstiou,  though  it  might  be  doubted  on  the  statu 
sell".     1  Si  Hinge  143,  J  6'.V..  ^c7i)  1. 

Also  in  Argil's  v.  II vast  wan*  per  1^1.  Ilunhiuke:  The 
cases  have  been,  that  the  sessions  hiive  an  original  jiiri 
tion  ;  and  this  determination  is  rijjit*;  for  the  applia 
which  the  act  directs  to  be  made  to  a  private  justice  seem 
mean  only  to  arbitrate  and  accommodate  the  matter  in  di»p 
tiie  statute  sa\s,  if  he  cannot  compound  the  matter  he 
take  houdjor  the  party'*  appearance  at  the  sessions,  so 
ihey  are  not  to  take  it  by  appeal.  L'atcs  'Jtitin.  1M.  Hard* 
101. 

S.  Upon  a  special  order  of  sessions  in  MifldUttXj  rem 
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»  King's  Bench  by  certiorari,  for  discharging  an  appren- 
ho  appeared  by  the  order  to  have  been  bound  to  a  free. 
lAmdoit)  before  the  chamberJain  of  lMndon^  anil  who 
\th  his  master  oat  of  the  city  of  London,  and  within  the 
rk>n  of  the  justices  of  Middlesex :  it  was  moved  to  quash 
pr,  because  the  apprentice  being  bound  before  the  chain* 
of  London,  the  justices  of  peace  had  no  power  to  dis- 
lini,  but  he  ought  to  be  discharged  by  tho  chamberlain  ; 
te  act  5  Eliz.  c.  4.  *.  40,  the  liberties  and  privileges  of  the 

of  London,  as  to  having  and  retaining  apprentice*,  are 
fy  saved,  and  it  is  declared  that  that  statute  shall  not  be 
ciml  to  them  ;  but  it  was  not  allowed  :  for  by  the  Court, 
rcntice  being  out  of  l*ondony  and  serving  his  master  out 
irx,  there  can  be  no  proceedings  against  him  before  the 
riavn ;  but  the  justices  of  the  peace  have  a  jurisdiction 
iange  him,  notwithstanding  he  was  bound  in  London. 
Wingbourn.     2  Ld.  Raymond  1110. 

it  wonld  be  very  inconvenient  to  have  apprentices  to 
an  of  London ,  who  are  bound  there,  and  who  live  in  dis- 
inties,  obliged  to  come  up  to  London  to  get  themselves 
ged:  but  the  words  of  the  statute  are  very  plain,  for 
re  the  jurisdiction  to  the  justices  where  the  master  dwell* 
ame  Case.     1  Strange  663. 

he  order  of  discharge  must  be  under  the  hands  and  seals 
bar  justices,  according  to  the  express  appointment  of 
late.     2  Salkeld  470. 

eforc,  where  the  four  justices  subscribed  their  names, 
me  was  but  one  seal,  the  order  was  quashed.     1  Amu 
I  Shaw'i  Jus.  76. 
it  should  appear  that  one  is  of  the  quorum.     1  Sir.  99; 

the  want  of  setting  this  forth  will  not,  since  the  act 

2.  c.  27,  vitiate  the  order. 

Bat  it  is  said,  that  in  a  certiorari  to  remove  the  order,  it 

ieot  in  the  return  to  take  notice  of  the  order  so  made, 

not  necessary  to  certify  the  discharge  itself.     2  Salkeld 

If  the  master,  being  bound  to  answer  at  the  sessions  does 
ear,  it  is  a  forfeiture  of  his  recognizance  ;  but  yet  at 
*  time  the  justices  may  proceed  to  make  an  order 
tit*.     1  Salkeld  67. 

■  Ditton's  Case  it  was  moved  to  quash  an  order,  mado 
bseharge  of  an  apprentice :  the  question  arose  upon 
se  of  the  statute,  which  directs,  that  upon  the  appcar- 
me  master  the  apprentice  may  be  discharged  by  four 
after  the  next  justice  hath  endeavoured  to  compose 
fer  io  difference;  in  this  rase  it  was  objected,  that 
le  master  was  bound  over  to  appear,  and  did  not ;  and 
crsmive  bat  a  limited  jurisdiction ;  and  it  is  expressly 
by  the-  act  that  this  discharge  is  to  be  made  on  the  ap- 

M  2 
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What  appren« 
tices  may  be 
discharge  d. 
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thority  discharge  an  apprentice :  he  most  proceed  regularly 
under  the  several  statutes  in  that  behalf  made. 

3.  It  was  formerly  holdeu  that  the  jurisdiction  of  die  justice 
herein  only  extended  to  such  apprentices  as  were  boun 
to  trades  within  the  statute*,  aod  were  compelled  by  them  I 
serve ;  for  that  in  such  case  it  was  but  reasonable  that  the  cm 
tract  +  which  was  made  by  their  authority  should  be  dli 
solved  by  the  same  power,  but  they  could  not  discharg 
any  voluntary  agreements  made  between  the  parties.  3  B$ 
con's  Abrtdg.  550. 

Thus  where  an  order  of  sessions  was  made  to  discharge  a  rat 
geon's  apprentice  from  his  master  for  Hot  instructing  him  fa 
the  art  of  surgery,  it  appearing  that  the  master,  being  a  mona 
tebank,  kept  the  apprentice  for  a  tumbler  on  the  stage,  the  or 
der  was  quashed  for  want  of  jurisdiction  in  the  justices,  be. 
cause,  though  it  comes  under  the  terms  of  arts  and  mysteries 
yctylt  is  not  one  of  the  trades  mentioned  in  6  Eliz.  c.  4 ;  an 
here  it  was  held,  that  the  justices  have  power  only  over  sud 
apprentices  who  are  bound  to  the  trades  therein  named,  and 
not  over  apprentices  to  other  trades.  Mic.  7  Will.  3.  K.  t, 
Gatcly.  2  Salkcld  471. 

Upon  this  case  it  is  observable,  that  the  court  Tsere  first  «j 
opinion,  that  the  clause  of  tho  statute  relating  to  the  dischargi 
of  apprentices  was  general,  and  extended  to  all  manner  d 
apprentices,  even  to  those  of  merchants ;  but  afterwards  chang* 
cd  that  opinion,  and  determined  otherwise,  as  above  stated. 

Afterwards,  in ///'/.  12  Ann.  upon  an  order  of  sessions  fin 
the  discharge  of  an  apprentice  to  a  glass- bottle  maker,  an  ex- 
ception was  taken  that  it  was  not  a  trade  within  the  statute 
but  by  Sir  Thomas  Parker,  Ch.  J.  If  it  was  a  new  question. 
1  should  have  thought  it  was  con  lined  to  such  apprentices  on 
lyas  were  bound  by  the  authority  of  the  justices;  but  it  hv 
been  extended  farther,  to  any  trade  which  at  that  time  hat 
been  used  then  within  some  market  town.  And  per  Ityre,  J 
it  lias  been  extended  farther  than  to  trades  which  were  exercise* 
at  that  time.     Q.  v.  Dalloe.  1  Sess.  (Ja*es.  62.  p.  54. 

And  in  Mic,  12  Geo.  1.  an  exception  having  been  taken  tt 
an  order  of  sessions,  that  the  justices  could  not  discharge  Um 
apprentice,  because  the  trade  to  which  he  was  bound,  viz.  s 
glazier,  was  not  within  the  statute,  it  was  not  allowed  ;  aiuitki 
court  said,  that  though  formerly  it  was  held,  the  trade  ought 
to  be  a  trade  within  the  statute,  yet  the  later    resolutions  haft 


*  5  FA'n.c,  4.  *  Accoidiny  to  the  rule  .•  XihltaM 

conveniens  natutnli  tranitati,  vr.nrr.ip-i.thjvc  diisuhi  vo  ligamtne  yr/i»  ligatvM' 
est.  In  Hilary  v.  Hau-kesicvriri,  flil.  \.'l  ai:<l  22  Car.  *»,  The  court  *«* 
the  statute  includes  all  apprentices.  2  Kcbfo  b\>%  and  in  hat  kins  v.  Ed* 
wards,  Mic  '2  J  Car.  l2,  Tv.ndi  -:,  .!i:«.  <:ti<l  thai  the  clauM?  extended  to  all  if* 
pr«.nticc->.  //«/*,  Ch.  J.  doubting.   -2  laj'e,  tt'J, 
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otherwise;  and  K.  v.  Taunton \  G  Geo,  1,  was  cited, 
-c  it  was  held,  the  trade  need  not  be  a  trails  within  the  sta- 

iu  ihe  case  of  //use,  an  apprentice.  A.  v.  Ctllimthoarn^ 
•jrd  Raymond  1410.  Strange  tiuo.  1  &6**s.  Ctf.^.v,  (.'</.  113. 

rom  hence,  therefore,  it  seems  to  be  now  settled  by  an 
(table  construction  of  the  statute,  that  it  does  extend  to 
srtrad^.-,  besides  those  which    are    specifically    mnitioneJ 


L  Wnvifiis  not  asiiflicient  ground  for  (he  discharge  of  an  ap-  r°r  wIlat   tl,L 

.  *  ■  ..  •  i-     »  1     apprentice  in   v 

aticc;  for  on  an  order  ol  Missions,  discharging  an  apprcn.  ^  j.^u,  ~.,j. 
on  account  of  his  bring  lame,  and  having  the  king's  evil, 
amble  in  the  opinion  of  surgeons,  it  was  moved  to  conliim 
order,  because  the  master  cannot  now  have  the  end  of  the 
4ms,  which  was  the  service  of  his  apprentice:  to  which*  it 
I  insisted,  that  the  statute  only  empowers  the  justices  to 
charge  fur  mi»beha  won  i\  and  imi  for  sickness.  Tin:  Cot'itr 
aibcd  the  order  upon  this  ground,  for  the  master  takes  the 
prendre  fur  better  and  worse,  and  is  to  provide  lor  him  iti 
inns  and  in  health.  K.  v.  llalasozccn.  1  Strange  1)9. 
3.  Au  order  of  sessions  for  uncharging  an  apprentice  was 
■died,  the  only  reason  given  for  the  discharge  beim:,  that  the, 
■ter  declared  in  open  court  ho  would  uot  take  him  again. 
-v*  Duuie,     1  Strange  704. 

G.  The  sessions  discharged  an  apprentice,  the  master  having 
*i  him  unkindly,  and  refusing  to  provide  for  -and  entertain 
*•'  it  was  moved  to  quash  this  order,  because  the  justices  did 
•twercise  their  juri>diction  in  this  case  rightly  ;  for  the  rca- 
•tbej  giu',  is  for  unkind  nsa^»  from  the  master:  whereas 
bictghcs  them  jurisdiction,  if  the  master  minuses  the  ap- 
r*>tice.  ur  evil  entreats  him,  and  the  alleging  unkind  usage 
*ttnot  up  to  that ;  and  though  (hi!  order  says  further,  that 
knastcr  refuses  to  continue  him  in  his  service,  or  to  enter. 
J*  Lim  according  to  the  indentures,  that  will  not  make  it 
pr;  and  the  above  ca*e  of  X.  v.  Davie  was  cit  d.  By 
*t Uardzzicke  f  In  general,  it  is  not  nec;»ary  for  justuvs  to 
*«t  tJie  leasou*  ol  liieii  judgment  ;  but  here  they  are  bound 
■fcso,  the  act  requires  if,  and  it  is  rightly  said,  that  using 
Jfcwffjfis  not  such  misusing  as  is  intended  by  the  act;  and  if 
•following  reason,  namely,  his  refusing  to  continue  the  lad 
'fe  service,  is  to  be  understood  as  an  absolute  refusal  to 
'is  continue  with  him,  and  not  on!  v  as  a  ivfu>al  to  enter. 
*t according  to  his  articles,  that  neither  wilt  be  aground 
Mfcis  order,  because  the  justices  hnve  a  power  to  compel  the 
iter  to  take  him  again,  as  was  done  in  the  ca*e  of  the  Kin* 
Dtsie;  but  the  order  was  quashed  on  another  objection. 
W,  Temp.  Lit.  HaiJzciciV  ;  101.  42  Strange  101  J. 

r."  It  was  formerly    a  question    whether  the  si -.isioiis  could  H  ,w  dm-h-irjjr 
deed  to  discharge  an  apprcn  tic  j,n  origin  ail  v  and  without  an  v 
lu..  I.  M 


( 
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c  apprentice,  upon  whose  binding  no  more  than  51.  a 

i  concerning  any  misusage,  refusal  of  necessary  pi 
cruelty,  or  ill-treatment,  may  itimmou  (XII.)  the  m 
mistress  to  appear  before  them  at  a  reasonable  time,  to 
tioned  in  such  summons,  and  upon  proof  of  the  compla 
oath,  (whether  the  master  or  mistress  be  present  or  no 

1  vice  of  the  summons  be  upon  oath  proved)  the  said 
may  discharge  such  apprentice  by  warrant  (XIII.)  un 

<  hauds  and  seals,  for  which  no  fee  shall  be  paid."  $.  3. 

majesty*  justices  of  the  peace  in  and  for  the  said  county 
Andmaketh  complaint  thai  he  is  an9 apprentice  hound  b 

tare  to  M  M,  of—  in  the  said  county  of —  tilt 

that  he  the  said  M  M,  hath  at  divers  times  previous  to  t 
biting  of  this  complaint,  misused  and  ill  treated  him  the 
prentice,  and  in  particular  [here  set  forth  the  specific  < 
complaint]. 

Before  us,  T.  J, 
S.  J. 

(XII.)  Summons  thereon, 
Monmouthshire.  |      To  the  constable  of  ■■    ■    ■ 


Complaint  having  been  made  unto  us   ■■  too  of 

jetty's  justices  of  the  peace  in  and  for  the  said  county 

/^  A  A,  apprentice  to  M  M,  of in  the  said  count, 

that  he  (he  said  M  M  hath  misused  and  ill  treated  him 
A  A,  and  in  particular  [as  before],     These  are /Zk7Y/"o, 
vpiire  you,  immediately  on   the  receipt  hereof)  to  sum> 
6 aid  M  M,  to  be ,  and  personally  appear  before  us  at  — 

the  said  county ,  on  the  ■  day  of 

the  hour  of in  the  forenoon  of  the  same  day,  to 

unto  the  said  complaint :  and  be  you  then  and  tlicre  prt 
certify  what  you  shall    have  done   in    tlie    execution 
^Xflereiv  fail  not.  Given  under  our  hands  and  seals  the  — 
day  of in  the  year 

(XIII.)  The  warrant  of  discharge. 

nT  .,   , .      f    Whereas  complaint  hath  been  modi 

Monmouthshire. {  .     r    r  ,  .  .    .  , 

\       us  tico  of  hts  majesty* s  jui 

the  peace  in  and  far  tlie  said  county  of by  A  A, 

ticc  to  MM,  of  -■  ■         in  the  said  county,    tiler,    thai 

said  MM  hath  win  used  and  ill  treated  him  tfte   said 

tice,  and  in  particular  [as  before].    And  whereas  the  sa 

hath  appeared  before  us  in  pursuance  of  our  summons % 

purpose,  but  hath  not  proved  any  thing  zshcreby  to  ill 

self  of  and  from  the  said  charge  and  complaint;  but  on  thi 

ry,  the  said  A  A  hath  fully  and  satisfactorily  proved  t 

to  be  (rue}  before  us  upon  oath:    We  therefore  do  her 
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Y  32  Geo.  3.  c.  57,  it  is  farther  provided,  That   "  in  And  order  hit 
i  xzhere  any  parish  apprentice  whatsoever  shall  be  dis-  cioih*-»    to  be 
om  his  apprenticeship  by  two  justices,  under 20  Geo.  2.  de'ivcrC(l    UP» 
h  two  justices  may  order  the  master  Iw   deliver   up  to  monpv  paij  lo 
entice  his  clothes  and  wearing  apparel,vwd  also  to  pay  place'  him  «ut 
re*  h  wardens  or  overseers  of  the  parish  to  winch   such  ag*»». 
»  shall  belong,  not  exceeding  10/.  lo  be  applied  by  them, 
order  of  such  justices,  fora^ain  placing  out  Mich    ap- 
r  otherwise,  for  his  benefit ;  and  also  to  pay  not  ex- 
'.  in  case  such  master  shall  refuse  to  deliver    up  such 
md  in  case  such  master  shall  refuse  to  pay  the  sum  or- 
li  two  justices  may  levy  the   same  by  distress  and  sale, 
ith  the  expeiiccs  of  such  distress,  s.  1 1. 

ic:h  two  justices,    if  they   think  fit,  may  compel  such  And  »??o  com- 
rd^ns  and  overseers  to  enter  into  a  recognizance  for  pel  ihc  parish 
rufhin  by  indictment  of  such  master  for  such  ill    treat-  f;fficcrs  to  enter 
iy  apprentice  discharged,  and  also  order  the   costs   of  ^j"*00"6"1" 
ecution  to  be  paid  by  such  person   entering  info  such  *ecut*  matters* 
ice:  one  moiety  out  ot  the  poor  rates,   and    the   other  for  ili-trcat- 
•  common  stock  of  the  county;  and  in  case  the  church-  n»i,!ltt,raPPren" 
md  overseers  refuse   to   pay  their  moiety,    such   two  Ucc*'  *c" 
»y  warrant,  may  levy  the  same  by   distress  and  sale  of 
of  such  churchwardens  and  overseers,    together  with 
ces  of  distress,  s.  11. 

here  any  parish  apprentice  shall  have  been  so  discharged  And  whm  the 
maj»tiT;'aiid  such  master  shall  have  been  onvicled  of  ["V^,1*  "k*'11 
ice,  by  indictment  as  aforesaid,  or  been  found  guilty  ptri»h  Hppren- 
any  action  at  the  suit  of  the  party  injured,  it  shall  not  tin*,  lie  is  div 
for  the  churchwardens  and  overseers  to  bind  any  other  qualified,  and 

2 upon  such  i>erson  ;J)'.it  whenever  he  would   be  com-  fll.llsl  *>a-v  -i^Am 
/,  .,  ..  ..         ol  ni'iney  for 

j  take  a  parish  apprentice,  two  justices,  upon  apphca-  bmdiM«*  ->ut  the 

3 


child. 


n  the  said  A  A,  of  and  from  his  apprenticeship  to  the 
,  any  thing  in  tiie  indentures  of  apprenticeship  madj 
hem  the  said  A  A  and  M  M,  or,  othenci.se ,  to  the  con* 
\ny  icisc  tut:cith<tanding.  Given  under  our  hands  and 
day  of 

n  the  master's  not  app^arm?."]  And  xthereas  it  hath 

ed  before  us  upon  the  oath  of  C  C,  constable  of , 

*.  said  C  0  dirt  ditty  summon  the  said  M  M  to  apjxur 
nt  a  reasonable  ti tin',  in  the  said  summons  menti->nedy 
a  make  anszcer  unto  the  said  complaint:  but,  notzzith. 
he  same  i  he  the  said  M  M  hath  not  appeared  before 
Kg  to  such  summon*  \  xchereforc  xze  the  suid  justices , 
ty  examined  into  the  mutter  of  the  said  complaint,  and 
&  having  fully  proved  before  ut  upon  oatli  that  the 
ic}  do  discharge,  $e. 


168  •  APPRENTICES. 

lion  by  the  churchwardens  and  overseers,  may  order  si 
to  pay  into  their  hands  not  exceeding  10/.  nor  less  tli 
the  purpose  of  binding  out  the  child  ;  and  in  case  su 
shall  refuse  to  pay,  such  two  justices  may  levy  the  sam 
tress  and  sale,  together  with  the  expences  of  such    dis 
Geo.  3.  c.  57.  s.  12. 
Master*  imiy         Hut  such  master  from  whom  any  parish   apprentice 
appeal  to    ilic  discharged  under  20  Geo.  2s  may  appeal  against  the 
SonV^&c***"     M!ch  discharge,  and  also  against  any  order  fo**  paymer 
money  in  consequence  thereof,  or  in  lieu  of  a  subsequ 
ing  under  this  act,  to  the  next  general   quarter  sessio 
sessions  shall  finally  determine  the  same*  and  allow  to 
costs.  32  Geo.  3.  c.  57.  s.  12. 
On  notice  of         And  no  distress  shall  be   taken  until  after  the  gener 
siu-h  appeal, no  session  ii ext  after  such  order  shall  be  made,  in  case  ti 
..stJr7nt0  i-,H  ordered  to  pav,  shall  within  seven  davs  after  notice  of  i 

iiiiidctill   after     .  ..      ■    -  \        ,         ,  ,  -.  e 

il»c  quartern*-  fi,ve  no^ce  *°  *ne  churchwardens  and  overseers  of  sin 
sion.  and  if  such  person  shall  fail  to  appear  in  support  of  his 

such  sessions,  then  40j.  shall  be  added  to  the  expenci 
distress,  and  levied.  32  6'tfo.  3.  c.  57.  s.  12. 
iMH^trr^  of  ccr       And  by  33  Geo.  3.   c.   55,    u   it  shall  be  lawfu 
tam  apprni'       jnsticcs,    at   any  special   or   petty  sessions,    upon 

tirr«   may   also  ,     .     .i  ;      r      .,      ,       ■        •    .,      ,    x    lf      ■ 

be  fined  made  to  them  upon  oath,  by  or  on  the  behalf  ol  any; 

to  any  trade  or  business  whatsoever,  zzhrther  boun 
iice  by  any  parish  or  fowiship,  or  othemuc  (;;r 
more  than  101.  be  ya id  upon  the  binding  of  such  ap 
against  his  master  of  r.ny  ill  usage  (wuch  master  hav'nip 
I)  summoned  to  appear  and  answer  such  complaint 
pose,  upon  conviction  any  reasonable  line  not  excee 
as  a  punishment  /or  such  ill  usage ;  and  by  warn 
tl.eir  hands  and  seals  to  direct  such  line,  if  not  paid,  ft; 
bv  disfnss  and  salt*  of  the  goods  of  the  offender,  rem 
overplus,  after  deducting  the  amount  of  such  line, 
charges  of  distress  and  sale  :  and  for  want  of  distress, 
son  shall  be  committed  to  the  house  of  correction  ft 
ceeding  ten  days."  s.  I. 

"And  such  tine  so  imposed  on  anysuehmaster  sh; 
discretion  of  die  justices,  be  either  applied  for  the  rcl 
poor  of  thf  palish  where  the  offender  shall  reside,  or  oil 
applied  for  the  use  of  such  apprentice,  forortowards  art 
for  t!:e  injury  sustained  by  such  ill  usage. M  JJ  Geo.li. 

fct  I '» i i t  if  ar\  person  shall  be  aggrieved  by  the  imp 
pueh  line,  or  I  v  anv  order  or  warrant  of  distress  for  It 
same,  or  In  liie  determination  of  the  said  justices,  or  1) 
to  he  done  in  ihe  execution  of  such  warrant  he  may  ap| 
nest  general  or  quarter  sessions,  of  which  appeal  ten 
tire  shall  be  ehen."  33  dco.X.  c.  55.  s.  1. 

4t  And  no  person  actins  under  such  warrant  of  dist 
b^vJeer,  H  a  tn-passer  ab  initio,  by  reason  of  any  in 
or  informality  w  the  warrants  or  proceedings,   but  tl: 
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t^riered  may  recover  5 pedal  damages  in  an  action."  31  Geo.  3. 
c  bb.  t,  *i. 

1  And  such   justices  upon  complaint  (XIV.)  on  oath  by  any  Such  justices 
4  nster  or  in  i>  tress  against  any  such  apprentice  [  that  is    any  m»y  ■'"*»   «H«- 
4  apprentice  put  out  by  the  parish*  or  any  other  apprentice  upon  £ha^5  aPJr^' 
'sfott  binding  not  more  than  bl.  era*  paid]    concerning   any  jiavj,nir# 
'vadcfineauor,  miscarriage,  or  ill  behaviour,  may  hear  ami  dc- 
1  fcreiae  the  same,   and   pun.sh    the  olt'ciidjr  by   commitment 
c(IV.)to  the  house  of  correction,  there  to  remain  and  he  cor- 
*    'Kctrd,  and  held  to  hard  labjur  for  a  reasonable  time   not  ex- 


(\IV.)  The  complaint* 


day  of 


it—       xl  t  ■  Be  it  remembered  that  on  the 

\ A I  Al,  of tn  the  said  county  of 

t  ay  lor,  comet h  before  us  F  J  andS  J  tiao 

of  hit  majesty*  s  justices  of  the  peace  in  and 
for  the  said  county,  and  upon  oath  maketk 
complaint  that  A  A,  an  apprentice  to  him 
the  said   Al    Al  by  indenture ,  hath   been 
ffltjl  of  several  misdemeanors,  miscarriages  and  ill  behaviour , 
■tit iirrictf  a*  an  apprentice,   and  in  particular   [here  sJatc 
k ra«ranci-s  of  misconduct.] 
Sworn  before  us  M.  M. 

F.  J. 
S.J. 

Warrant  against  the  apprentice  on  such   complaint. 

Monmouthshire,  i  To  the  constable  of  —  — 

WhtnMs  complaint  on  oath  hath  been  made  before  us  • 
toef  his  majesty's  justices  of  the  peace  in  and  for  the  said 

t*atyr>f by   MM,    of in  the    said  *'uunty,  tai,h»r, 

fa  A  A,  apprentice  to  the  said  Al  M,  hath  been  guilty  in  his 
*ribf  a«  an  apprentice,  of  divers  misdemeanors  against  the 
i*MM  Al  hi*  matter,  and  in  particular  [as  in  the  complaint]: 
Inn  ore  therefore  to  cummand  you  forthwith  to  apprehend 
|fc«W  A  A,  and  to  bring  him  before  i/.v,  to  ansxeer  unto  the 
J  *y cot^i/oj w/,  and  to  be  dealt  zrith  accenting  to  law ;  and  you 
•fcfojfke  notice  to  the  said  Al  Al  to  appear  before  us  at  tlu 
■■rfora,  to  substantiate  the  juid  complaint.  Given  under 
I  ■•bods  and  seals,  &c. 

(XV)  The  form  of  such  commitment. 

JW   th    f  *^°  !**e  ronstaD*e  °* ,!1  tlie  -au*  C0lint3S  an<* 

a,0*   "J    to  the  keeper  of  the  house  of  correction  at 

■ire.  .    . ,        . ,  . 

I    inthe*aid  county. 

'Wrai  complaint  hath  been  made  before  us  —  •  tzco  of 

the  said  county  of 


"lerrai  complaint  hath  been  made  Vefor 
*ti**V*  justices  oj  the  peace  in  and  for 
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c  deeding  one  calendar  month, or  otherwise  by  discharging  (! 
<  such  apprentice'  20  Geo.  2.  e.  19.  s.  4. 
Zndonterthem      And  to  prevent  the  expectation  of  such  discharge,  bei 
j£c  \J^cxA°  inducement  to  such  ill  behaviour  on   the  part  of  the  ap 
•orrcetiMi.       ticej  it  is  further  provuled,  that  *  where  any  parish  ap 
tice  shall  be  so  discharged,  the  two  justices  may,  if  they 
proper,  by  warrant  under  their  hands  and   seals,  punish 
offender  by  commitment  to  the  house  of  correction,  the 
remain  and  be  corrected,  and  kept  to  hard  labour,  for  m 
ceeding  three  months,'    32  Geo.  2.  c.  57.  s.  13. 

But  if  any  person  think  himself  aggriercd  by  the  del 
nation,  order,  or  warrant  of  any  justices  under  20  Gt 
(except  any  order  of  commitment)  he  may  appeal  to 
next  general  quarter  sessions,  which  sessions  is  finally  1 
termine  the  same,  and  to  award  such  costs  to  the  appella 
respondent  as  they  judge  reasonable,  not  exceeding  40;. 
levied  by  distress  and  sale.     20  Geo.  2.  c.  10.  f.  5. 

*  And  no  certiorari  shall  issue  to  remote  any  of  the 
1  proceedings.'  20  Geo.  2.  c.  19.  s.  6. 

XI I L  Charitable  donations  for  binding  out  poor  ap\ 

tices,  how  to  be  employed* 

By  7  Jac.  1.  c.  3,  Money  given  to  be  continually  emp] 
to  put  out  poor  children  apprentices,  shall  be  employed  io 
«i  ■  ■  ' 

upon  the  oath  of  M  M,  of i?i  the  said  county,  to, 

that  A  A,  apprentice  of  the  wrfM  M,  hath  in  his  scrvic 
an  apprentice ,  committed  divers  misdemeanors  against 
the  said  M  M,  his  master,  and  in  particular  [as  before]: 
zchercas  zce,ihe  said  justices, after  having  duly  examinedint 
proofs  and  truth  of  the  said  complaint,  and  Jicurd  the  (dlcga\ 
of  both  panics ,  have  upon  due  consideration  thereof  detem 
and  adjudged*  that  the  said  A  A  is  guilty  of  the  misdemcam 
charged  againt  him  as  aforesaid ;  zee  do  therefore  1icreb$ 
ihorize  and  command  you  the  said  constable,  forthitit 
lake  and  convey  the  taid  A  A  to  the  said  house  of  correct 
audio  deliver  him  to  the  said  keeper  thereof,  together' icith 
tear  rant ;  and  zee  do  hereby  command  you  the  said keepe 
the  said  house  of  correction,  to  receive  the  said  A  A  into  i 
ciest'dy*  in  the  said  house  of  correction,  there  to  remain  an 
corrected,and  held  to  hard  labour  for  the  space  <>/—— Given, 

(XVI.)     The  discharge. 

*T  ,11..  I  I'  'ureas  curnpluint,    cNc    Tas  in  the  I 

Monmouthshire.     <       rr      ,      ./      *  \    •      r     •  •    j,„r„, 

\       II  e    do    tnenjore    hereby    discharge 

said  A  A  fr<m  his    apjr'jnticesfiip   to   the   said  M  M,  any  <* 

in  umj    indenture  or  indentures  of    apprrnticctfrip  between  t» 

or v!ln'r^i,se,  to  the  contrary  notwithstanding.  Given,  &c. 

*  Therefore  there  oughl  to  be  a  conviction  previous  to  the  issuing  »' 
warrant. 
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ivfis  by  the  corporations,  and  in  other  places  by  the 
r  vicar,  together  with  the  constables,  churchwardens, 
seers,  who  shall  have  the  nomination  and  placing  of  such 
ws  except  ike  same  have  been  or  shall  be  otherwise 
tr  disposed  by  the  givers  thereof;  and  it  they  wilfully 
>r  refuse  to  employ  the  same  they  shall  forfeit  Si.  Qs.  Sa* 
be  divided  betwixt  the  poor  and  the  prosecutor,  wha 
in  any  court  cf  record,  s.  2. 

ie  master  that  shall  receive  the  money  shall  be  bound 
or  two  sureties  in  double  the  sum,  unto  such  corporation, 
other  persons  appointed   by  this  act  in  places  not  cor- 

0  take  care  of  it,  on  condition  to  rttpay  it  at  the  end 
years,  or  within  three  months  thereof;  and  iftheap- 
shaJl  happen  to  die  within  the  seven  years,  then  with. 

?ar  after  such  death  ;  and  if  the  master  shall  die,  then 
nc  year  after  such  master's  death,  s.  3. 
he  said  money  shall  always  be  put  forth  in  three  montht 
hall  come  to  the  parties  hands;  and  if  there  are  not  fit 
to  be  bonjid  apprentices  within  the  places  where  the 
i  given  to  be  employed,  it  shall  be  disposed  of  for  bind- 
:  of  the  poorest  children  of  any  adjoining  parish,  s.  4. 
the  choice  of  apprentices  shall  be  out  of  the  poorest 
whose  parents  are  least  able  to  relieve  them ;  aud  no* 
ce  shall  be  abov.»  fifteen  when  bound,  s.  5. 
the  parties  appointed  by  this  act,  in  any  town  or  parish 
wrate,  shall  yearly  in  Easter  week,  or  within  one  month 
count  before  two  justices ;  and  if  there  be  any  obligation 
y  remaining  in  their  hands,  they  shall  upon  such  ac- 
tor within  ten  days  after)  deliver  the  same  unto  their 
irs.  s.  G. 

fany  party  so  trusted  shall  break  the  trust  reposed  in  him, 
ioy  the  money,  or  do  any  thing  contrary  to  this  act,  for 
tie  re  is  no  penalty  appointed,  the  lord  chancellor  shall, 
tit  ion  of  any  person,  award  a  commission  to  such  as  he 
ink  fit,  to  inquire,  hear,  and  determine  such  offences  ; 
he  commissioners  shall  find  money  so  misemployed,  they 

1  places  not  corporate,  have  power  to  rate  and  collect  it 
le  parties  offending,  or  upon  the  able  inhabitants  of  the* 
u  the  said  commissioners  shall  think  fit,  aud  shall  return/ 
nuission  into  chancery,  within  throe  months  after  cxe^ii- 
iwl  persons  aggrieved  may  appeal  to  the  lord  chancellor. 

P.  Stamp  duty  upon  Indentures  of  apprenticeship. 

tie  stat.  44  Geo.  3.  s.  98,  all  and  singular  the  duties  of  Former  rt.,1,', 
i,  granted  by  any  act  or  acts  of  parliament  then  in  force,  replied. 
ran  and  after  16th  October   1804  cease  and  determine: 
Sea  and  instead  of  the  said  duties  respectively  re  pea! - 
ereihaU  be  paid  the  following  duties,  s.  J;2.  and  sched.  J. 
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Ncwdntfcs  in       For  every  indenture  of  apprenticeship  (except  any  indontu 
Iuu  iberLof.      for  binding  pi)or  parish  children  apprentices,  or  other  childri 
by  any  public  charity)  where   the  sum   or  value  given,  paii 
contracted  or  agreed   tor,  with  or  iti   relation  to  such  apprei 
.  tice  shall  not  exceed  10/.  .  •  .0  15 

Apprentices  exceeding  1(7.  aud  not  exceeding  20/.        1    10 
■  exceeding  20/.  and  not  exceeding  50/.         2 '  10 

■■  exceeding  50/.  and  not  exceeding  100/.     5     0 

' excelling  100/.  and  not  exceeding  300/.  15    0 

exceeding  300/.  .  .  20     0 

No  duty  pay-  Under  the  old  acts,  now  repealed,  it  had  long  been  alitigaU 
*«rii?"f«  eC°"  <1,,0S*1011  whether  the  covenant  of  the  parent  or  friends  of  an  a 
Buuiiunuiicc.  prentice  to  maintain  him,  and  to  provide  him  with  clothes  dorii 
the  term  of  his  apprenticeship,  was  not  such  a  benefit  to  t 
waster  as  was  liable  to  the  payment  of  the  poundage  duty  :  ai 
it  had  therefore  become  customary  at  the  stamp  office  to  sot 
value  upon  such  covenants, in  order  that  the  duty  might  be  paii 
but  in  the  case  of  the  K.  v.  the  Inhabitants  of  Leighton,  Tr.  i 
6Vo.3,t  he  question  came  directly  before  the  court  of  King's  Bene 
and  they  solemnly  determined,  that  no  duty  was  payable  in  re 
pect  of  any  auch  covenants  ;  and  that  the  meaning  of  the  statu t 
were,  that  where  money  or  money's  worth,  as  an  horse,  or  oil* 
valuable  thing  is  given  to  the  master  by  the  friends  of  the  a| 
prentice,  by  way  of  premium,  a  duty  ought  to  be  paid  fori! 
but  that  where  meat,  clothes  or  the  like,  are  to  be  provided  b 
the  parent  or  friends,  no  duty  is  payable,  because  there  is  a< 
any  thing  given  to  the  master.*  4  Term  Rep.  732. 

The  argument  in  the  above  case,  that  a  duty  ought  to  bepai 
in  respect  of  such  covenants,  proceeded  upon  a  suppositior 
that  bv*  law  the  master  is  bound  Co  protidc  for  his  apprentice 
but  u*iii>  Kenyan  denied  that  there  was  any  such  obligation*  re 
suiting  from  the  mere  relation  of  matter  and  apprentice ;  aw 
said,  that  in  all  cases  (except  those  of  parish  apprentices,  fo 
i*h<iii)  the  master  is  compellable  to  provide  by  the  special  di 
rections  of  the  statute  of  8  and  V  IVill.S.c.  30.  s.  5.)  this  matte 
depends  on  the  express  stipulations  to  be  made  by  the  partie 
interested. — That  it  has  never  been  held,  that  the  obli^atid 
of  the  master  extended  to  the  providing  of  clothes  for  the  appren- 
tice;, ami  that  can  not  be  distinguished  from  the  obligation  W 
provide  sustenance  ;  for  the  former  arc  equally  necessary  *i" 
the.  latter  ;  and  in  other  cases  than  those  ot  parish  apprentices 
clothes  are  generally  provided  by  the  friends  of  the  apprentice 
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rry  thing  teas  to  be  valued^and  a  duly  set  upon  iV,  from 
benefit  arises  to  the  matter,  it  might  be  equally  said, 
writings  of  the  apprentice  should  be  liable  to  the  duty  ; 
Buller,  J.  The  terms  of  the  act  mean  something 
given  to  the  master  or  contracted  for;  and  only  apply 
%  here  the  master  is  to  derive  bcnelit  from  (he  friends  of 
entice  independently  of  (he  benefit  to  be  derived  from 
Mitice  himself ;  and  therefore,  whatever  is  given  for  the 
e,  benefit  j  or  accommodation  of  the  Horrent  ice  y  does  not 
n  the  meaning  of  the  statute.  Same  Case,  4  Term  lien, 
■ 

gain  in  the  K.  t.  Wantage ,  where  a  master  stipulated 
ay  men  t  of  Ad.  out  of  every  shilling  of  the  appren- 
nings,  it  Mas  holden  to  be  no  benefit  to  him,  because 
y  law  entitled  to  the  whole.     1  East's  Rep.  601 . 

The   necessity  of  serving  an   apprenticeship,  as  a 
qualification  to  set  up  a   trade, 

Dimon  law  every  person  might  follow  what  lawful 
pleased  ;  so  that  without  an  act  of  parliament  no  man 
restrained,  either  to  work  in  any  lawful  trade,  or  to 
s  mysteries  or  trades.  1 1  Coke  o3. 
is  being  inconvenient  in  many  instances,  and  a  detri- 
thc  public,  in  permitting  persons  to  exercise  trades  in 
ey  had  little  or  no  skill  or  experience  to  prevent  such 

and  the  better  to  train  up  and  inure  persons  to 
od  useful  industry  from  their  youth,  and  thereby  make 
>re  skilful  and  expert,  it  is  enacted  by  b  Rliz.c.  4, 
frhall  not  be  lawful  to  any  person,  other  than  sucn  a* 
lawfully  use  or  exercise  any  craft,  mastery,  or  occu. 
to  set  up,  occupy,  use  or  exercise  any  craft,  mystery, 
u nation,  now  used  or   occupied  within    England  or 

eicept  he  shall  have  been  brought  up  therein  at  tho 
sven  years  as  an  apprentice,  according  to  this  statute; 
bating  served  as  an  apprentice,  as  aforesaid,  shall  or  will 
t  a  journeyman,  or  hired  by  the  year;  upon  pain,  that 
Krson  willingly  o (lending,  shall  forfeit  405.  for  c\ery 
f.  31  ;  half  to  the  king  *  and  half  to  him  that  shall 
the  same  in  any  court  of  record,  or  befoie  any  justices 
and  terminer,  or  before  any  other  justices,  by  action  of 
(formation,  or  bill ;  and  the  said  justices,  or  two  of  ihcin, 

It  the  offence  be  committed  in  a  city  or  town  corporate;  inuhirh 
)dirertu  thai  the  foit'uiure  iJial!  be  levied  Jo  .In;  us*-;  ot  *u«  h  ci'y  or 
taa  informational//  tuui%  o/ the  likt,  will  lio,  {'or  thi  uji  tin*  lor- 
wnto  the  Lin?  belong  to  the.  coqjor.itionj   >et  the  ii.i'onncr  is  to 

ntitilL    Ctuke  Car.  6 16. 

ancn  and  tht-ir  viw*  '-annnt  be  witn^s^o*,  where  part  of  the  j>ciialty 
t  city  or  town  nhc.c  tlie  utTcucc  it'  cumulated.  A.  v.  t'cjiruur, 
win*,  8r*  erf,  194. 
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«  (1  Qu.)  and  the  majors,  or  head  officers  of  cities  or  toi 
4  corporate,  may  hear  and  determine  all  offences  'against  < 
4  statute,  as  well  upon  indictment  in  sessions,   as  upon  irrl 

*  mation,  action  of  debt  or  bill,  and  shall  yearly  in  Michael 

*  term  certify  by  estreat,  the  tines  and  forfeitures  in  the 
4  chequer.'  t.  39. 

And  by  31  Eliz.  c.  5,  6  all  suits  hereon  shall  be  sued  in 

*  general  quarter  sessions  of  the  peace,  or  assizes  of  the  sj 
4  county  where  the  offence  shall  be  committed  or  other 
4  inquired  of,  (XVII.)  heard  and  determined '  in  the  assi 
4  or  general  quarter  sessions  of  the  peace  for  the  same  con 
4  where  such  offence  shall  be  committed,  or  in  the  leet  w 
4  in  which  it  shall  happen,  and  not  in  anywise  ont  of  the  si 

*  county.'    *.  7. 

But  an  indictment  will  lie  in  the  sessions  of  the  city,  boroti 
or  town  corporate,  as  well  as  in  the  sessions  of  the  county,  i 
withstanding  this  statute.  Q.  t.  Franklyn,  %  Ld.  Raym 
1030.  K.  t.  Strong.     1  Burrows  Rep.  251. 

Or  the  quarter  sessions  may  proceed  by  information  quit\ 
Farren  qui  tarn  r.  William*,  Cowper  300. 

And  the  statute  does  not  hinder  the  remoral  of  any  mdi 
mtnt  into  the  King's  Bench  by  certiorari,  after  which  it  n 
be  tried  there,  or  in  the  county  by  Nisi  Pruts.     3  Baa 

(XVII.)  The  form  of  au  indictment. 

...  .,, .        "I  The  jurors  for  our  lord  the  kin%  upon  th 

Monmouthshire.    }       /.  J  .   ,,    .  *«,  r,    -  ,     *A 

J   oath  present,  that  VV  G,  late  of  the  par 

of in  the  county  of yeoman,  on  the day  of — 

in  the year  of  the  reign  of  our   sovereign   lord  Geo) 

the  Third,    king   o/ Great  Britain,  Sec.  and  continually  nflt 

nurds,  until  the day  of in  the  year   aforesaid,  fl 

is  to  say*  for  the  space  of  six  Kholc  months  and  upzeard*, 

the  parish  aforesaid,  in  the  county  aforesaid,  for  his  oicn  Itu 

and  gain,  did  set  up,  occupy,  use,  and  exercise  the  art,  wytlei 

or  manual  occupation  of  a  brexcer  *  being  an  art,   mystery, 

manual   occupation  used  within  England  +    on  the    12th  d 

of  January,  in  the  fifth  year  of  the  reign  of  the  fate  Fiiizabi 

queen  of  Kngland  aforesaid,   in  zzhich  same  art,   mystery 

manual    occupation   of    a    bretevr,  he    the   said    \\    G  5 

not  brought  up  for  the  tpace  of  seven  years  as  an  apprend 

against  the  form  of  the  statute  in  suth  case  made  ami  pi  ovid\ 

and  against  the  peace  of  our  said  lord  the  king,  his  c/W»  £ 

iiignify. 


*  Thft  want  of  this  averment  wouM  bo  a  cpxwl  exception  to  an  indiottiM 
£  Strife  refill. 

"f  An   indictment,    using  the  words  Crmt  Rritf.hi  instead  of  f'nghnd, 
qtuishuL     Jk.v.  HulJi,   1  Siiuu^e  jjJ.    K.t.L'nUr.  2  Si/unge  "**&. 
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mi    555,  where   Jones   193,    is  cited   as    the  aw 

this  act,  persons  serring  seven  years  as  apprentices  to 

•   have   an  exclusive  right  *  to  exercise   that  trade  in 

it  England.     1  Black.  Com.  427. 

>eing  a  penal  law  made  in  derogation  of  the  common 

in   restraint  of  that  free  and    unlimited  right  which 

n  naturally  and   legally  had,  of  exercising  whatever 

)1  eased,  the  courts  in  general  have  put  a  construction 

atute  rery  liberal  in  favour  of  defendants. 

ion    this  principle  it   has   been  decided  that  a  bye. 

;   by  a  corporation  to    restrain  the  number  or  ap- 

to  be  taken  by  any  of  the  members  is  void.  7  Ter.  Rep* 

e-law  altering  the  qualification  of  persons  to  be  taken 
tices  by  the  members  of  a  corporation,  in  order  to  ac- 
r  freedom  by  a  certain  servitude,  is  not  warranted  by 
in  such  body,  when   claimed  by  prescription  to  make 

regulating  the  number  of  persons  to  be  taken  ap- 

Hex  v.  Tapper* den,  3  EusVs  Rep.  189. 
seems  agreed  that  the  act  only  extends  to  such    trades 
mystery  and  craft,  and  require  skill  and  experience 
). 

Aether  any  skill  be  requisite  to  the  exercise  of  it, 
t  of  fact  proper  for  the  consideration  of  the  jury* 
611. 

rill  the  court  quash  an  indictment,  wherein  it  is 
tat  it  wa3  a  trade  in  England  at  the  time  of  making 
on  an  exception  that  it  was  not ;  for  that  is  matter  to 
a  jury,  and  the  defendant  will  have  the  advantage  of 
rial.  2  Salt.  611.  2  L(L  Raymond  1  ISO. 
he  trial  it  is  not  proved  that  the   defendant  followed 

during  some  part  of  the  time  laid  in  the  mdictmcif, 
ne  month  of  that  time  at  least,  the  defendant  will  bs 
j  an  acquittal,  and  the  court  will  expect  clear  and 
roof;  as  little  encouragement  is  now  given  to  nroso- 
n  this  statute:    also   if  the  defendant   has  followed 


l«w,  with  rejrard  to  the  exclusive  part  of  it,  haw  by  turn*  h*cn 
i  as  m  hard  lam*,  or  as  a  beneficial  one,  iicconiing  to  the  prevailing 
the  timet:  its  adversaries  >ay  tliav  ail  restrk  Lions  (which  ii-nd 
J monupulien)  are  pernicious  to  trade;  tl.e  advocates  for  i«  .i!Wca 
fulness  in  trnrlci  is  equally  lielrimental  to  tin-  public  as  ir.or.o- 
reason  indeed  only  extend*  to  such  trades  intho  njerri»c  v>  hrre-jf 
utd :  "but  another  and  more  cogent  a*  fitment  is.  that  apprcn- 
iv  useful  to  the  commonweal! h,  by  employing  of  youth,  and 
sjlto  be  industr'ous^at  on  «arly  pivid,  bar  that  no  one  would  be 
andergo  a  seven  year's  serriMid**  it'  tit  hern,  tnouuh  equally  Kkifi'ul 
Atk*  same  advantage*,  without  having  undergone  lUe  miiuc  di*- 
BUck.  Com.  427,  42$. 
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the  business  for  seven  years,  though  be  bas  not  served  an 
preuticeship,   he  ought  to  be  acquitted.      3  Bacon's  Abri 

Bui  this  is  to  be  understood  if  (be  defendant  bath  followed 
trade  seven  years  as  a  master,  uithout  any  prosecution  agai 
him  with  effect.    IVullen  v.  Holton,  B  tiler's  Nisi  Prius,  8 
edit.  193. 

It  seems  agreed  that  the  following  a  trade  within  this  1 
tnte  must  be  such  whereby  the  party  sets  his  livelihood  ;  2 
that  therefore  the  using  of  the  trade  of  a  brewer,  baker,  cot 
taylor,  and  the  like,  in  one's  own  house,  or  in  the  private 
mily  of  another,  without  any  reward,  is  not  within  the  sUti 
1 1  Co.  54. 

And  it  will  not  exempt  the  master  if  he  be  unqualified,  for  ti 
the  journeyman  hath  served  seven  years ;  for  on  a  special  verdict 
llobbs  v.  lounge  the  case  appeared  to  be,  that  the  defendant* 
a  Turkey  merchant,  and  exported  woollen  manufacture  ii 
Turkey ;  that  he  employed  clothiers,  who  had  servqd  apprt 
ticcships  to  work  the  cloth  in  his  own  house,  at  his  own  chan 
and  with  hi3  own  materials  ;  and  the  court  held  that  the  i 
fendaut  was  the  trader  in  this  case,  because  ho  employed  1 
rest  who  were  but  as  servants  ;  they  held  likewise  that  tJ 
was  a  trading  within  the  statute;  for  whether  the  utterance 
within  the  realm,  or  iu  Turkey,  is  not  material.  2  Sulfa 
610, 

So  if  a  man  keeps  journeymen  shoe-makers  to  make  show  1 
exportation,  this  i<  an  exercising  the  trade  of  a  shoe  maker  wit 
in  this  s'atute.     Carthezt,  1CJ. 

Also  if  a  coach  maker  keeps  servants  to  make  his  wheals,  I 
workmen  to  cuny  his  own  leather,  this  is  against  the  stat«l 
because  it  is  he  only  who  receives  ell  the  profit6  of  the  wtei 
trades,  and  the  w heel- w right  and  the  currier  are  but  his  &eriao 
Curtkerc  163.  Shatter  42o7. 

But  vnc  not  qualified  to  exercise  a  trade  himself  by  harvri 
served  an  apprenticeship,  entering  into  co-partnership  Kith 
qnuiijit'd perron,  ami  only  sharing  the  profits,  and  .standing  t 
rb'qucs  ot  the  partnership  itithvut  ever  interfering  in  the  tra 
personalty,  b»  not  withiu  the  statute.     1  Ilurrozt'sRip.t. 

Nor  is  a  journe\  man  within  the  .statute,  for  there  is  a  great  & 
ference,  bet  ween  netting  up  a  trade  and  storking  in  it  ;  lor  a  nw 
may  work  it  by  doing  a  \cry  trilling  part  :  but  the  act  jnr* 
to  prevent  persons  from  setting  up  the  trade,  being  uiiqualuv 
for  it  ;  or  employing  unqualified  person*  :  and  docs  not  mean  \ 
give  a  penalty  a^aitst  both  ;  a  journeyman  does  not  exert* 
the  trade  ;  the  spirit  of  the  act  miaits  to  prevmt  the  master  on 
from  setting  up  the  t»ad»-,  himself  being  unqualified  .  or  en 
ploying  unqualified  pi Ttens  ;  but  it  was  not  intended  ajpfl 
th  journey  mail  hiuite.J.  l\r  Ld.  Mun^jid  in  JJccch  w  2  to** 
4  uurroze  s  'IloQ, 
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formerly  to  have  been  an  objection,  that  tit* 
in  a  country  Tillage  was  not  within  the  statute : 
lictsaent, where  the  offeuce  was  laid  at  the  parish  of 
Kent,  and  it  was  mo  red  to  quash  the  information, 
Jt  the  act  was  intended  merely  for  the  benefit  of 
;  and  that  it  did  not  extend  to  any  tillage,  or  any 
a  a  city,  market  town,  or  corporation,  and  that 
extremely  inconvenient  to  the  inhabitants  of  all 
I  villages  if  it  did ;  lord  Mansfield  sMy  There  was 
s  act  that  restrained  it  to  be  laid  in  a  city,  market 
wration ;  an  d  the  laying  it  in  aparish  will  not  affect 
•  And  per  Foster,  J.  many  trades  are  carried  on 
tost  of  the  cloth  trade  in  Yorkshire  is  carried  on  in 
U  qui  tarn  v.  Gobus,  1  Burrows  357. 
nt  what  were  trades  at  the  time  of  making  the  statute 
;  therefore  it  ought  to  be  averred  in  the  dcclara* 
Dent,  that  it  was  a  trade  at  the  time  of  making  the 
;  is  a  gooo\  exception  in  arrest  of  judgment  that  it 
'red,  unless  it  be  a  trade  within  the  very  words  of 
Jien  no  such  averment  is  necessary.    K.v.  Monro, 

Suiter's  Nisi  Prius,  890.  edit.  1 92. 
a  resolved,  that  there  is  no  occasion  for  an  actual  What  shall  he 
that  the  following  a  trade  for  seven  years  is  a  suf-  ^^d  Mhr it# 
ation  within  the  statute  ;  therefore  an  indictment        lcBt*  * 
because  it  only  said,  he  had  not  served  as  an  ap* 
tii  England  or  Wales ;  for  it  may  be  he  did  so 
nd  if  it  were  any  where  it  is  sufficient.    1  Salkeld. 
*.  613. 

ieen  held,  that  serving  five  years  to  a  trade  out  of 
1  two  in  England^  is  suflicient  to  satisfy  the  statute; 
1  must  be  a  service  of  a  lull  time  either  in  England 
ngland;  and  therefore  serving  five  years  in  a 
re  by  the  law  of  the  country  more  is  not  required, 
V  a  man  to  use  the  trade  in  England,  Cases  L.  & 
Kebtc's  Rep.  550. 

Mi  qui  tarn  fur  exercising  a  trade,  the  question 
hould  be  a  service  ?  On  which  I  to  It,  Ch.  J .  cited  a 

Hopkins  and   Young,  iu  B.  R.  on  a  special  ver- 

t  was  adjudged,  that  if  a  person  serve  seven  yeacs 

S  of  his  trade  to  any  person  exercising  that  trade, 

person  have  no  right  to  use  that  trade,  yet  being 

t  seven  years  that  shall  be  a  good  service,  though 

in  appreuticc :  and  he  said,  that  he  had  holdcu  that 

trry  a'  tradesman,  and  be  employed  therein  seven 
1.     -  -  — 

mtkffks  it  docs  :   Sec  K.  v.  Seymour  in  11.  p.  173  tup  .-a. 
iht  Mth  of  Jan.   156$,  when  that  parliament  began ;  anil 
1' not  extend  any  further  than  the  words  do  expressly  dlioct, 
it  to  saw  arts  and  mysteries  siuce  mveutvd.  l  Holl't  Het ,  ?J. 

N 
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years,  and  then  the  husband  die,  she  may  me  that  trade 
her  husband's  death  ;  anil  also  if  she  marry  a  second  hm 
she  may  continue  to  exercise  that  trade :  and  if  she  die,  he 
band  may  continue  to  exercise  it,  pro  tided  he  were  emr 
in  the  exercise  of  it  seven  years  in*  his  wife's  lifetime :  he  s 
hod  mentioned  all  these  opinions  of  his  to  the  rest  of  the  t 
who  all  concurred.  Peaks  and  Johnson,  I  Ann.  Sdlk.  Ms* 
let* *  Nisi  Print,  %oo.edit.  189. 

And  on  an  information  against  a  person  for  exercbir 
trade  of  a  baker,  contrary  to  the  statu  to,  it  appeared  in  et 
that  he  had  followed  it  twelve  years,  but  never  had  been 
prentice,  nor  scrrcd  with  any  person  as  such.  On  A  d 
served,  BaToti  Adams,  before  whom  it  was  tried,  consul 
eleven  judges  ;  who  all  joined  with  him  in  opinion,  tha 
cising  a  trtidc  seven  years  rcithout  any  prosecution  with 
.was  a  sufficient  qualification.  Wallen  qui  tarn  v.  Motion,  1 
ttep.  233.  See  the  same  case  mentioned  in  iiiUlef*s  Nisi 
tvo.  edit,  193. 

And  it  seems  that  snrh  persons  may  exercise  several 

where  they  have  served   a3  apprentices*  or  followed   tti 

ecven  years  or  more  *  :  for  in  the  case  of  French  v.  Adu 

action  ot  debt  was  brought  upon  the  statute  against  the  dd 

.  for  exercising  the  trade  of  a  carpenter,  he  not  having  sei 

apprenticeship  to  that  trade.     It  appeared  that  the  dH 

had  worked,  or  served  as  a  servant  for  seven  years  in  th 

of  a  gfaiicr,  and  for  some  time  afterwards  exercised  ths 

as  a  master  :  that  afterwards  he  exercised   the  trade  o! 

])C/ifcr  for  the  space  of  nine  years;  and  it  was  proved  t 

well  understood  that  trade.     It  was  objected  that  thede 

being  originally  bred  up  to  the  trade  of  a  glazier,  he  co 

follow  two  trades,  both  glazier  and  carpenter ;  and  whe 

could  or  not  was  the  question  reserved  for  the  consider 

the  court. — By  tiie  Coi  rt  :    All  the  judges  of  Englat 

meeting  lately  resolved,  that  if  any  man   as   a  master  ha 

ciscd  and  followed  any  trade  as  a  master,  without  intern 

or  impediment  for  the  term  of  seven  years,  he  was  not  1 

be  sued  or  prosecuted  on  the  statute  of  5  Eliz.     Also  i 

hath  followed  two  or  more  different  trades  for  the  term . 

yean*  or  more  he  shall  not   be  liable  to  be   prosecuted 

statute  :  for  there  is  no  law  at  this  d:iy  against  one  man*! 

ing  several  trades  :  and  without  the  least  doubt,  a  man 

low  twenty  trades,  if  he  has  worked  at,  or  followed  ea 

seven  years.     2  Wilson  1G8. 

*  Therefore  all  petty  chapmen  in  little  town*  and  vi!!n»;e  s  are 
fied,  because  their  master*  krpt  the  some  mixed  trades  there  betu 
con's  Abridgm.  5;>S. 

+  Thecuurielenrly  alludnM  to  the  nbore  casr  of  TVrtlen  fiii  tgrn 
which  was  first  reported  by  Butter,  Jus.  in  his  bisi  l'nvt. 
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iprovcr  to  an  offender,  who  confesses  himself  to  be 
f  of  a  crime,  and  appeals  or  accuses  others,  his  acconu 
he  same  crime ;  and  he  is  so  called  j  because  he  must 
I  prove  his  appeal  in  e? ery  point,  for  doing  which  he 
d  of  course.  2  Hawk.  c.  24.  s •  1 . 
mb  is  an  approver  when  being  indicted  of  treason  or 
tore  competent  judges  *,  and  in  prison  for  the  same, 
le  of  being  an  approver,  he  confesses  the  indictment, 
rn  to  iwreai  all  the  treasons  and  felonies  he  knowsy 
lefore  a  coroner  enters  his  appeal  against  all  that  were 
fifth  him  in  the  crime  in  the  indictment,  being  at  the 
!  appeal  within  the  realm.  2  Ha&k.  c.  24.  #.  2. 
f  one  indicted  of  treason  or  felony  may  be  an  ap- 
at  unless  the  crime  with  which  a  person  is  charged 
her  to  felony  or  treason,  he  cannot  bean  approver, 

•  24. 1. 10. 

i  he  be  an  approver  unless  he  be  actually  indicted  for 
his  confession  amounts  uot  to  a  conviction  until  he 
!,  and  consequently  puts  it  not  in  tlio  power  of  the 
re  judgment  against  him,  when  his  appeal  shall  bo 
falsified,  as  every  approvement  ought  to  do.  2  Hawk* 

m 

person  be  appealed  only  and  not  indicted,  he  cannot 
over.  2  llaak.  c.  24.  s.  1 2. 

$  purely  in  the  discretion  of  the  court  (ithether  thejf 
him  a  coroner  -r,  and)  admit  him  to  be  an  approver 
»r  not,  or  give  him  any  respite  from  judgment  or  exe- 
a  his  confession  and  approvement,  for  otherwise  it 
a  the  power  of  any  party  arraigned  for  felony,   by 

•  approver,  to  delay  judgment, .where,  it  may  be,  his 
it  feigned  ;  for  the  admission  of  his  appeal  or  respite 
t  is  but  a  matter  of  grace  and  discretion.    2   Hale's 

a  his  confession  it  appears  that  he  is  a  principal,  and 
(Others,  the  court  in j y  refuse  and  reject  him  aa  an 
Per  Ld.   Ma**Jicld  in  Mrs.  Rudd's  case,  Covpcr's 

m  he  k  admitted  a*  such,  it  must  appear   that  what 


t  of  the  King'i  H*nchfandjusticei  of  una!  delivery  mid  justices 
ad  mil  »  niau  lu  br  an  upprovcr,  because;  sn-*h  justices  could 
t  \  but  justice*  of  \\\<  peace,  or  of  operand  tnniinet,  could  not 
e  hereof,  because  they  hive  no  nuthortv  bv  ihcK  cuiiimU* 
.  coroner.  3  JmU  13i>.  and  2  Hal  -'.«  His.  *i?~ 
+  Ptt  1*1.  Mantjicld  iu  Mr*.  Rudd'*  w*c. 

\  c> 
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he  has  discovered  is  true,  and  that  he  has  disco? ered  flu 
truth.  For  this  purpose  the  coroner  pub  his  appeal  int 
and  when  the  prisoner  returns  into  court  he  must  ref 
appeal,  without  any  help  from  the  court  or  from  a 
stander.  And  the  law  is  so  nice,  that  if  he  very  In  a 
circumstance  the  whole  falls  to  the  ground,  and  he  is  cc 
ed  to  be  hanged ;  if  he  fail  in  the  colour  of  a  horse,  or 
cnmstances  of  time,  so  rigorous  is  the  law,  that  he  is  con 
to  be  hanged ;  much  more  if  he  fails  in  essentials ;  the  sai 
sequences  follow  if  he  does  not  disco? er  the  tchole  truth, 
all  these  cases  the  approver  is  con? icted  on  his  own  cos 
A  further  rigorous  circumstance  is,  that  it  b  necessary 
approver's  own  safety  that  the  jury  should  believe  him 
the  partners'  in  hb  crime  gre  not  convicted  the  appro? 
self  b  executed.  Per  Ld.  Mansfield  in  Mrs;  Rudd 
Cozener's  Rep.  335. 

Sor  the  condition  of  his  pardon  has  failed,  viz.  the  cot 
of  some  other  person,  and  therefore  hb  conviction  rem 
solute.  6  Black.  Com.  330. 

The  Approvement  is  also,  as  it  were,  equivalent  to  an 
ment,  since  the  appellee  b  equally  called  upon  to.  answer 
if  he  hath  no  reasonable  and  legal  exceptions  to  make 
person  of  the  approver,  which  are  very  numerous,  he  m 
himself  upon  hb  trial,  either  by  battle,  or  by  the  countr 
if  vanquished,  or  fonnd  guilty,  must  suffer  the  law,  and 
provcr  shall  hare  hb  pardon  ex  debito  justitue.  4  Blad 
330. 

But  great  inconvenience  arose  out  of  this  practice 
provement:  more  mischief  happening  to^good  men,  by  the 
of  approvements,  by  false  accusations  of  desperate  villaii 
benefit  to  the  public  by   the  discovery  and  convicting 
offenders,  wherefore  the  course  of  admitting  of  approve 
long  since  been  wholly  disused",  and  the  doctrine  on  this 
is  become  a  matter  more  of  curiosity  than  use.    2  Uule\ 
226. 
Accomplices         However,  notwithstanding  the  disuse  of  the  practice 
Low  entitled  of  provement,  all  the  good  that  ever  could  be  expected  t 
right  to  a  par-  therefrom  may  still  be  obtained;  for  accomplices  may,  at  t 
<lon#  be  received  to  give  evidence,  and  thereby  be  entitled  to  a 

Fiust,   if  they  come  in  under  the    express  provis 

certain  acts  of  parliament;  and   convict  other  offenders. 

Secondly,  if  they  surrender  themselves,  and  comply  i 

terms  of  any  special  proclamation  by  the  king,  promisinj 

dun. 

Thirdly,  in  analogy  to  the  ancient  law  of  appro 
a  practice  has  been  introduced,  whereby  an  accomplice  wi 
titled  to  a  recommendation  to  the  king's  mercy,  but  i 
pardon  as  of  legal  right ;  jiamclv,  where  an  accomplice, 
luadc  a  full  and  lair  disclosure  of  the  truth  is  in  cons' 


erfc/jr,  to  the  value  of  five  shilling*,  in  anu  ihop, 
•y  eomdt~kom*e,  or  liable,  10  and  11  Wilt  3.  c  S3, 
•C  breaking  any  hotue  in  the  dag  time,  5  Ann, 
mtg  amd  receiving  ttolen  lead,  iron,  copper,  bratt, 
,  «r  telder,  39  Geo.  *.  c.  30,  rimnert  of  foreign. 
(CO,  I.e.  18.  SGeo.  2.  c.  35. 

le  acts  relate  only  to  persons  who  are  at  large;  and 
Jmnsdre*  toa  pardon  offenders  must  actually  convict 
offenders  at  least,  for  if  their  confession  bench  on 
at  the  jury  gives  no  credit  to.  they  are  liable  to  pro. 
Per  Ld.  Mamjktd  in  Mrs.  Rudd't  esse.     Coaper't 

II  persona  to  whom  the  king  has,  by  special  pro. 
in  tie  Gazette  or  otherwise,  promised  his  pardon, and 
in  nnder  the  royal  faith  and  promise,  have  a  right  to 
Cooper'*  Rep.  331. 

a  to  the  mode  adopted  in  analogy  to  the  law  of 
tU  by  which  an  accomplice  may  be  entitled  to  a  re- 
ion  to  the  king's  mercy ;  but  not  to  apanion  at  of  a 
which  be  may  plead  in  bar,  or  avail  himself  of  on 

ch  is,  as  before  observed,  where  an  accomplice, 
le  a  fall  and  fair  confession  of  the  whole  truth,  in 
ace  thereof  admitted  evidence  for  the  crown,  and 
oe  n  afterwards  nude  use  of  to  convict  the  other 
Camper,  330. 

w  act  fairly  and  openly,  and  discover  the  whole 
eh  bo  is  not  entitled  of  right  to  a  pardon,  yet 
ie  practice,  and  the  lenity  of  the  court  is  to 
vosecution  against  him;  and  he  has  an  equitable 


(    18*    ) 
ARRESTS. 

AN  arrest  {considered  here  in  criminal  cases  only)  isaccor* 
ing  to  4  Black.  Com.  289,  the  apprehending  or  restrain; 
ing  of  a  man's  person  in  order  to  be  forthcoming  to  answer  ai 
alleged  or  suspected  crime,  and  will  be  treated  of  in  the  followiM 
order i 


. « 


I.  Who  may  be  arrested. 

II.  In  what  cases  private  persons  are  en* 
joined  by  law  to  arrest  offenders.  ; 

II L  In  what  cases  private  persons  are  per* 
mitted  to  arrest  offenders,  and  what 
will  justtfy  their  making  an  arrest. 

IV.  What  public  officers  may  make  or 
arrest. 

V.  Arrests  under  the  authority  of  a  nan* 
rant :  and  herein  in  what  cases  the 
justice  may  grant  a  warrant  to  ar- 
rest ;  the  form  thereof  and  to  whovfr 
it  is  to  be  directed. 

VI.  How  such  warrantis  to  be  executed- 

VII.  Where  doors  may  be  broken  open  to 
intake  an  arrest. 

VIII.   What  is  to  be  done  with  the  prisons 
after  an  arrest. 

I.     IV ho  fnay  be  arrested. 

To  this  arrest  all  persons  whatsoever  are,  without  dis- 
tinct ipn,  equally  liable  in  all  criminal  cases,  4  Black.  Com. 
380. 

For  in  treason,  felony,  and  breach  of  the  peace,  there  can  III 
no  priyilege  from  arrests.    4  Inst.  24,  25. 
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Dot  no  man  is  to  be  arrested  unless  charged  with  such  a 
crtec  as  will  at  least  justify  holding  him  to  bail  when  taken. 
4  Black.  Com.  289. 

And  if  any  shall  arrest  priests  or  their  clerks,  or  any  person 
tf  holy  church  in  churches  or  church-yards,  against  the  liberty 
•fholy  church,  and  therefore  be  convict,  he  shall  have  iinpru 
mort,  and  be  ransomed  at  the  king's  will,  and  make  gree  to 
*i  parties.     1  Rtc.  %  c.  16*. 

.  lit  this  is  a  privilege  on  civil  accounts  only;  forincrimu 
Ml  cases  they  are  subject  to  arrests  as  other  men.     Croke  Jac. 

m. 

Aid  no  person  upon  the  Lord's  day  shall  serve  or  execute 
Mj  writ,  process,  warrant,  order,  judgment  or  decree,  except 
M cases  of  treason,  felony,  or  breach  of  {he  peace  ;  but  such 
smioe  shall  be  void,  and  the  person  executing  the  same  fiable 
tiaaswer  damages  to  the  party  grieved  in  the  same  manner  as 
JTkt  had  done  it  without  any  writ,  process,  warrant,  order  or 
judgment  at  all.     29  Car.  2.  c.  7.  *.  6. 

Aodon  the  construction  of  this  statute  it  hath  been  determined 
that  one  who  is  convicted  on  a  pcenal  statute  cannot  be  ar« 
on  a  Sunday  for  non-payment  of  the  penalty,  +  for  it  is 
to  an  action  brought  for  a  penalty  on  the  same  statute ; 
aaditis  clear  that  upon  execution  in  such  an  action,  the  defend* 
M  cannot  be  taken  on  a  Sunday.  And  the  effect  is  equally 
Ike  same  whether  the  peualty  is  to  be  recovered  in  a  summary 
tnojediag  be/ore  a  justice,  or  in  an  action.  Rex  v.  Myers^ 
1  Term  Rep.  205. 

"IL  In  what  cases  private  persons  are  enjoined  by  law  to 

arrest  offenders. 

AH  persons  whatsoever,  who  are  present  when  a  felony  is 
lifted,  or  a  dangerous  wound  given,  arc  bound  to  appro* 
the  offender,   on  pain   of  being  fined  and  imprisoned  fur 
m  neglect,  unless  they  were  under  age  at  the  time.  2  I  laic  k. 
f.  11  /.  1. 

^  And  as  all  private  persons  are  bound  to  apprehend  all  those 
no  shall  be  guilty  of  such  crimes  in  their  view,  so  also  aro 
Intr,  with  the  utmost  diligence  to  pursue,  and  endeavour  to 
Me  all  those,  who  shall  be  guilty  thereof,  out  of  thuir  view, 
Ifti  a  hue  and  cry  levied  against  them.  2  Haick.  c.  Vi.  s.  4. 
[  Also  every  private  person  is  bound  to  assist  an  oiheer  de- 
feasing his  help  for  the  taking  of  a  felon,  or  the  suppressing  an 


■  •  50.  Erf.  A  e  5,  if  to  similar  effect. 

:  f  fa  tab  c«e  the  defeudant  had  been  convicted  in  a  penalty  under  the 

Eerjact,  and  sent  to  the  house  of  correction  fur  want  of  sufficient  dis_- 
;  Bad  it  was  mortd  that  he  should  be  discharged  out  of  custody  b<N 
tat  was  apprehended  on  a  Sundny. 
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affray,  or  apprehending  the  affrayers ;  which  if  be  refuse  ti 
give,  he  is  punishable  with  fine  and  imprisonment.  1  Ila&k 
c.  63.  s.  11,  and  1  Hale's  Hist.  588. 

III.  In  zrhat  cases  private  persons  are  permitted  to  arm 
offenders,  and  what  will  justify  their  making  an  arrest, 

■  • 

Arrests  of  offenders  by  private  persons  permitted  by  law,  « 
either  by  their  own  authority,  or  by  a  warrant  from  a  Justin  4 
peace :  and  in  the  first  instance,  are  either  in  respect  o 
treason  or  felony :  or  in  respect  of  inferior  offences. 

And,  in  respect  of  treason  or  felony,  are  either  for  the  in 

picion  of  such  crimes  already  done,  or  supposed  to  have  ben 

done,  or  to  prevent  their  being  done.     9  Hawk.  e.  \%  9.  7, 1 

What  are  tuffi-     The  following  causes  of  suspicion  will  justify  the  arrest  of  ■ 

cirnt  causes  of  innocent  person  for  felony :    Ibid. 

"usn'A'an^r  1#  The  coimnon  fameof  the  country  :  but  it  ought  to  apse* 

justi  y  an  ar-     jn  evidence  upon  an  action  brought  for  such  an  arrest,  that  sad 

fame  had  some  probable  ground : 

9.  The  living  a  vagrant,  idle  and  disorderly  life,  withoi 

having  any  visible  means  to  support  it : 

3.  The  being  in  company  with  one  known  to  be  an  oienia 
at  the  time  of  the  otience  ;  or  generally  at  other  times  kespsn; 
company  with  persons  of  scandalous  reputation  : 

4.  The  being  found  in  such  circumstances  as  induce  a  stroaj 
presumption  of  guilt ;  as  coming  out  of  an  house  wherein  nudi 
lias  been  committed,  with  a  bloody  knife ;  pr  being  found  upsft 
scsion  of  any  part  of  goods  stolen,  without  being  able  to  giw  I 
probable  account  of  coming  honestly  by  them : 

5.  The  behaving  in  such  manner  as  betrays  a  consciousness^ 
guilt ;  ast  where  a  man  being  charged  with  a  treason  or  felon] 
says  nothing  to  it,  but  seems  tacitly  by  his  silence  to  own  sis 
self  guilty;  or  where  a  man  accused  of  any  such  crime,  upoj 
Rearing  that  a  warrant  is  taken  out  against  him,  doth  abscond 

C.  The  being  pursued  by  an  hue  and  cry. 

But  no  causes  of  suspicion  whatsoever,  lot  the  number  am 
probability  of  them  bo  ever  so  great,  will  justify  the  arrests 
an  innocent  man,  hy  one  icho  is  not  him  neff  induced  by  themi 
suspect  him  to  be  guilty,  whether  he  make  such  arrest  of  H 
own  head,  or  in  obedience  to  the  command-;  of  a  private  persfS 
or  even  of  a  constable.  l2  Hunk.  c.  \~l.  s,  lb. 

And  it  has  been  holdcu,  that  none  of  the  abovemcutiott 
causes  will  in  any  ease  justify  (lie  arresting  a  man  for  the  susfi 
cion  of  a  crime,  where  in  truth  no  such  crime  hath  been  coa 
initted  either  by  him  or  any  other  person  whatsoever,  uulttl 
be  in  the  case  of  an  arrest  of  an  innocent  person  upou  hilt  IB 
cry  levied  against  him  *.    '2  Hinck.  c.  1*2.  s.  16. 

*  I'm  the  ptTkmi   injured  by   such  an  ill  grounded  Luc  autl  crj,  hn 
gcK'd  wCtiun  a^uiiiti  \.:m  thai  miscd  it. 
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'flume!  against  Payne  and  other*,  this  strict  rnfo  of 
:  if  a  felony  has  actually  been  committed,  any  man 
nable  probable  grounds  of  suspicion  may  justify  ap- 
tbe  suspected  person  to  carry  him  before  a  roagU- 
hat  if  no/ejony  has  been  committed,  the  apprehen- 
person  cannot  be  justified  by  any  body,"  was  con* 
inconvenient  and  narrow  ;  because  if  a  man  charges 
th  felony,  and  requires  an  officer  to  take  him  into 
4  carry  him  before  a  magistrate,  it  would  be  most 
s  that  the  officer  should  be  bound  first  to  try,  and  at 
excise  his  judgment  on  the  truth  of  the  charge, 
ikes  the  charge  should  alone  be  answerable.  DwgUtf* 
edii.  300. 

such  case  the  constable  is  merely  a  ministerial  officer, 
to  take  the  party  up,  and  carry  him  before  a  inagis- 
l  where  a  felony  has  actually  been  committed,  a  con- 
even  a  private  person,  acting  bond  Jide,  without 
malice,  or  ill  will,  in  pursuit  of  an  offender,  upon  such 
u,  as  amounts  to  a  reasonable  and  probable  grouml  qf 
may  justify  an  arrest :  for  upon  a  highway  robbery 
,  an  alarm  spread,  and  particulars  circulated,  and  in. 
'  crimes  still  more  serious,  upon  notice  gif  en  to  all  the 
t  would  be  a  terrible  thing,  if  under  probable  cause, 
could  not  be  made.  Felons  usually  are  taken  up 
mptions  in  advertisements:  and  many  an  innocent 
ind  may  be  taken  up  upon  such  suspicion  :  but  the 
Hid  inconvenience  to  the  public  in  this  point  of  view 
rativeiy  nothing.  Lcduith  v.  Catchpole,  Culdecot's 
,205. 

ty  one  may  lawfully  lay  hold  on  another,  whom  he  shall  Arrest  in   pre- 
the  point  of  commit liug  a  treason  or  felony,  or  doing  ventiou  of 
hich  would  manifestly  endanger  the  life  ot  another,  crimes. 
detain  him  so  long  till  it  iiiay  reasonably  be  presumed 
ith  changed  hh>  purpose.     2  liazek.  c.  12.  s.  ID. 
private  person  can  of  hip  nwu  authority  arrest  another 
?  breach  of  the  peace  after  it  is  over.  2  llaisk.  c.  12.  s.  20. 
»  to  arrests  ot  such  ollriidcrs  by  private  person*,  having 
t  from  a  justice  of  peace,  permitted  by  law,  there  is  no 
it  that  where  the  law  authorizes  justices   of  peace  to 
fir  warrants  to  sueh    persons,  it  doth  impliedly   autho- 
necution  of  them.  bv  them.  2  liazek.  c.  12.  a.  21. 
:ii  lawful  for  any  person  to  apprehend  offenders  under 
■at  act.     17  Ctv.  2.  c.  b.   See  nation  br  of  that  act* 


r.  What  public  officers  may  make  an  arrest. 

ts  of  offenders  by   public  officer?  without  warrant,   are 
St,  by  a  justice  of  piace  j  2dl;,by  the  sheriff;  3dljrf 
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by  (lie  coroners;  4th!y,  by  the  constable ;  5tbly,  by  batlifi  of 
town*,  or  Sthly.  by  watchmen. 
l.  Vj  ju«ii**  "  l«.  A*  to  arrests  by  justices  of  the  peace.]  Justice*  «f 
•i  puce.  pfin  haw  a  double  power  as  in  relation  tofelons;  one  epoa 
the  complaint  of  another  person,  which  ^ill  lie  treated  of  here- 
after;  another,  primitire  and  original  in  themselves.     3  H*Wl 

For  if  a  justice  of  peace  see  a  felony,  or  other  breach  of  (ha 
peace,  committed  in  his  presence,  he  may  in  hi*  own  person  ap- 
prehend the  offender.  1  Hate?*  Hist.  85. 

And  so  he  may  lawfully,  by  word  of  month,  command  aw* 
one  to  arrest  another,  who  shall  be  guilty  of  any  felony,  dt 
actual  breach  of  the  peace  in  bis  presence,  and  such  comma  ad 
is  a  good  warrant  without  writing.  S  Ha&i  HUt.  86.  9  Haw*, 
ft  13.  t,  14. 

Bnt  if  the  felony  or  other  breach  of  the  peace  bo  done  hi 
his  absence,  then  he  must  issue  hk  wamntlb  writing;  an. 
der   his  seal  to  apprehend  the  malefactor.      4  /iWe's    iiirf. 

And  wherever  an  arrest  of  this  kind  by  a  private  p 
Inferior  officer,  acting  of  their  own  nut' 
ted,  or  enjoined  by  the  law,  in  every  > 
an  arrest  by  a  justice  of  peace  In  pen 
enjoined.    1  Hank.  e.  13. 1. 13.     J 

«.  bi  ihcrifm.    9i,y-  Atl°  arre,lt  bs  »*«t/t*0  M 

'     J         *  Ml.ct,     <  All  shall  be  ready  aml| 

*  mons  of  sheriff*,  and  at  the  cry  of  ( 

*  arrest  felons,  as  well  within   frai    :  : 
1  that  will  nut  so  do,  and  thereof  be  a! 

(  ons  fine  to  the  king;  and  if  default  ^Q  i 

'  the  franchise,  the  king  shall  take  thaw*  C  do  himself. 
'  And  if  the  nierijf,  coroner,  or  bailiff  will  not  attach  or  ar- 
'  restsnch  felons  there,  »s  they  may,   or  will  not  do  their  of- 

*  lice,  for  favour  borne  to  such  misdoore,  and  be  attaint,    they 

'  shall  have  a  year's  iniprisonment,and  afterwards  make  grievous  - 
'  tine,  if  they  hare  wherewith  j  and  if  not,  three)  care  imprison- 

By  this  "statute  the  sheriff  is  no'  only  enabled  bnt  enjoined  to 
arrest  felons,  and  all  persons  aro  required  tn  be  assisting  to  hiai 
therein  upon  his  siiiiinoiis,  and  they  are  punishable  by  Gnu  and 
imprisonment  in  default  thereof,     t  Hale's  Hist.  R7. 

Accordingly,  where  a  she  riff  arretted  one  suspected  effrlony 
the  lawfulness  thereof  was  nut  questioned.  2  Jlate'i  Hint. 
S7- 
8.  Hj  cww/!.  pilly.  A"  to  arrests  by  coroners.'}  By  the  above  statute  of 
ll'r\ltitlnitcr,  1.  A  coroner  is  a  conservator  of  the  peace  in  re 
I-itiin  '.»  all  felonies,  and  may  apprehend  any  felon  within  it* 
comity  Without  warrant.     -i'Hulc's  Uitt.  88.     -1  Ulack.    Cm. 
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.     Am  to  arrests  by  constable*.]  By  the  original  and  i.  B;  Const*- 

t  power  in   the  constable  he  may,  for    breach  of  the  M"  [f*1?, 

lose  in  nil  presence]  and  some  misderucauuri  leu  than  j?* '  ** 

m  prison"  a  person.  iHoies's  Hist.  88. 

'*  ra4,o  Lave  an  infant  lit  the  cold  to  the  intent  to  de- 

,  or  charge  the  parish,  the  constable  may    take  him  aud 

into  the   stocks.     Croke  Eli-.  2S7  ;    or  imprison  him 

snsent  to  take  care  of  it.     Moor  281. 

.  constable   be  assaulted  by  A,  though  it  be  in  his  own 

ma;  imprison  the  party  and  carry  him  to  gaol ;  but 

ubriotu  word),  or  a  general  hind  era  nee  of  him  in  the  cx- 

of  hia   office,   ho  cannot  justify  the  imprisoning  of  a 

but  be  must  bring  him  to  a  justice  of  peace  *.  2  Hide's 

rhat  may  be  done  by  a  constable  may  be  done  by  his 
for  by  the  law  a  constable  may  make  a  deputy. 
I  fliit.SH.  * 

if  information  be  given  to  a  constable,  that  a  man  and 
ltb  in  adultery  or  fornication  together,  or  that  a  man 
mi  of  evil  report  are  gone  to  a  suspected  house  together 
,  the  -officer  may  take  company  with  him,  and  if  he 
,  he  may  carry  them  before  a  justice,  to  find  sure. 
<>d  behaviour.  Dolton,  c.  134. 
Ic  may  also  arrest  men  that  ride  armed  in  fairs  or 
i.i-iv..  contrary  to  2  Ed.  3.  c.  3  wA/cn  tee, 
rtnsAY.),  andalso suspicious  night-walkers,  t  by  5 
■  Bob's  Hist.  89. 

spicion  must  not  be  a  mere  causeless  sus. 
nasi  he  founded  upon  some  probable  reason  ;  and 
d  in  the  case  of  Q.  v.  Tooley,  for  the  murder  of  oue 
-as  killed  in  aiding  the  constable,  who  had  taken  up 
.at  was  walking  the  street,  upon  suspicion,  as  being  a 
■f  ill  rune.  -In  that  case,  IMt,  Ch.  J.  delivered  the  re. 
of  the  court,  that  it  was  not  murder ;  and  gavo  this  fur 
*n,  "  That  it  was  nut  lawful  even  for  a  legal  constable 
>  tip  a  woman  upon  a  bare  suspicion  only,  having  been 
of  no  breach  of  the  peace,  nor  any  unlawful  act ;  for  it 
a  constable's  suspecting,  that  will  justify  his  takingup  a 
i,  but  it  must  be  jutt  grounds  of  suspicion,  for  that  i.« 
liWe ;  as  if  a  felouy  is  done,  it  is  good  cause  of  suspi- 
tkatia,  tf  I  suspect  a  person  where  a  felony  is  done,  it  is 
■taeongbforme  to  arreit  him;  but  it  would  be  hard 
leKbartyjrfthe  subject  should  depend  on  the  will  of  the 
lUe ;  and  hi*  not  liking  a  woman's  looks  be  any  cause  of 
an."  S  Id.  Raymond,  1301. 

art.  in  A*  Inl  tut,  it  it  mott  proper  to  tnko  the  party  be  fart 
eawtha  foabroid  ia  tb*  night,  and  ilecp  by  day. 
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Also,  a  constable  hath  authority  not  only  to  arrcs 
whom  he  shall  sec  actually  engaged  in  an  affray,  but  al» 
tarn  them  till  they  find  sureties  of  the  peace*,  whereas  a 
person  hath  no  other  power  in  a  bare  affray,  not  attend 
the. danger  of  life,  but  only  to  stay  the  affrayers  till  the 
oyer,  and  then  deliver  them  to  the  constable,  and  also 
those  whom  he  shall  sec  coming  to  join  cither  party.  2 
c.  13.  s.  8. 

But  a  constable  hath  no  greater  power  than  a  private 
otct  a  breach  of  the  peace  committed  out  of  his  view  ; 
cannot  justify  an  arrest  for  any  such  offence  without  a 
from  a  justice  of  peace.  2  Ha:ck.  Ibid. 
Id  felonies.  Yet  where  a  felony  is  committed,  it  is  agreed,  that  a  c 

may  ex  officio  arrest  and  imprison  the  felon,  until  he  can 
▼eniently  conveyed  to  a  justice  of  peace,  or  the  commo 
and  it  will  be  git  one,  whether  the  felony  were  committee 
same  or  any  other  vill  or  county,  if  the  felon  be  wit 
where  he  is  constable.  2  Hale's  Hist.  90. 

And  if  in  the  attempt  to  make  such  arrest  the  const 
any  that  come  to  his  assistance,  be  killed,  after  com  pet 
lice  that  he  is  a  constable,  it  is  murder.     2  Utile's  Hi*\ 

So  if  the  felon  resist,  and  cannot  be  taken,  whether  it 
the  arrest  or  before,  the  killing  of  the  felon,  who  cannot  1: 
wise  taken,  is  no  felony,  2  Hale's  Hist.  91,  but  justifi; 
filicide.  1  Hawk,  c  28.  s.  1 1 . 

And  the  reason  of  all  thisi*,  because  he  his  by  virtue 
office  a  conservator  of  the  peace,  and  is  not  only    pei 
but  by  law  enjoined,  to  take  a  felon  ;   and  if  lie  omit 
herein,  he  is  indictable,  and  subject  to  a  fine  and  impria 
2  Hale's  Hist.  91. 

And  it  is  not  material  whether  he  saw  the  felony  cor 
or  hath  it  only  by  complaint  and  information  ;  for,  as  we 
case  as  the  other,  he  is  bound  to  apprehend  the  felon,  ai 
search  after  him  within  the  limits  of  his  jurisdiction,  ami 
hue  and  cry  upon  him  ;  and  certainly  what  may  be  doi 
hue  and  cry  raided  upon  a  felon,  may  be  done  by. that  c»; 
who,  upon  the  first  complaint,  rjiscth  it ;  anil  the  law  gi 
protection  in  the  execution  of  his  office,  and  will  nc 
nish  him  in  the  necessary  pursuit  of  what  it  enjoins  him.  * 
Hist.  01. 

If  a  felony  he  done,  and  A  suspects  B  upon  probable 
to  be  the  felon,  acquaints  the  constable  wilh  it,  and  dtv 
aid  to  apprehend  him,  in  this  ca-se,  Hale  sa)s,  that  t 
stable  may  apprehend  Z>,  though  (ho suspicion  arise  in  A 
but  that  these  circumstances  ought  to  company  it  ;  17, 
person  suspecting,  ought  to  be  present,  tor  the  justilki 
that  he  did  aid  A  in  taking  the  party  suspected.  2<//j/,  I 
to  inquire   into  and  examine   the   circumstances  ami  ci 

*   That  is  by  a  recognizance  cn'.eu  J  Into  before  :i  justice  tf  the  I 
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n  of  A,  wfckfa,  though  he  cannot  do  it  upon  oath,  yet 
rination  may  carry  of  er  the  suspicion  e? en  to  tho 
irhereby  it  may  become  his  suspicion,  as  well  as  the 
■f  A  ;  and  If  the  constable  should  not  be  allowed 
*  In  cases  of  this  nature,  many  felons  would  escape, 
arty  Arrested  hath  no  prejudice  thereby  ;  for  the 
he  peace,  to  whom  in  such  cases  he  is  properly  to  be 
nay  consider  the  circumstances,  and  possibly  in 
discharge  or  bail  him,  and  upon  his  trial,  if  inno- 
ill  be  discharged.  2  Halt's  Hist.  91,  W. 
ulds,  that  there  must  be  a  felony  in  fact  done  :  for 
rmerly  to  hare  been  holden,  that  no  cause  of  suspici* 
*r  would  justify  the  arresting  a  man  for  the  suspicion 
where  in  truth  no  such  crime  had  b*en  committed 
lira  or  any  other  person  whaterer.  2  Hak's  Hist.  9%. 
rJt.  c.  12.  #.  10. 

ppears  to  be  now  decided,  by  the  case  of  Samuel  t. 
f  others  above  mentioned,  That  constables  and  their 
are  justified  In  arresting  a  man  upon  a  given  charge 
even  although    the   goods   charged    to    hare  b?tft 
i  aot  found  by  them  upon   A    search-*  arrant,    and 
is  committal:  for  he  that  makes  the  charge  should 
answerable  :  the  officer  only  does   his  duty  in  car. 
;  accused   before  a  magistrate,  who  Is  authorized  to 
and  commit  .or  discharge.     1  Douglas  360. 
the  case  ot  I*d:cith  r.  Catchpole  also  above  m on t ton* 
i  was  aif  action  of  assault  and  a»lse  imprisonment : 
ng  that  the  defendant,  who  was  a  constable,    had  ar- 
»  ptaiitriir in  a  very  violent  manner,   and  without  any 
harge  of  felony,  against  him  in  particular  *;  font  nn'ler 
ig  circn instances,  inducing  a  reasonable  suspicion  th:it 
e  person  who  had  committed  the  felon  v.    The  Cottkt, 
ict  being  found  for  th«»  plaintiff,  and  a  new  trial  moved 
ed  it.     CaldccoVs  Cases  '2'.)  I . 
era  constable  hath  or  hath  not  a  warrant  from  a  JMstiiv 

vidence  wai,  "  Thai  one  Smith,  who  had  loit  tome  iinens  t->  n. 
at,  brmigbt  one  Stevens  to  the  defendant  the  constable  :  thai 
i  mm  ISudox  hud  called  a  coach,  and  put  Smith's  bale  of  goods  int-» 
tc-boute  :  that  the  plaintiff  put  his  head  into  the  coach:  that  After* 
aich  stopped  at  another  house,  and  that  the  plaintiff  me  tit  i/icri*.: 
,  suspecting  the  plaintiff  to  have  been  concerned  in  tho  theft,  (>>mi 
dance  of  his  having  been  twice  so  seen  at  the  coach,  took  lln»  <ii- 
aSaaday  to  the  plaintiff,  for  the  purpose  of  Laving  him  appri- 
ha&orfcen  Ihry  came  to  In  hi,  neither  Smith  or.  any  otiur  ptrto/i 
C  ptmintiff  vrtlb  a  felony  :  that  Smith  said,  "  I  have  Jo*t  *oi:ie  chilli 
t  lay  tboc  it  was  he  that  Mole  it :  I  know  not  linn;  of  that,  but  stul  -n 
art  the  defendant,  being  a, tad  by  the  plaii.tiu  what  outhontv  nc 
MtMaa,  predated  a  hunger,  And  said  that  u-.ss  lil.t  unthority  ;  th'it  .w 
Mreit  the  plaint  nf.  3..il  t<>»k  hiintop—  Poultry  Coin  pier  ;  from 
I  mm  tatai  iht  next  d.i\  before  lUe  >.:ri:i£  alderman,    tad  a*- 
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of  peace  to  arrest  a  felon,  if  the  felon  fly  into  another  count  j 
before  arrest,  he  is  to  be  brought  before  a  justice  of  that  Count; 
or  to  (he  goal  of  that  county,  where  he  is  arrested  ;  b^t  if  h 
were  once  arrested  and  escape,  and  upon  fresh  suit  he  is  take 
by  the  constable  in  another  county,  yet  he  may  be  brongh 
back  to  the  justice  or  goal  of  that  county  where  he  was  first  ar 
rested  :  for  in  that  case,  in  supposition  of  law,  he  is  always  k 
custody  by  force  and  authority  of  the  first  arrest,  a*  well  when 
the  arrest  was  of  his  own  authority,  as  where  done  by  a  warrant 
2  Ihdc's  Hist. 

What  has  been  herein  said  touching  the  constable  is  applicable 
to  a  tithingman,  hcadborough,  burs  holder,  and  like  officers;  fot 
their  authority  is  much  the  same. 
5  By  bailiffs  of       5th.  Js  to  such  arrests  by  bailiffs  of  toons'].  By  stat.  WUUon% 
towu*  12  Ed.  1  stat.  2,  c.  4. u  lu  great  towns,  being  walled,  the  gatq 

'  shall  be  closed  from  sun  setting  until  the  sun  rising,  and  so 
'  man  shall  lodge  in  the  suburbs,  nor  in  any  place  out  of  tat 
'  town,  from  nine  of  the  clock  until  day,  without  his  host  wi| 
'  answer  for  him :  and  the  bailiffs  of  *4otcns  crery  week,  or 

1  at  the  least  every  fifteenth  day,  shall  make  inquiry  of  all  per- 

*  sons  being  lodged  in  the  suburbs,  or  in  foreign  places  of  the 

*  towns  ;  and  if  they  do  find  any  that  hare  lodged  or  received 

*  any  strangers  or  suspicious  persons  against  the  peace,  the  bai- 
4  litis  shall  do  right  therein ;" 

And  by  force  hereof,  such  bailiffs  may  lawfully  arrest  and 
detain  any  such  stranger,  being  fonnd  under  probable  cirennw 
stances  of  suspicion*  until  he  shall  give  a  good  account  of  himself* 

2  Huzck.  c.  13*  s.  12. 

6  By  watch-  6thly.  As  to  stall  arrests  by  watchmen  j-.']   A  watchman  hath 

mta-  adonlnV  protection  of  the  law,  viz.   1st,  As  an  assistant  to  the 

constable,  when  the  constable  is  present,  or  in  the  watch  :  for  so 
every  man,  who  is  assisting  to  the  constable  in  the  execution  of 
his  office,  hath  the  same  protection  that  the  law  gives  the  con- 
stable. 2c7/y,  Purely,  as  a  watchman  set  by  order  of  law  ;  and 
the  law  takes  notice  of  his  authority  under  that  name,  and  there- 
fore killing  of  a  watchman  iu  execution  of  his  office  is  murder. 
2  Hide's  Hist.  97. 

And  such  a  watchman  may  apprehend  night-walkers,  and 
commit  them  to  custody  until  the  morning,  and  also  fplons  and 
persons  suspected  of  felony.     2  J  laic's  J  fist,  98. 


•  And  hy  21  (ire.  l2.  e.  55.  Constables  and  other*  may,  on  having  the 
warraul  indorsed  liv  aju>iii*c  iu  another  county,  M>t>  which  an  offender 
51im!I  h  art*  escaped,  ar-<-si  ii:i  oili-ndcr  in  such  other  county,  and  carry  hiaft 
Ik  lore  the  justice  who  m-torned  ihr.  warrant,  or  Mime  oilier  justice  ot  Midi 
other  county  i  if  the  rll'tnc-  is  bmhihio,  in  timl  hail ;  or  il  iml  huilahle,  shall 
carry  l.un  Kick  again  beSurc  a  justice  in  ike  comity  irom  whence  the  «ajraal 
did  tir>t  issue. 

+  For  the  maimer  of  appointing  v*Uh,  see  the  Title  Watch  and  Wallb 
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For  it  Is  enacted  by  the  same  stat  of  Westm.  13  Ed.  1.  stat. 
I  e.  4,  "  That  if  any  stranger  do  pass  by  the  watch,  he  shall 
k  arrested  until  morning;  and  if  no  suspicion  be  found,  he 
ikail  go  quit;  and  if  they  find*  cause  of  suspicion  they  shall 
for&vith  deliTcr  him  to  the  sheriff,  and  the  sheriff  may  re- 
cent lim  without  damage,  and  shall  keep  him  safely  until  he  be 
tasted  in  due  manner ;  and  if  they  will  not  obey  the  arrest, 
ftrjshll  levy  hue  and  cry  upon  them,  and  such  as  keep  the  town 
skJ follow  with  hue  and  cry  with  all  the  town  and  the  towns 
fetf,aad  so  hue  and  cry  shall  be  made  from  town  to  town,  until 
Art  they  be  taken,  and  delivered  to  the  sheriff,  as  before  is  said  : 
1st! for  the  arrestments  of  such  strangers,  none  shall  be  punished.* 

And  if  the  constable  permits  a  suspected  person,  delivered  to 
hb  custody  by  a  watchman,  to  escape  before  he  can  be  taken 
bfne  a  justice  of  peace,  he  is  guilty  of  a  misdemeanor,  and 
ss^be  indicted  for  the  sa»nc:  and  fVitmot,  Jus.  said,  he 
mght  it  was  a  misdemeanor  in  the  constable  to  discharge  an 
Header  brought  to  the  watch  house,  by  a  watchman  in  the 
fat,  though  without  any  positive  charge.  K.  v.  Bootie, 
tlmross's  Rep.  867. 

C  ^frrestsundtr  the  authority  of  a  war  rant ;  and  herein, 
r  u  jzhat  cases  a  justice  may  grant  a  zcarrant  to  arrest ; 
tkc  form  thereof ;  and  to  whom  it  is  to  be  directed. 

Regularly,  all  courts  and  persons  that  have  judicial  power  B>*  whom  war- 
tbe  common  law,  or   by  act  of  parliament,  for  the  con- rTants  c*nnot  kc 
tion  of  the   peace,  have  power   to  grant  warrants  for  ar-  h  3  *  c 
*ag  of  felons  :  but  such  as  are  simply  ministerial,  and  hare 
^jurisdiction,  as   constables,  cannot  issue  warrants   for  that 
',  but  must  do  their  office  either  alone,  or  with  others 
to  their  assistance.     St  I  late1  s  Hist.  105. 
it  a  warrant  may  be  granted  by  any  justice  of  ]>eace  for  trca-  R?  whom  a 
fiJviiv,    ur  praemunire,  or  any  other  offence  against  the  warrant  nitty 
lllazzk.  c.  13.   ir-  13.  berimed. 

I  Al?o  it  sjtsns  clear,  that  wherever   a  statute  gives  to  any 
[joatke  of  pcacj  a  jurisdiction  over  any  o  deuce,  or  a  power 
|nire  any  person  to  do  a  certain    thing  ordained  by  such 
p,  it    impliedly   gives  a  power   to  every    such    justice 
ike  out  a    warrant,   *  to  bring  before  him   any  person 
of  >u<:h  offence,  or  compellable   to  do    tlie  thing  or- 
ftj  such  statute;   for  it  cannot  hut  be  intended,  that  a 
spring  a  person  jurisdiction  over  an  offence,  doth  mean. 
ipvebhn  l'»o  power   incideut  to  all  court?,  of  compelling 
V)   cu-Tic    before  him;    and  it  would  u?  to  tittle  pur- 
\uthorizc  a  /x**'>  lo  require  another  to  do  a  thin*,  if  it 


«  ca-p?  mi* r »-'v  i-"'r''  ',r^  x-''^  P"'v»tp.  brtvvecu  pirry    ■»■  J  r.r.rty, 
■-  -•...         i  i  ^i    r  -tt  •:  »r  «'-"-"»•  «y  b*:  tv  wav  i  i  suiv^i.."  s. 

I.  ° 
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were  to  be  understood  that  Ae  person  authorised  had1 
power  to  compel  the  party  to  come  before  him.    2  Bm 
c.  19.  #.15. 

3«  Anciently  no  one  justice  of  peaee  could  legally  i| 
out  a  warrant  for  an  offence  against  a  penal  statute, 
misdemeanor,  cognizable  only  by  a  sessions  of  two 
justices,  because  one  single  justice  haying  do  jurisdj 
such  offence,  regularly  those  only  who  had  the  ' 
could  award  process  concerning  it ;    yet  the  long, 
uniTcrsal,  and  uncontrolled  practice  of  justices  of  peajpe 
to  hare  altered  the  law  in  this  particular,  and  to  haW 
them  an  authority  in  relation  to  such  arrests,  not  now 
disputed.    9  Hawk,  c.  13.  #.  10. 

4.  Hale  contends,  contrary  to  what  is  advanced  by 
in   4  Inst.   177,  and   satisfactorily  proves,   that  a  j 
peace  hath  power  to  issue  a  warrant  to  apprehend  a 
rased  of  felony,  though  not  yet  indicted,'  and  although 
ginal  suspicion  be  not  in  himself,  but  in  the  party  that 
warrant;  and  that  such  is  the  constant  practice.    2 
Hist.  108,  109,  110*. 

5.  For  the  justices  are  judges  of  the  reasonableness 
suspicion ;  and  when  they  hare  examined  the  party 
touching  the  reasons  of  his  suspicion,  if  they  find  the  aam% 
suspicion  to  be  reasonable,  it  is  now  become  the  justice*  j 
picion  as  well  as  theirs,    2  Hale's  Hist.  79.  "  * 

6.  Ha&kins  is  also  of  the  same,  opinion,  and  says, 
practice  of  justices  of  peace,  m  relation  to  this  matter 
now  become  a  law,  and  that  any  justice  of  peace  may  ji 
the  granting  of  a  warrant  for  the  arrest  of  any  person  lj| 
strong  grounds  of  suspicion  for  a  felon v  or  other  misdeuMJ 

nivance  than  any  exprcs3  warrant  of  law,  and  since  the 
execution  of  it  may  prove  so  highly  prejudicial  to  then 
tation  as  well  as  the  liberty  of  the  party,  a  justice  off! 
cannot  well  be  too  tender  in  his  proceedings  of  this  kind  J 
seems  to  be  punishable,  not  only  at  the  suit  of  the  kingt~ 
also  of  the  party  grieved,  if  he  grant  any  such  warrant  gfljjj 
lessly  and  maliciously,  without  such  a  probable  cause  as  j| 
induce  a  caudid  and  impartial  man  to  suspect  the  party  ta 
guilty.     2  Harsh,  c.  13.  s.  18.  , 

And  Hale  says,  it  is  fit  in  all  cases  of  warrants  for  and 

. — u 

*  And  in  his  first  volume,  after  noticing  Cokc*t  opinion,  he  says,  1 1 
the  law  is  not  so  ;  and  the  constant  practice  in  all  places  hath  qftl| 
against  it,  and  it  would  be  pernicious  to  the  kingdom  it  it  should  be  if 
wise:  for  malefactors  would  escupu  unexamined  and  undiscovered jfl 
man  may  have  a  probable  and  strung  presumption  of  the  guilt  of  aftS) 
whom  yet  he  cannot  positively  swear  to  be  guilty,     l  jfcfe'f  Ifac 


before  any  indictment  bath  been  found  against  hhn ;  yet, 
asmuch  as  justices  of  the  peace  claim  this  power  rather  by  I 
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f,  much  more  for  suspicion  of  felony,  to  examine  upon 
party  requiring  die  warrant,  as  well  whether  a  felony 
*,  as  also  the  causes  of  his  suspicion,  which  examina- 
dd  be  put  Into  writing;  for  the  justice  is  in  this  case 
fat  Judge  of  those  circumstances  that  may  induce  the 
of  a  warrant  to  arrest  2  Hale's  Hist.  110,  111. 
'the  charge  of  the  felony  be  positive  and  express,  then 
Wad  the  party  by  recognizance  to  prosecute,  at  the 
fans  or  issfees,  as  the  case  shall  require,  before  the  war- 
ned. *  1  Hole's  Hist.  58*.  2  Hate's  Hist.  111. 
at  be  only  a  charge  Of  suspicion,  and  the  business  re* 
rther  examination,  then  it  is  neither  necessary  nor  fit 
nf  the  party  to  prosecute ;  for  possibly,  upon  the 
En  of  the  party  accused,  and  further  examination  of  the 
emmy  be  cause  to  discharge  him.  1  Hale's  Hist,  582. 
geaeral  warrant,  upon  a  complaint  of  a  robbery,  toap- 
il  persons  suspected,  and  to  bring  them  before  a  jus. 
rid,  and  false  imprisonment  lies  against  him  that  issues 
rrant  1  Hole's  Hist.  580.  2  Hale's  Hist.  518. 
Sere  thesectetary  of  state  had  issued  a  general  war- 
iptehefid  the  author,  printer,  or  publisher  of  a  libel, 
'field  mod  the  whole  court  declared,  that  general  war* 
the  ike  person,  unless  in  cases  specially  authorized  by 
iriiaunent,  and  In  the  case  of  writs  of  assistance,  or 
to  take  up  loose,  idle,  and  disorderly  people,  are 
Itooftf  •  for  it  is  not  fit  that  the  receiving  or  judging 
(Natation  should  be  left  to  the  discretion  of  the  officer  : 
rate  Ought  to  judge,  and  should  give  certain  direc- 
»e  officer.  Money  v.  Leach.  3  Burrow* s  Rep*  1766. 

at /ores  of  the  warrant,  the  following  particulars  are 


oaght  to  be  under  the  hand  and  seal  of  the  justice  who  in   what  form 

Swt.  8  Hawk.  C.  IS.  S.  81.  such  wan-nit 

oaght  to  aet  forth  the  year  and  day  when  granted,  that i,t0  *"  made- 
ob  brought  upon  an  arrest  made  by  virtue  of  it  it 
ir  to  amre  been  prior  to  the  arrest  +  2  Hawk.  c.  19. 

tb  ufe,  but  perhaps  not  necessary,  in  the  body  of  the 
o  show  the  place "  where  it  was  made ;  yet  it  seems 
So  let  forth  the  county,  in  the  margin  at  least,  if  it  be    . 

Kh  in  the  body.    2  Hawk.  c.  IS.  s.  23. 

*  — 


l  when  the  offender  shall  be  apprehended,  or  shall  sux- 

Cfav  tfwfT  that  procured  the  warrant  be  gone.  Dalton,  c.  169. 


r  favl  -en  arrest,   unlawfully  made  by  a  constable  without  a 
g  Kg.  jade  good  by  a  warrant  taken  oat  afterwards.   3  Hawk. 

O  2 
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4thljr.  It  may  be  made  either  in  the  name  of  the  king 
the  justice  himself.  (L) 

5thly.  If  it  be  for  the  peace  or  good  behaYiour,  it  is  adi 
to  set  forth  the  special  cause  upon  which  it  is  granted  * ; 
it  be  for  treason  or  felony,  or  other  offence  of  an  enormot 
turc,  it  is  said  that  it  is  not  necenarj  to  act  it  forth  t,  i 


*  To  the  intent  the  party  to  be  bound  may  provide  his  sureties,  ■ 
them  with  htm  to  be  bound.  Valtvn,  r.  118.  p.  387,  and  chap,  109.  p,  hi 
a  Hole's  Hist.  111. 

+  But  there  the  warrant  of  the  justice  of  peace  may  be  to  bring  tb 
before  him,  to  make  answer  to  such  things  or  matters  generally  as  shaj 
jected  against  him  on  the  king's  behalf,    ballon,  r.  169,  p*  674, 

Yet  Lombard y  who  wrote  long  before  Pa  I  ton,  in  his  ciremarchia,  sayi 
warrant  made  by  a  justice  of  Hie  peace  ought  to  comprehend  the  sped 


(I.)  In  the  king's  name. 

Monmouthshire,  f  George  tub  Third,   by  the  grace  o 

to  wit.  I  of  the  united  kingdom  of  Great  Britai 

Ireland,  king,  defender  of  the  faith,  to  our  sheriff  oftkt 

ty  of to  the  high  constables  of  the  hundred  of — 

the  same  county,  t/ie  petty  constables  of  the  tozsn  of  — 
the  same  county,  and  to  all  and  singular  our  bailiffs  am 
ministers  in  the  said  county,  as  well  within  liberties  as  k 
Whereas  A  C,  of  — —  hath  come  before  Sir  J  P,  kn$i 
baronet,  one  of  our  justices  of  peace  in  and  for  the  saidc 
and  hath,  tyc.  [concluding  in  the  justice's  name  thus,j  H 
the  said  J  P,  at  — —  tlw day  of 

Dalton,  from  whom  this  precedent  is  taken,  adds  this  t 

Wliercsoever  the  warrant  is  made  in  the  king's  name 
it  ought  to  be  directed  to  all  ministers,  a*  well  within  ti 
us  without,  for  the  king  .is  made  a  party, ;  and  so  it  j 
done  in  all  other  warrants,  especially  for  felony,  or . 
peace  or  the  good  behaviour,  because  it  is  the  service 
king.  Dalton,  c.  174,  p.  593. 

Or  thus;  in  the  name  of  the  justice  himself. 

Monmouthshire,  f  J.  P,  Esq.  one  of  the  justices  of  the  p 

to  wit.  \  our  sovereign  lord  the  king,  assigned 

the  peace  in  and  for  the  said  county  of  to  thekh 

the  aaid  county,  to  the  bailiff  or  constables  of  the  hum 

■ —  within  the  said  county,  to  the  petty  constables 

tozen  of zsithin  the  said  hundred  and  county,  am 

other  the  ministers  and  officers  of  our  said  sovereign  I 
king  within  the  said  county ,  and  to  every  of  them,  gf 
Wuf.ueas,  tVc.     Given  under  my  hand  and  *eul* 
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be  rafter  discretionary  than  necessary  to  set  it  forth  in 
2  Hash.  c.  13.  s.  25. 

Itch  a  warrant  may  be  cither  general,  to  bring  the 
many  justice  of  peace  of  the  county,  or  special  to 
before  the  justice  only  who  granted  it.  *  3  Hazck. 
iff. 

rhe  warrant  of  a  justice  of  peace  ought  regularly  to 
he  name  of  the  party  to  be  attached,  and  must  not  be 
eral,  or  with  blanks  to  be  filled  up  by  the  party  after- 
QatVt  1/t/f.  114.  Dalton,  c.  169. 
tome  cases  he  may  make  his  warrant  to  bring  the 
i  the  sessions  of  the  peace,  though  it  is  better  to  bring 
s  himself  or  some  justice,  that  the  party  may  in  the 
be  bailed,  if  there  be  cause  to  appear  at  the  sessions 
b  or  goal  delirery,  as  the  cause  shall  require.  2  Hale1 9 

rant  may  be  directed  to  the  sheriff,  bailiff,  constable,  Te  ***"?  it  is 
adlfferent  person  by  name  who  is  no  officer ;  for  the  t0  **  directed. 
'authorize  any  one  to  be  his  officer  whom  he  pleases 
di ;  yet  it  is  most  advisable  to  direct  it  to  the  con- 
e  precinct  wherein  it  is  to  be  executed ;  for  no  other 
and  {much  more  no  private  person  is  compellable  to 
Ha&k.c.  13.  *.  27. 

trected  to  the  sheriff,  orbailiff,  constable  or  tithing. 
ire  bound  to  execute  it;  and  if  they  do  not,  they  may 
L,  and  lined  and  imprisoned  for  their  neglect  or  refu- 
el Hist.  581,  and  2  Hale's  Hist.  1 10.— so  agreed 
Q.  r.  Wyutt.     2  Ld.  Raymond  1192. 


i  it  pTucocdcth,  even  as  a!l  the  king's  writs  do  bear  their  proper 
Domth  with  them  ;  and  as  fur  the  form  that  is  commonly  used 
r*  things  at  shall  Lc  objected,  and  such  like,  they  were  not  fetched 
earned  precedents,  but  lately  brought  in  by  such  as  either  knew 
at  what  they  writ.  Lamb.  87. 

rho  wrote  after  Italian,  also  eay*,  that  thn  warrant  ou?ht  to  con- 
specially,  ami  should  not  be  generally,  to  answer  tuvh  matters  as 
&  fun  >t  kirn  ;  bccau.se  it  cannot  appear,  whether  it  be  within  the 
he  josf  ic  of  peace,  neither  can  it  nppvar  whether  the  party  be 
;  Mr!  thereiore  upon  sach  a  general  warrant,  returned  upon  an 
it  hi  in  the  pleasure  of  the  court  of  Kind's  Bench  to  bail  or  dik- 
tat ret,  hi*  '!:><-*  not  hold  such  a  warrant  therefore  void ;  but  Kiys, 
tor  be  wi'hin  the  jurisdiction  of  the  justice,  and  so  averred,  such 
■lis  a  good  ju*iiiic:itfon,  espcciallv  in  the  case  of  felony :  and 
rlWWaa  *!***«■'  *n'l  others,  that  anciently  it  was  generally  held 
i<  warrants  wen*  £>x>d  in  oa«*  of  tr<  naon  or  feUtny,  thonyh  in 
OTP^pjiA  grjOti  !>ehaviour  the  cause  was  necessary  to  be  shown, 
Erhtcotne  provided  with  iuretic.  *  Hole's  Hitt.  1 1 1. 
at  be  Co  bring  the  party  before  the  iimticc  himself  who  granted 
^  ■  jy^jnd  to  brinjjrhinibefoic  the *ame justice:  but  if  the 
rains  be&rc  him*elfj  or  any  of  his  majesty**  justices,  then  it  is 
ae  officer  to  brraff  him  befors  ul.at  justice  of  the  county  he 
Tmtiathe  cJoftio°  of  the  party  to  $o  before  w  hum  he  pkase^ 
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But  if  an  act  .of  parliament  direct!  that  a  justice  of  | 
shall  grant  a  warrant,  by  consequence  of  law  it  must  bet* 
constable ;  for  constables,  ever  since  justices  of  peace  hait> 
erected,  have  been  their  known  officers  ;  and  the  justices 
not  command  the  sheriff,  unless  power  is  given  them  to  to 
in  the  act.     3  Ld.  Raymond  1.192.  ,  .  * , 

And  note,  that  the  justice  cannot  grant  the  warrant  ti 
party  complaining ;  for  by  his  oath  of  office  he  swept), 
he  tciii  not  direct  any  warrant  to  the  parties  y  but  that  fo 
direct  them  to  officers ^  or  some  other  indifferent  persons. 

VI.  How  such  warrant  it  to  at  executed.     ' 

Directed  to  the      If  the  warrant  is  directed  to  the  sheriff,  he  may  make  a  l 
sheriff.  rant  to  hit  oautf,  t0  execute  it.     1  Hale's  Hist.  581.      , 

And  may  command  by  word  his  nndersheriff  to  execute  it  l 
out  any  othor  warrant.  2  Hale's  Hist.  115. 
To  a  private         But  every  other  person  to  whom  it  is  directed  must  persoi 
person  or  con-  execute  it :  yet  it  seems  that  any  one  may  lawfully  assist 
*****  lHawk.c.  13.*.  29. 

If  a  warrant  be  generally  directed  to  all  constables,  no 

can  execute  it  out  of  his  own  precinct ;  but  if  it  be  directs 

a  particular  constable  by  name  he  may  execute  it  any  i 

within  the  jurisdiction  of  the  justice.*    2  Hawk.  c.  13*  I. 

But  if  it  is  directed  to  the  constable  of  D,  he  is  not  boa 

execute  it  out  of  the  precinct  of  his  constablewick ;  yet 

doth,  it  is  good.     1  Hate's  Hist.  582. 

Offenders  es-        And  if  the  offender  escapes  into  another  county,   out  q 

cipiug  into      jurisdiction  of  the  justice  granting  the  warranty  he  may 

another  coun-  withstanding  be  apprehended  thereon,  such  warrant  bcinj 

^*  indorsed  by  a  justice  of  the  county  into  which  he  has  e 

ed. 

For  by  24  Geo.  2.  c.  55,"  In  case  any  person,  against  i 
a  warrant  is  issued  by  any  justice  of  the  peace,  shall  escaf 
into,  reside,  or  be  in  any  other  county  or  place  out  of  the , 
diction  of  the  justice  granting  such  warrant,  any  justice  i 
county  or  place  where  such  person  escapes;  upon  proof 
oath  of  the  hand-writing  of  the  justice  granting  such  wai 
may  indorse  his  name  on  such  warrant  (II*))  which  shal 

*  For  this  see  title  Constable. 

(II.)  The  form  may  be  thus: 

*»  .,   . .  f  Whereas  proof  upon  oath  hath   bcrn 

Monmouthshire.     <       .    ■        '      i  o   r  -  #•  i 

L     bvjore  >nef  J  r,  £sq.  one  oj  fin  ma 

jmfurn  of  the  peace  in  and  for  the  said  county  of  Mono 

that  the  name  F  J  to  the  within- written  warrant  subscribe* 

the  proper  hand  writing  (ff  the  said  ¥  J,  the  justice  of  ihi 
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tt  authority  to  the  person  bringing  the  same,  and  to  all 
Hoot  to  whomsuch  warrant  was  originally  directed,  to 
inch  warrant  in  such  other  county  or  place,  and  to 
nd  and  carry  such  offender  before  the  justice  who  in- 
a<A  warrant,  or  some  other  justice  of  such  other  couif. 
ee  where  such  warrant  was  indorsed,  in  case  the  offence 
le,  and  such  offender  be  ready  to  gfro  bail  for  his  ap- 
,  and    such   justice  before  whom  such  offender  is 
shall  take  bail  Qf  such  offender  for  his  appearance  at 
issizes  or  general  gaol  delivery,  or  at  the  next  general 
suiona,  as  the  justices  of  the  proper  county  might  have 
id  the  justices  so  taking  bail  shall  deliver  the  recog- 
together  with  the  examination  or  confession  of  such 
and  all  proceedings  relating  thereto,  to  the  constable 
apprehending  such  offender,  who  is  to  deliver  over 
to  the  clerk  of  assize,  or  clerk  of  the  peace  of  the 
place  where  such  offender  is  required  to  appear  by 
pizanc* ;  and  in  case  such  constable  or  other  person 
inch  recognizance  and  proceedings  are  so  delivered, 
*t  to  deliver  over  the  same  to  the  clerk  of  assize,  or 
le  peace  as  above,  he  shall  forfeit  10/.  to  be  recovered 
it  at  Westminster  ^hj  any  person  who  will  sue  for  the 
in  case  the  offence  for  which  such  offender  is  apprehend- 
ither  county  or  place  be  not  bailable,  or  such  offender 
give  bail  for  his  appearance  to  the  satisfaction  of  the 
>re  whom  he  is  brought  in  such  other  county,  then 
trie  or  person  apprehending  such  offender  shall  carry 
!cr  before  a  justice  of  the   proper  county  or  place 
i  offence  was  committed,  there  to  be  dealt  with  ac- 
law.  #.  1. 

action  of  trespass,  false  imprisonment,  information, 
ent,  or  other  action,  shall  be  brought  against  the 
to  indorses  such  warrant,  by  reason  of  his  indorsing 
nt  r.  2. 

i  person  shall  be  at  liberty  to  bring  his  action  against 
who  originally  granted  such  warrant.    #.  3. 
ear  to  whom  the  warrant  is  directed  and  delivered,  Warrant  ought 
i  all  speed  and  secrecy  to  find  out  the  party;  and  lo  be  imniedi- 
cute  the  warrant.     Dalton,  c.  169,  p.  578.  ate,J  "«cuted- 

I  warrant  be  to  arrest  the  party  to  the  end  that 
ne  bound  to  appear  at  the  next  sessions :  this  must 
intend  u  the  next  sessions  after  the  arrest,"  and 
tie  date  of  the  warranty  and  therefore  the  officer 

Homed y    I    do  therefore  hereby  authorize  C   C,    who 

me   this  warrant,  and  all  other  persons  to  whom   the 

it  directed,  to  execute  the  same  within  the  said  court- 

oath.     Given  under  my  hand  and  seal  this ■ 

-in  the  year  ■ 
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executing  it  may  jnstify  an  arrest  after  the  sessions  next  ensiling 

•  '  the  date  of  the  warrant*.  Mayhezo  v.  Parker,  &  Term  Rep.  110. 

The  wanner  of       ^n(*  *^e  arrest  must  be  made  by  laying  hold  of  the   party  ; 

arrest  fag.  for  if  the  constable  or  other  officer  barely  comes   and  require! 

him,  to  go,  or  comes  before  the  justices,  or  upon  seeing  him, 

tells  him  he  has  a  writ  for  him,  and  says  that  he  arrests  him, 

this  is  no  arrest  or  imprisonment.     Dalton9  c.   170,  p.  5S0, 

and  6  Mod.  Rep.  173. 

Cut  if  he  but  touches  the  party,  eren  with   the  end  of  nil 

finder,  it  is  an  arrest.     6  Mod.  Rep.  173. 

Yet  it  does  not  follow  that  an  arrest  can  only  be  made  by 

touching  the  person  ;  for  if  a  bailiff  comes  into  a  room,  and  tells 

the  party  he  arrests  him,  and  locks  the  door,  that  is  an  arrest, 

for  he  is  iu  custody  of  the  officer.      Cases  Temp.  Ld.   Hard* 

wickc  301. 
Directed  to  two     If  a  warrant  is  directed  to  two  or  more  jointly,    yet  any  one 
jointly.  0r  them  alone  may  execute  it.     Crompton,  147. 

Arrest  at  night.      And  an  arrest  in  the  night  is. good,   both   at  the  suit  of  the  ' 

king  and  of  the  subject ;  else  the  parry  may  escape.  '9  Cake  6& 
Arrests  in  liber-      A  .warrant  of  a  justice  of  peace  to  arrest  for:frlony,  mayor 
ties.  executed  in  a  franchise  within-  the  county  ;  for  it  is  the  king's 

suit  in  which  a,  non  omittas  is  rirtualiy  included.      2  lick's 

/AM  16. 
Charging  often-  A  person  in  execution  in  the  King's  Bench  prison  may  be 
ders,  ni rend v  in  there  charged  criminally  by  a  justice  of  the  peace's  warrant! 
custody  on  civil  5„t  n0  such  Justice  can  lake  a  prisoner  of  such  court  ont  of  the 
•nits,  criminal-  custody  of  the  court,  and  scud  him  to  the  county  goal.  K.  t. 
y'  IVcodham,  2  Strange  938. 

For  the  prisoner  in  suth  case  can  only  be  removed  under  the 

authority  ol  an  habeas  corpus,  issuing  tout  of  the  court  of  King's 

Bench  f. 
Shewing  r.f  she      If  a  warrant  i*suc  from  a  justice  of  peace  to  a  priiatp  irerson, 
warrant    w.iCii  to  arrest  for  felony  or  any  other  matter,  lie  is  not  bound  :o  shew 
i4t'ce»»urv.         yt\z  warrant  uuii^ait  be  demanded,  ami  then  he  must  shunr  it  J.  2 

Male's  Ilia.  116. 

But  if  it  be  tliiec't'd    to  a  known  officer,  as  to  the  sherifF, 

who    is  a  known  oiticir    in  the  county,   or    to   a  constablr, 

*  But  sii«'ji  warrant  «*ii»ht  to  h.i\«*  !•♦-<■  n  rnKwd  if  it  had  run  the  nam 
Vfit  u  .../(»/»■  im  -/•'  n'^jii  ■;.«  ;.v;u  tuii  t:n*utHj%  b>r  \\  iihoul  a  rem- w  a!  iu  such 
ca>e  lirot:1.!  im  n.nc  pi:  titkij  i'x.vuI.i.;,  it.   /■'#/. 

t  Ami  1 : i  l«i •■  «M"Pff  »hn  A',  v.  A  •■■i.'/f/,  in  l'a^l^r  \  irrinn,  46  I  Jim.  C*.  Mr, 
.'u.':<  c  Ac*  l!!nnr%  aw.iViU-d  uu  h::bias  roijiu*  to  1 1  iin>\ •■  li(<-  |>-*1\  m  the  do- 
feii'.J.u.t,  out  of  tiit-  i u>it»dy  cf  thr  wnitkiifif  the  VUx\  to  In-  <  %a mined  in 
Suiiu-iMtiihire,  u\.v\\  a  rluir^f  of  tuijirry  com  mi:!  id  by  him  in  flint  county, 
i;|>-iii  thr  proilutiion  of  i  warrant,  KmiwI  by  I  he  mayor  of  Uaih  fc»f  Itif 
:ip;>n  hunsion.  mid  v,i*.::--i.t  aiiy  bill  of  indict  n  .ait  bavin,;  l*.«.ii  imviuaslj 
found  against  hi ui. 

J  And  even  iifncir»j  it'  they  be  not  sworn,  and  c>'nii!u;>i:lv  ki.ovm,  auJ 
all  tlusc,  if  tl.ev  act  out  of  ilicir  own  uict.ucla,  uiu&i  -bow  their  %\;uuut>>il 
denumkd.     '„'  Miu'/;.    Bn».  Lti.  167. 
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bo  is  a  known  officer  in  the  rill,  he  is  not  bound  to  show 
*  warrant,  though  demanded ;  it  is  enough  for  him  to  say,  / 
Test  you  for  felony,  or  the  like,  i/i  the  king's  name.  *  2  Hale's 
fur.  116. 

But  it  is  reasonable,  and  also  safe  for  the   officer  to   ac- 
quaint  him    for   what  he  attachcth  or  arrestcth   him  ;   for   it 
iatrreat  security,  to  the  officer  that  arrests  him  ;  and  just  fortho 
Y*rt\  arrested  to  know  the  cause  for  what  it  is.  %IIalt?s  Hist.  116. 
And  Hawkins    says,  these   officers,  and  all  other   persons 
vblsoever  making  an  arrest,    ought  to    acquaint  the  party 
*tfa  the  substance  of  their  warrants.     2  Haiok.  r.  ]  3.  s.  2S. 

Also  Ld.  Kenyon,Cu.Z .  in  a  late  case  on  a  civil  action.  s-aid  hi 
could  not  forbear  observing,  that  if  it  be  established  as  law  that 
in  sot  necessary  to  shots  the  iz arrant  to  the  party  arretted  if 
it  be  demanded,  it  is  a  most  dangerous  doctrine  :  because  it  may 
i&ct  the  party  criminally  in  case  of  any  resistance  ;  and  if  ho- 
Kcafc  ensue  the  legality  of  the  warrant  enters  materially  into 
feaeritsof  the  question,  and  he  did  not  think  that  a  person 
[  »  is  take  it  for  granted  that  another  who  says  he  has  a  warrant 
fun*  him,  without  producing  it,  speaks  the  truth:  and  ho 
*4ded  that  it  is  very  important  that  in  all  cases  where  an  arrest  is 
■■de  by  rirtnc  of  a  warrant  the  warrant  (if  demanded)  should 
k produced.   Hale  t.  Roche.  8  Ter.  Rep.  188. 

The  execution  of  a  warrant  must  also   be  pursuant  to  the  As  a  justifies- 
fcection   of  it.     Therefore,  where  a  warrant  was  directed  to  li™  f",[ lh^ 
ft?  officer  to  take  up  a  disorderly   woman,  and  he   took  up  a  ^nt  ,nust  be 
Woaaa  who  was  not  so,  the  arrest  was  held  to  be  illegal,  and  strictly  pmsu- 
fr  officer  liable  to  an  -truon  for  the  injury. — So  also,   where  a  cd. 
rtinant  wa*  directed  by  a  secretary  of  state  to  the  king's  mes- 
•Btftrs  i  to   take  up   the  author,  printer,  or  publisher  of  a 
•M,'  and   the  messengers  took  up   a   person  who  was  neither 
•"thur,  printer,  nor  publisher,  it  was  determined   to  be  unjus- 
-ttibU*,  and  the  messengers  liable  to  an  action    of  trespass  and 
[we  h.iprir  anient ;  for  in  neither  of   the  cases  had  the  officers 
in  obedience  to   their  warrant  si     Ll  Uaxk.  ftvo.  ed.  138, 
3  /><//row*'y  Rep.  1766. 
And  even  where  a  warrant  is  granted  against  /  iV,  the  son  of 
*»,  and  the  officer  arresteth  1  A",  the  sou  of  T  Ar,  although 
■  fir*  he  be  the  same  person  that  olfende.1,  and  against  whom 
rofopJaint  was  made,    vet   this   arrest   is   tortious,  and  the 
wr  is  subject  to  an  action   of  fain-  imprisonment  +.     Dalton 
K'9,  p.  578. 
Anarrc*t  without  a  warrant  cannot  be  made  £0.;d  by  a  war.  SuflVriuir  tl»« 

party  tu  ofJ  at 

And  Dillon  *ay«,  that  on   this  nolicc 'the  p:irij'  at   hi*  peril  nu^hr to 

ki"n,  Th'iL^li  iic    Luuwilh  him  not  lo  In'  ;im  oiViot  ;  and  it  \w  havf   i.o 

•nri'jni,  tiiC  narty  grieved  imy  have  hi*  «cImh  ni  l.-.Sc  uu[>ris'>nmiriit. 

r.  f.  •*;>.  p.  .578. 

/Hjvc-Trr,  ii  a  cue  of  I liii  nature,  it  is  prcsuiu'.J  (:j;tt  no  h:r\  .vjuld 

■fcjfaTanuai  dama^** 
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Urgl'  ?aTTe  rant  tekcn  out  afterwards :  also,  if  a  constable*  after  he  hath 
feTmit'ww.  arrc8ted  lhe  Party  by  fofC«  °f  »">*  ^ch  warrant,  suffer  him  to 
auu  go  at  large,  upon  his  promise  to  come  again  at  such  a  time,  and  - 

And  sureties,  he  cannot  afterwards  arrest  him  by  force  of  the' 
tame  warrant     2  Hazck.  c.  13.  /.  9. 

However,  if  the  party  return,    and  pnt  himself  again  under  ' 
the  custody  of  the  constable,  it  seems  that  it  may  reasonably  be^i 
contended,    that  the  constable  may  detain   hint,  and    Mag 
him  before  the  justice,  in  pursuance  of  such  warrant:  though  r 
the. law  iu  this  respect  docs  not  appear   to  be  clearly  setttaL 
2  Ilauk.  c.  13.  *.  10.  ,     .         ■  .    . 

But  if  the   i;arty  arrested  escape  of  bis  own  wrong,  wiflr*1  - 
out  the  consent    of  the  officer,     upon  fresh  suit   the   officer  J 
may  take  him  again,  so  often  as  he  etcapeth,  although  he  be  * 
out  of  ricw,  or  shall  fly  into  another  town  or  county.  DaUon^ 
c.  1G0,  p.  678.     2  Hale's  Hist.  115.   .  ili 

A  war  ant  ma-     '*  "  c^eari  tnat  a  constable  cannot  justify  any  Arrest  by  force  M 
n>t7*t!j\id!iw  of  a  warrant  from  a  justice  of  peace,  which  ozprcasfy  aprjeart  * 
justification/     on  the  face  of  it  to  bo  for  an  offence  whereof  a  jtutker  of  peace'  " 
hath  no  jurisdiction,    or  to  bring,  the  party  before  him  at V^ 
place  out  of  the  county  for  which  he  is  a  justice.    2  Hawk, 
c.  13.  s.9. 

And  a  warrant  to  apprehend  all  persons  guilty  of  a  trior 
therein  specified  is  no  legal  warrant:  for  the  point  upon  which '" 
its  authority  rests  ip  a  fact  to  be  decided  on  a  subsequent  trial ; 
namely,  whether  the  person  apprehended  thereupon  be  really 
guilty  or  not;  it  i/t  therefore  in  fact  no  tear  rant  at  ul(y  for  it 
will  not  justify  the  ollicer  who  acts  under  it.  4  Black,  Com* 
2U1. 

ttut  if  a  justice   of  peace  shall  make   any   warrant  for  a 
matter  wherein  he  hath  jurisdiction  *,  although  it  be  beyond 

*  And  llnukins  bays,  It  it  the  better  opinion,  that  any  constable  or  even 
private  person,  to  whom  r.  warrant  hi  mil  be  directed  from  a  justice  of  peace 
id  arrest  a.  particular  person  lor  Ic-louy.  or  any  other  misdemeanor  wtiAin  aft 
Jurisdiction,  may  lawfully  execute  it,  whether  the  person  mentioned  in  it,  bo 
in  iruth  pmliy  or  innocent ;  lor  howeter  the  justice  himself  may  be  punish* 
able  lor  grunting  such  a  warrant  without  sufficient  grounds,  it  is  reasonable 
that  he  alone  be  answer-hie  for  it,  and  not  the  officer,  who  is  not  to  exa- 
mine or  dispute  the  reasonableness  of  Ins  proceeding.  2  Haurk.  c.13,  j.  11. 

And  judge  Blackstonc,  in  his  Commentaries,  lays  it  down,  thai  a  warrant 
properly  punned  (even  though  the  magistrate  who  issues  it  should  exceed  his 
jurisdiction)  will,  by  24  Geo.  ft.  c.  44,  (which  act  see  post.)  at  all  events  in* 
deiunity  the  officer  who  executes  it  ministerially,  4  Black.  Com,  291. 

And  where  o  justice  of  peace  maliciously  and  of  his  own  head  issues  a 
warrant  against  another,  without  any  information  being  laid  before  him,  npon 
a  supposed  charge  of  felony,  the  remedy  against  the  justice  is  trespatt  for 
the  false  imprisonment,  and  not  cat*,  for  the  distinction,  is  this,  ▼»*• 
where  the  immediate  act  of  imprisonment  proceeds  from  the  defendant,  the 
remedy  i»  by  action  of  trespass  ut\\y  ;  but  where  the  act  of  impriwnaicut  by 
one  person  is  iucouscqueiice  of  information  from  another,  there  a:i  action 
i>pnu  ibi-  case  is  the   proper  remedy,     Morgan  v,  Hughes,  2  Term  lUp.  225. 


oi  gmng  a  lurtncr  rcmcuy  against  mc  oincer  who  oueys 
nt  2  Hawk.  c.  13,  s.  11. 

would  be  a  great  discouragement  to  officers  to  subject 
vctkras  for  endeavouring  to  serve  the  public,  by  pay* 
ence  to  the  precepts  of  those  whose  officers  they  are, 
e.  13, 5.  11. 

2  both  may  and  ought  to  execute  a  general  warrant  to 
articular  person  before  a  justice  of  peace,  to  answer 
'er.t  as  shall  be  objected  against  him  on  the  part  of  the 
ause  the  officer  ought  to  presume,  that  the  justice  hath 
tion  of  the  matter  which  he  takes  cognizance  of,  unless 
ary  appear  :  and  it  may  often  endanger  the  escaj>e   of 

to  make  known  the  crime  he  is  accused  of.   2   Ilazck. 
10. 

«ems  to  be  very  questionable,  whether  a  constable  can  T!»e  ciecut-on 
e  execution  of  a  general  warrant  to  search  for  felons,  ot  warch  war- 
goods,  because  such  warrant  seems  to  bo  illegal  on  the  raul*° 
■  of  it ;  for  it  would  be  extremely  hard  to  leave  it  to  the 
lof  a  common  officer  to  arrest  what  persons,  and  search 
ises  he  thinks  fit ;  aud  if  a  justice  cannot  legally  grant 
varrantfor  the  arrest  of  a  single  person,    leaving  it  to 
'  to  fill  it  up,  surely  he  cannot  graut  such  a  general  war. 
ch  might  hare  the  effect  of  an  hundred  blank  warrants. 

c.  13.  s.  10. 

srtainly  an  offence  of  a  very  high  nature  to  oppose  one  Residing  the 
fully  endeavours  to  arrest  another  for  treason  or  felony ;  *rrc»t. 
j  have  said,  that  the  person  who  so  opposes  an  arrest 
>n  whereof  he  knows  the  party  to  have   been  guilty,  is 
uilty  of  treason ;  and  that  he  who  so  opposes  an  ar- 
elony  is  an   accessary  to  the  felony.     2  lluzck.  c.  17. 
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or  fmpri<on,  ii-in^  the  proper  means,  happencth  to  be  killed, 
it  will  be  murder  in  all  who  take  a  part  in  such  resistance ;  for 
it  h  homicide  committed  in  despite  of  the  justice  of  tile  kingdom. 
Foster's  Crozcn  Laze,  270. 

The  rule  laid  down  suppose th  that  resistance  is  made  ;  and  npon 
iltjt  Mippo>ition,  it  will,  according  lo   the  opinion  of  Mr.  J. 
Foster, -hold  in  all  case's,  whether  civil  or  criminal;  for  in   the 
case  of  resistance  in  cither  case,  the  person  having  authority  to 
arrest  or  imprison  may  repel  force  with  force,  and  if  death  en- 
sueth  in  the  struggle,  he  will  be  justified  :  this  is  founded  in  rea- 
son and  public  utility  ;  for  few  men  wonld  quietly  submit  to  an 
arrest,  if,  in  every  case  of  resistance,  the  party  empowered  to 
arrest,  was  obliged  to  desist  and  leave  the  business  undone.  Fos* 
tor's  Croxcn  Laic,  270. 
Ifomi^dr  for         Hut  in  the  case  of  hare  flight ',  in  order  to  avoid  an.  arrest  in  a 
iiiferiur  of!'  *"  c'v^  proceeding,  or  for  a  breach  of  the  peace,  or  any  other  m'ude- 
true™  not  jus-  "icanor  short  of  felony,  homicide  seems  not  to  be  justifiable :  or 
tfukic.  if  the  party  in  such  case  being  apprehensive  of  an  arrest,   flies, 

and  will  not  yield  to  the  arrest,  or  being  taken,  makes  his  es- 
cape, and  the  officer  pursueth,  and  in  the  pursuit  killeth  him,— 
this,  according  td  llale:  Kill  be  murder*  2  Hale's  Hist* 
J  17. 

Or,  according  to  Mr.  Justice  Faster,  murder,  or  munslaugh. 
ter,  as  circumstances  may  vary  the  case.  For  if  the  officer  iu 
the  heat  of  the  pursuit,  and  merely  in  order  to  overtake  the  de- 
fendant, should  trip  up  his  heels,  or  give  him  a  stroke  with  an 
ordinary  cudgel,  or  other  weapon  not  likely  to  kill,  and  death 
should  unhappily  ensue,  this  will  amount  to  no  more  than  man- 
slaughter, if  in  some  cases  even  to  that  otfence.  The  blood  was 
heated  in  th»»  pursuit  ;  his  prey  a  lazcful  prey*  just  within  his 
reach,  and  no  signal  mischief  was  intended.  But  had  he  made 
use  or' a  deadly  weapon,  it  would  have  amounted  to  murder,  the 
mischievous  viudirti\e  spirit,  the  malice,  which  always  must  be 
collected  from  circumstances,  detenuincth  the  nature  of  the  oU 
fe n ce.  Fos tcr' s  ( ■  i  *•  •  :„■  n  Ij(i:c,*17\. 
niTirrw'^i  in  Hut  where  a  felon)  is  committed,  and  the  felon  flieth  from 

f.-.l.js  u!n  -c  .i   justice,  or  a  daustMW.'.r  wound  is  given,  it  is  the   duty   of  every 
;.  !rr:v  \%  ,n  :  ct  I1!ari  f0  UJ:0  ],js  \)C^t  (mh!»ti\  ours  for  preventing  an  escape  ;  and  if 
cu.-.uitivii.        {|i  ^  pny-.^jit  the  party  flying  is  killed,  icheuhe  cannot  bcofher- 
i* .•"»<■  nvrrtttken.  this   will  h."  deemed  justifiable   homicide:  it   is 
v.  fiat  the  mw  requin-ik  and  will  punish   the   zcilful  neglect  of. 
Farter's  Croxcn  Ltr.c,  \J7l. 

And  if  is  the  duty  of  every  man  in  these,  cases  quietly  to 
>idd  himself  up  to  ihe  justice  of  hh»  country  :  and  for  this  rea- 
vi:i  it  iv  that  flight  alone  upon  a  charge  of  felony  iuduceth  a 
toifeihirr  of  goods,  though  tin-  party  upon  his  trial  may  be  ac- 
iniiiii'd  «»f  iiu»  Ue\  :  for  lie  haili  done  what  in  him  lay  to  slop 
tin:  course  of  publi:- justice.     Foster's  Crixcn  Laze,  V7 2. 

And  n  iu  l!i«:  •  iiK-*  iiv-i  mentioned  the  ielou,  or  person  ^iwuj 
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a  dangerous  wound,  turneth  upon  (he  pursuers,  and  in  the  scuffle 
My  one  of  them  is  killed,  this  will  be  murder  in  the  person  so 
resisting,  and  all  his  adherents  present,  and  kuowingly  abetting. 
totter* $  Crown  Laze,  272. 

And  the  same  it  is,  if  in  truth  he  were  no  felon  ;  but  jet  a 
warrant  is  against  him  as  suspect  of  felony,  and  he  having  notice 
thereof,  flies  and  resists,  for  the  officer  ought  to  pursue  his 
warrant,  or  otherwise  he  is  punishable  ;  and  the  party  by  his 
i^htand  resistance  is  accessary  to  his  own  death.  2. Hales 
Hist.  118. 

As  if  A  being  a  peace  officer  hath  a  warrant  from  a  proper 

magistrate  for  apprehending   of  U  by  name,   upon  a  charge  of 

felony,  or  if  B  standeth  indicted  for  felony,  or  if  the  hue  and  cry 

be  levied  against  B,  by  name  ;  in  these  cases,  if  B,  though  in  no* 

ceat,flieth,  or  turneth  and  resisteth,  and  in  the  struggle  or  pursuit 

ia  killed  by  A,  or  any  person  joining  in  the  hue  and  cry,  the  per- 

Kmso  killing  will  be  indemnified  :  and* on  the  other  hand,  if  Af 

or  soy  person  joining  in  the  hue  and  cry  is  killed  by  U,  or  any 

of  bis  accomplices  joining  in  that  outrage,  such  occision  will  be 

tnarder ;   for  the  peace-officer  and  those  joining  hlni  were,  in 

tbia  instance,  in  the  discharge  of  a  duty  the  law  rcquireih  from 

tbea,  and  subject  to  punishment  in  case  of  a  wilful  neglect  of 

it   Foster9 s  Crozcn  Lars,  318. 

But  then  there  must  be  these  cautions  ;  1.  He  must  be  a  law. 
hi  officer,  or  there  must  be  a  hue  and  cry,  or  there  must  be  a 
hwfol  warrant*.  2.  The  party,  ought  to  have  notice  of  the  rea- 
son of  the  pursuit +,  namely,  becau.se  a  warrant  is  against  him. 
3.  It  must  be  a  case  of  neces>i»y,  and  that  not  such  a  necessity 
to  in  the  former  case,  where  an  assault  is  made  upon  thv  ollieer ; 
but  this  is  the  necessity,  namely,  that  he  cannot  otherwise  be 
W«.  2  I fate's  Hist.  110. 

Tbe  protection  the  law  aflbrdeth  in  these  rases  N  not  confined  "***  **T~ 
lothe  ordinary  ministers  of  justice  or  their  a«*<isfants;  it  rcacii- 
rtb,  under  some  limitations,  to  private  persons  inierposin^  for 
preientiu^  mischief  in  an  iillray,  or  usin*  their  endeavours  for 
apprehending  felons,  or  those  who  have  given  a  dangerous 
*ound,  and  for  bringing  them  to  justice;  for  tkey  are  likewise 
jo  tbe  discharge  of  a  duty  the  law  rcquircth  of  them;  the  law 
Btbeir  warrant,  and  they  may,  not  improperly,  be  coiuidcrcJ 
w  pcrxMis  eu^a^ed  in  the  public  service,  and  for    the  advaiid'- 


*  And  ihK  wtirraiic  sJ'hoM'h  it  may  have    tf:«n  oh:.:i::  •!    i.v    urw-:iriv>*- 
>'.:  pr-.ctjn*,  Ai  h\    lulv.'  r  -pn  -.cJltallinlH,    nerjnrv.   i#r  i!  .-    ii':^    is  .1    Ir-  ji 

varra:il  fi<,- thf  ;iiri*>tui^   ol   a  jjitwh  ;    !•;■  in  c »«  ii.;r -jj:    U.c  iu?l,i.v  ».' 

pfice  Irtlii  nri^diciMjii.  lUr  l»  l;hIU  v  «if  his  w.«rr;uit  v%,i.  -,.  ■.  -r  il-..;.*-iid  .»n  lh*: 
t'l-rhfxi  ihr  iM^riuiMiioii    wlieieoik   it   i-s   ^r.:u;»iivi.  CusuS*  ca*t.     I   .-'f/". 

t  It  teeiiiirlmt  no  precise  fur  111  --Uor^  is  r^  Ju:.mI  in  1  «■::•:  of  il  . 
m*  l«i»»u«cifist  !hatihepar:v  it  .-tit  i:tt;-.-,  :j  .t  -.*.  fc-.:i  -t  .-.r.i-'.u  ... 
«u«(iiuptr  ««locr:iv.  Same  Cfl.e. 
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ment  of  justice,  though  not  specially  appointed  to  U;  apd 
upon  that  accouut  they  are  under  the. same  protection  as 
the  ordinary  ministers  of  jnstiee  are.  Foster's  Crown  haw. 
309. 

But  in  the  case  of  private  persons  using  their  endeafovrs  to 
bring  felons  to  justice,  this  ought  to  be  observed.  That  a  felony 
hath  been  actually  committed: — For  if  no  felony  hath  begn  com- 
mitted, no  suspicion,  how  well  soever  grounded,  will  bring  the 
person  so  interposing  within  the  protection  of  the  law,  as  before 
stated.  Foster's  Crown  Lazo9  318. 

Yet  supposing  a  felony  to  have  been  actually  committed,  bat 
not  by  the  person  arrested  or  pursued  upon  suspicion,  this  sus- 
picion, though  probably  well  founded,*  ilj  not  bring  the  person 
endeavouring  to  arrest  or  imprison  within  the  protection  of  the 
law,  so  far  as  to  excuse  him  from  the  guilt  of  Manslaughter,  if 
he  killeth  ;  or,  on  the  other  hand  to  make  the  killing  oC  hist 
amount  to  murder,  for  it  would  be  felonious  homicide*  -  but  not 
murder,  in  either  case :  the  one  not  having  used  due  diligence 
to  be  apprised  of  the  truth  of  the  fact ;  the  other  not  having 
submitted  and  rendered  himself  to  justice,  since,  if  Us 
case  would  bear  it,  he  might  have  resorted  to  his  ordinary 
remedy  for  the  false  imprisonment.  Foster's  Crown  Law$ 
318. 

VI L  Where  doors  may  be  broke  open,  to  make  an 

arre&t* 

The  law  doth  never  allow  of  such  extremities  bat  in 
cases  of  necessity,  and  therefore  no  one  can  justify  the 
breaking  open  another's  doors  to  make  an  arrest,  unless  he 
first  signify  to  those  in  the  house  the  cause  of  his  coming, 
and  request  them  to  give  him  admittance.     2  Hazsk.  c.  14. 

*.  1. 

And  no  precise  form  of  words  is  required  to  be  used  in 
giving  notice:  it  is  sufficient  if  the  party  is  made  acquaint- 
ed that  th«  officer  docs  not  come  as  a  mere  trespasser,  but 
claims  to  act  under  a  proper  authority.  Foster's  Gr.  Lax. 
137. 

But  where  a  person  authorized  to  arrest  another,  who  is  shel- 
tered i:i  a  house,  is  dental  quietly  to  enter  into  it  in  order  to 
take  him,  after  having  demanded  admittance,  and  given  due  no- 
tice oi  his  warrant,  it  is  genera- ly  agreed  (hat  fie  may  justify 
breaking  open  the  doors.  %  Havk.  c.  1 1.  a.  2.  Foster's  C.  Lav. 
13f). 

And  according  to  Mr.  scrj.  Hazzkins,  in  the  following 
instances  :  also, 

1  Upon  a  capiat  grounded  on  an  indictment  for  any  crime 
whatsoever  ;  or  upon  a  capias  from  the  King's  Bench,  or  Chan- 
eery,  to  compel  a  man  to  find  sureties  for  the  peace,  or  good  be- 
laujur;  or  even  upon  a  warrant  from  a  justice  -of  the  peace 
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f         ; 
« 

>t  such  purpose,  or  in  any  case  where  the  king  is   a  party. 
:  Hash,  a  14.  «.-3.  Button,  c.  169. 

2.  Upon  m  capias  utlagatum^  or  capias  pro  Jine,  in  any  action 
ihafeoever.  g  Hawk.  c.  14.  s.  4. 

3.  Upon  the- warrant  of  a  justice  of  peace,  for  the  levying  of 

i  forfeiture  in  execution  of  a  judgment,  or  conviction  for  it, 

yoMiuJH  on  any  statute  which  gires  the  whole  or   but  part  of 

tick  forfeiture,  to  the  king,  and  authorizes  the  justice  of  peace 

b give  such  judgment  or  conviction  for  it*.     2  Haick.  c.   14. 

J.  5» 

4.  Where  a  forcible  entry  or  detainer  is  either  found  by  in- 
quKition  before  justices  of  peace,  or  appears  upon  their  view.  2 
Hack,  e.  14.  *.  6. 

5.  Where  one  known  to  hare  committed  a  treason  or  felo- 
ny, of  to  have  given  another  a  dangerous  wound,  is  pursued 
cither  with  or  without  a  warrant,  by  a  constable  or  private  per- 
son ;  but  where  one  lies  under  a  probable  suspicion  only,  and 
snot  indicted,  Mr.  serj.  Hmskim  says  it  seems  to  be  the  bet- 
ter opinion  to  this  day,  that  no  one  can  justify  the  break- 
ing open  doors  in  order  to  apprjhend  him.'  Zllazck.  c.  14. 
1.7. 

But  Hale  says,  that  upon  a  warrant  for  probable  cause  of 
inspicion  of  felony,  the  person  to  whom  such  warrant  is  direct, 
ed  nay  break  open  doors  to  take  the  person  suspected,  if  up. 
on  demand  he  will  not  surrender  himself,  as  well  as  if  there  had 
been  an  express  and  positive  charge  against  him  ;  and  so,  he 
says,  hath  the  common  practice  obtained,  notwithstanding  the 
contrary  opinion  of  lord  Coke,  for  in  such  c;i^e  the  pmccs*  is  lor 
the  king,  and  therefore  a  mm  omittas  is  implied.  1  Hole's  Ilitt. 
680,  683.  2  J/trfc'j  I  lift.  117. 

And  as  he  may  break  open  such  per^onN  own  houce,  so  much 
more  may  be  break  open  the  house  of  another  to  take  him  ;  for 
k#  the  blurifl  may  do  upon  a  civil  process  :  but  then  he  must  at 
he  peril  see  that  the  felon  be  there  ;  fur  if  the  felon  be  not  there 
he  is  a  trespasser  to  the  stranger  whose  house  it  is.  2  IluU't 
Hut.  1 17. 

But  it  seems  he  that  arresl*  as  a  private  man.  barely  upon  sus- 
picion of  felony,  cannot  justify  the  breaking  oprn  of  doors  to 
arrest  the  party  suspected,  but  he  doth  it  at  his  peri',  viz.  if  in 
truth  he  be  a  felon,  then  it  is  justifiable  ;  but  if  he  be  innocent, 
bat  upon  a  reasonable  cause  suspected,  it  is  not  justi  liable:  but 
he  may  enter  by  the  doors   open,  ?.nd  make  the' arrest  in  the 


•  But  in  this  case  the  officer  must  show  the  warrant,  if  n-qniml,  for  by  -21 

«•».  8.  t.  2d,  •  in  all  case:  when-  anyji:s?ir.e  ot  the  peace  i*  rpquiuM  or  cm- 

po«eied,  by  any  statute  to  i-su>»a  r.anant  of  di^irrsa,  f««r  thHevyinsr  any 

Penalty  inflicted,  ctsudi  of  rnoti'Vthcr»*b«*  directed  t»i  ho  i..»wlf    the  ofiV  "1 

^•eutnig  iuch  w.«rr..nr,  if  required,  siu«ll  show  the  s:tmc  to  iii»?  pc»^"  vhos^ 

V^isai chattels  are  0iitraiutd;,»u4  shall  sutler  a  copy  thereof  to  be  t  .i-.Cii.' 
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hounc  (and  to  prerent  a  murder  and  manslaughter,  a  priva 
person  may  break  open  a  door).  2  Hale's  Hist.  82. 

But  the  constable  may  in  such  case  break  open  tbe  doo: 
though  he  have  no  warrant,  for  it  r>  a  proceeding  for  the  kit 
by  persons  fry  lazo  authorized,  and  therefore  there  is  virtual 
a  non  omiitas  in  the  actings  of  their  authority ;  and  the  reasc 
of  the  difference  between  private  persons  arresting  upon  susptcioi 
and  constables,  is,  because  that  in  the  former  case  it  is  but 
thing  permitted  to  private  persons  to  arrest  for  suspicion,  an 
they  arc  not  punishable  if  they  omit  it,  and  therefore  they  cat 
not  break  open  doors ;  but  in  case  of  a  constable,  he  is  punishs 
ble  if  he  omit  it  upon  complaint  2  Hale's  Hist.  92. 

Yet  to  avoid  question  in  these  cases,  it  is  best  to  obtain  ih 
warrant  of  a  justice,  if  the  time  and  necessity  will  permit 
Hole's  Hist.  589. 

6.  Where  an  affray  is  made  in  an  house  in  the  view  or  hcai 
ing  of  the  constable ;  or  where  those  who  have  made  an  affra 
in  his  presence  fly  to  a  house,  and  are  immediately  pursued  b 
him,  and  he  is  not  suffered  to  enter,  in  order  to  suppress  th 
affray  in  the  6rst  case,  or  to  apprehend  the  affrayers  in  cithc 
case,  he  may  break  open  doors.    2  Haztk.  c.  14.  5.  8. 

Nay,  yet  further,  if  there  be  disorderly  drinking,  or  noise  i 
a  house  at  an  unseasonable  time  of  night,  especially  in  inn: 
taverns,  or  alehouses,  the  constable  or  his  watch  demand  in 
entrance  and  being  refused,  may  break  open  the  doors  to  sc 
and  suppress  the  disorder.     2  Hale's  Hist.  95. 

7.  Wherever  a  person  is  lawfully  arrested  for  any  cau«e.  an 
afteru  ards  escapes  .tnd  shelters  himself  in  an  house.  2  llai:^ 
e.  14.  s.  9. 

8.  If  an  officer  enter  into  any  houfc  to  serve  any  war  ran 
and  the.  doors  of  the  house  be  locked  upon  him,  being  in  mjo 
house,  he  or  his  friends  may  justify  breaking  them  open,  i 
order  to  regain  his  liberty:  for  eten  in  the  execution  of  ci* 
process,  the  law  allows  of  the  breaking  open  doors  iu  the  \iV 
circun.*tanccs.     2  Iluz^k.  r.  11.  s.  11. 

Where  doori  But  where  justices  of  peace  are,  by  virtue  of  a  statute,  authc 

c'linifit  be  rized  to  require  persons  to  come    before,  them,   to  take  certai 

broken.  oaths  prescribed  by  such  statute,  the  officer  cannot  lawfully  brea 

open  the  doors  of  the  porous  who  shall  be  named  in  any  wa 
rant  made  in  pursuance  o)  such  statute,  in  order  to  be  brougl 
before  the  justices  to  take,  such  orfth,  because  such  wnrrnnr 
not  grounded  on  a  precedent  nffi  nee  ;  neither  doth  it  appeal 
that  the  party  cither  is  or  will  ho  guilt)  of  any.  2  Hank.  «.  1- 
*.  11. 

Neither  can  the  officer  break  onmi  a  door  upon  a  general  wai 
rant,  -without  expre^in^  asiy  felony,  or  treason,  or  &uretv  of  tb 
peace.   1  i/ti/eV  iiht   oS4. 

Nor  can  an  otlicor  justifv  breaking  opni  an  outward  door  o 
window;  iu  order  to  execute  process  in  a  cLii  »uit  :  if  he  duti 
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spaner;  Vat  if  he  fiftieth  the  outward  door  ©pcj, 
cth  that  way,  or  if  the  door  be  opened  to  him  from 
id  he  cnteretb,  he  may  break  open  inward  doors,  if  he 
hat  accessary  to  execute  his  process.    Foster's  Cr.  L. 

ifa  privilege  is  strictly  confined  to  outer  doors,  for  the 
ic  apartment  of  a  lodger,  may,  if  the  officer  gains  peace. 
tnce  at  the  outer  door  of  the  house  be  broken  opcu 
:e  the  process.  .  Lee  j.GanseU}  Cooper's  Rep.  1. 
nan's  house  rs  his  castle,  for  safety  and  repose  to  him. 
unily ;  not  this  rule  is  €011  fined  to  the  breach  of  thcr 
order  to  arrest  the  occupier,  or  any  of  his  family,  who 
r  domicile,  their  ordinary  residence  there ;  for  if  a  stran. 
ft  ordinary  residence  is  elsewhere,  npon  a  pursuit,  tak- 
ge  in  the  house  of  another,  this  is  not  his  castle  ;  he 
laim  the  benefit  of  sanctuary  in  it.    Foster's  Cr.  L. 

He  is  likewise  confined  to  the  case  of  arrests,  in  th* 
u$ce.  For  if  a  man  being  legally  arrested  escapeth  from 
r,  and  taketh  shelter,  though  in  his  oton  house,  the  of. 
'  upon  fresh  suit  break  open  doors,  in  order  Jo  retake 
tag  first  given  due  notice  of  his  business,  and  demanded 
i,aod  been  refused.  Foster's  Cr.  £.310. 

.  What  is  to  be  done  with  the  prisoner,  after 

arrest* 

rase  of  a  sudden  affray  through  passion  or  excess  of  drink,  p.y  an  officer. 
table  or  his  watch  may  put  the  persons  in  the  stocks, 
tison,  if  there  be  one  in  the  village,  till  the  heat  of  their 
r  intemperance  be  over,  (though  he  deliver  them  after. 
u  till  he  can  bring  them  before  a  justice  of  peace.  2 
is*.  99. 

fence  be  committed,  for  which  the  constable  may  ar. 
nay  convey  the  offenders  to  the  sheriff  or  his  gaoler  of 
ty  ;amf  if  it  be  within  a  franchise,  he  may  deliver  them 
10I  of  the  franchise,  and  they  are  bound  to  receive  them . 
Hist.  95. 

b  safest  and  best  way  in  all  cases  is  to  bring  the™  to 
sof  peace,  by  whom  they  may  be  hailed  or  committed, 
■e  shall  require  :  for  till  they  are  bailed  or  discharged, 
heriff  or  gaoler  hath  received  them,  they  are  still  uimY.r 
ip  tf  the  constable  that  took  them.     2  Hales  Hist* 

•■tt  the  constable  can  con venienrly  convey  the  thirties 

tea  justice  of  peace,  or  the  common  j*aol,  as  when*  the 

■iaoruear  night,  or  if  there  be  danger  of  a  present  rescue, 

F  detain  the  party  in  the  stocky  or  if  there  be  no  stock*  'm 
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that  Till,  he  may  bring  them  to  the  stocks  of  the  next  a* 
Till.  2  Hale's  Hist.  95. 

And  if  the  person  be  of  quality,  or  sick,  the  constab 
keep  him  in  a  place  of  security  for  a  day  and  a  night  at 
and  in  some  cases  of  necessity  for  a  longer  time,  till  he  a 
safety  and  conveniency  convey  him  to  a  justice  of  peace, 
common  gaol.     2  Hale's  Hist.  96. 

And  when  the  arrest  is  by  virtue  of  a  warrant,  the  of 
minister  is  forthwith  to  bring  the  party  to  the  gaol,  oi 
justice,  according  to  the  import  of  the  warrant ;  which, 
to  bring  the  party  before  the  justice  who  granted  the  w 
the  officer  is  bound  to  bring  him  before  the  same  justice ;  1 
be.  to  bring  him  before  any  justice  of  the  county  then  it  i 
election  of  the  officer  to  bring  him  before  what  justice  he 
fit,  and  not  in  the  election  of  the  prisoner.  2  Hale's  Hi 
— 119. 

But  the  constable  is  not  obliged  to  return  the  warrar 
to  the  justices  ;  for  ho  may  keep  that  for  his  own  justifi 
in  case  he  shall  be  questioned  for  what  he  has  done  ;  at 
only  to  give  him  an  account  what  he  has  done  upon  it 
Raymond  1196. 

And  by  24  Geo.  2.  c.  44,  no  action  shall  be  brought 
any  constable,  headbprough,  or  other  officer,  or  again 
person  acting  by  his  order,  and  in  his  aid,  for  any  thin 
in  obedience  to  any  warrant  under  the  hand  or  seal 
justice  of  the  peace,  until  demand  hath  been  made  or  left 
usual  place  of  his  abode,  by  the  party  intending  to  brii 
action,  or  by  his  attorney,  in  writing,  signed  by  the  pa 
manding  the  same,  of  the  perusal  and  copy  of  such  wa 
and  the  same  hath  been  refused  or  neglected  for  six  da] 
such  demand  :  and  if  after  such  demand,  and  compliance 
with,  any  action  be  brought  against  such  officer,  without  i 
the  justice  who  signed  or  sealed  the  said  warrant,  defend; 
producing  and  proving  such  warrant  at  the  trial,  the  jui 
give  their  verdict  for  the  defendant,  notwithstanding  any 
of  jurisdiction  in  such  justice  ;  and  if  such  action  be  b 
jointly  against  such  justice  and  such  officer,  then  on  p 
such  warrant  the  jury  shall  find  for  such  officer,  notwitl 
ing  such  defect  of  jurisdiction  ;  and  if  the  verdict  b< 
against  the  justice  the  plaintiff  shall  recover  his  costs 
him,  to  be  taxed  in  such  manner  as  to  include,  such  costs  i 
plaintiff  is  liable  to  pay  to  such  defendant  for  whom  such 
is  found  as  aforesaid,     s.  6. 

When  a  private  person  hath  arrested  a  felon,  or  one  sui 
of  felony,  he  may  detain  him  in  custody  till  he  can  reas 
dismiss  himself  of  him  :  but  with  as  much  speed  as  conve 
he  can,  he  may  do  either  of  these  things.     1  Hale's  Hht 

1st.    He  may  carry  him  to  the  common  gaol ;   but  that 
rarely  done.     1  Hale's  Hist.  689. 
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*»dly.  He  may  deliver  him  to  the  constable  of  the  Till,  who 
ay  either  carry  him  to  the  common  gaol,  or  to  a  justice  of 
cue,  to  be  examined  and  further  proceeded  against,  as  the 
ik  shall  require.  1  Hale's  Hist.  589. 
3dly.  He  may-carry  him  immediately  to  any  justice  of  peace 
i  it/  county  where  he  is  taken,  who  upon  examination  may 
farjar£e,bail,  or  commit  him,  as  the  case  shall  require.  1  Hale's 
Bat,  589. 

Aad  the  bringing  an  offender  before  a  justice  is  most  usual 
isiufe;  because  a  gaoler  will  expect  a  mittimus  for  his  war* 
mi  of  detaining.     1  Hals' s  Hist.  390. 

« 

Arson.     See  Felony. 

Artificers.      See  Titles  Manufactures,    and 
Manufacturers. 


ASSAULTS  AND  BATTERIES. 

r 

Iff  considering   this  subject,  the  order  pursued   by  Mr.  serj. 
I    Hsckins  will  be  adopted,  who  in  his  Treatise  of  the  Pleas  of 
it  Crown,  has  shown, 

I.  What  is  deemed  an  assault. 

II.  Wliat  is  deemed  a  battery. 

III.  In  what  cases  they  may  be  justified. 

IV.  In  what  manner  they  are  to  be  punished. 

L     What  is  deemed  an  assault. 

An  iftcault  is  an  attempt  or  offer  with   force  and  violence 

i  Jo  a  corporal  hurt  to  another,  as  by  striking  at   him  with 

without*  weapon,  or  presenting  a  gun  at  him  at  such  a  dis- 

toe  to  which  the  gun   will  carry;  or  pointing  a   pitch-fork 

thin  standing  within  the  reach  of  it ;  or  by  holding  up   one's 

1st kim ;  or  by  drawing  a  sword  and  waving  it  in  a  menac- 

^uoncr.  1  Bacon's  Abridg.  154. 

by  »n j  other  such  like  act  done  in  an  angry  threatening 

■r.    1  Haul.  c.  6'2.  s  U 

W  ft  urn  hence  it  clearly  follows,  that   one  charged  with 

i*wlt  and   battery  may  be  found   guilty    of  the  former, 

J  yet  acquitted  of  the  latter:  but  every  battery  includes  aa 

P2 
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assault,  therefore  on  an  indictment  of  assault  and  battery,  I 
which  the  assault  is  ill  laid,  if  the  defendant  be  found  gnilty  i 
the  battery  it  is  sufficient.     1  Hatch,  c.  62.  $.  1.     ' 

But  in  an  action  unless  40*.  damages  are  given,  or  the  jodg 
certifies  upon  the  record  that  an  assault  and  battery  was  proved 
N  the  plaintiff  will  not  have  more  costs  th*n  damages.    M  &  t 

Car.  2.  c.  0.  9. 136. 

And  no  words  whatsoever  *  can  amount  to  an  assault  h 
they  never  so  provoking,  though  perhaps  tbey  may  in  son 
cases  serve  to  explain  a  doubtful  action  ;  as  if  a  man  wer 
to  lay  his  hand  upon  his  sword,  and  say,  u  if  it  were  m 
assize  time,  he  would  not  take  such  language  ;"  these  word 
would  prevent  the  action  from  being  construed  to  be  ai 
assault,  because  they  show  he  had  no  intent  to  do  him  any  cor- 
poral hurt  at  that  time.     1  Hawk.  c.  62*    s.  1.    I  Mod-  Rtp 

II.    What  is  deemed  a  battery. 

A  battery,  which  always  includes  an  assault,  is  the  acloa 
doing  an  injury  to  the  person  of  a  man,  be  it  ever  so  small,  ii 
an  angry  or  revengeful,  or  rude  or  insolent  manner;  as  by  spit 
ting  in  his  face,  or  violently  jostling  him  out  of  the  way. 
Ilazsk.  c.  62.  s.  2. 

Bnt  to  lay  one's  hands  gently  on  another  whom  an  office 
has  a  warrant  to  arrest,  and  to  tell  the  officer,  that  this  i 
the  man  he  wants,  is  not  4  battery.  2  Hutsk.  c.  0S 
s.  2. 

But  if  two  by  consent  play  at  cudgels,  and  one  hurt  th 
other,  it  is  no  battery  t  ;  so  if  one  soldier  hurt  another  in  es 
ercise,  but  if  he  plead  it,  he  must  sift  forth  the  circumstance 
so  as  to  make  it  appear  to  the  court  that  it  was  incvitabl 
and  that   he  committed  no  negligence  to  give  occasion  to  tl 


*  Yet,  if  very  provoking  language  is  given,  without  reasonable  cat* 
and  the  party  olFended  is  therefore  induced  to  strike  the  other,  if  aiucli* 
js  brought  for  such  assunlf,  mid  the  genera!  issue  is  pleaded,  it  is  not  ret 
probable  that  a  jury  will  give  damages  sufficient  lo  entitle  the  pluitilni  ' 
coats :  and  few  judges  will  certify  for  that  piirpc.se,  the  courts  gciieraH 
discountenancing  these  kind  or' uc lions,  when  brought  under  such  cirofl 
stances. 

i  Yet  in  Boulter  and  Clark,  at  Abingdon,  in  an  action  of  assault  andM 
rery,  Mr.  serj.  Havcard  would  have  piovcd  thai  the  plaintiff  and  defend* 
fought  by  consent,  ;ind  insisted  that  this  was  cudencc  on  the  general^ 
in  bar  of  the,  action,  for  where  there  is  a  cony  nt  there  is  no  injury ;  ^ 
rarkrr,  chief  baron,  denied  it,  and  said,  the  fighting  being  unlawml,  d| 
consult  of  llic  plaiutitr  to  tight  (if  proved)  would  be  no  bar  to  his  acOH 
and  lh.it  lie  \vi?  entitled  to  :t  verdict,  for  the  injury  done  him:  lor  this  fc 
cited  several  i*ascs,and  in  particular  Matthew  and  Olicrton  in  Co/nbtrbatH 
livp.  ii!b,  where  it  was  said,  tl  at  if  a  man  licence  another  to  beat  hrn.fit 
licence  is  void,  hrc:iu*e  it  is  a<:<tin*t  the  peace  :  and  thereupon  the  p!ai|t| 
fiud  u  vcrfitict,  and  w>0s.  uuma^es,     Bulur's  A7>i  rriu:)  Uvu,  cd.  JO, 
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;  for  it  is  not  enough  to  say  that  he  did  it  casually,  and 
:>fartuncf  against  his  own  will,  for  no  man  shall  be  ex- 
la,  trespass,  unless  it  may  be  jus  tided  entirely  without  de- 
;  and  therefore  it  has  been  h olden,  that  an  action  Jay 
e  the  plaintiff,  standing  by  to  sec  the  defendant  uncock 
un,  was  accidentally  wouudjd.  Duller'*  Nisi  Priusy 
ctL  15. 

ad  much  more,  if  a  man  wantonly  do  an  act  by  which  an* 
r  man  is  hurt ;  as  by  pushing  a  drunken  man  ;  for  this  he 
be  answerable  in  an  action  of  assault  and  battery  ;  but  if 
ittnd  doing  a  right  art,  as  to  assist  such  drunken  man,  or  pre* 
him  from  going  along  the  street  without  help,  and  in  so 
j an  hurt  do  ensue,  he  will  not  be  answerable.  Bailer's 
f  Priu*,  hvo.  ed.  16. 

Jsowhen  by  a  sudden  fright  a  horse  runs  away  with  his  rider, 
ruib  again* t  a  man,  it  is  no  battery  ;  and  may  be  given  in 
trace  on  the  general  issue :  but  if  it  were  occasioned  by 
one  whipping  the  horse,  the  latter  would  certainly  be  liable 
la  action  upon  the  case.     4  Mod.  ftvp.  405. 

Ill*  In  zcliat  cases  thej/  may  he  justified. 

unification  is  an  insisting  upon  something  that  made  it  law* 
for  him  to  do  the  fact  laid  to  his  charge;  it  is  therefore  to  bo 
1  what  is  sufficient  matter  of  justification.  Butler's  Nisi 
w,  Kc0.  ed.  1 7. 

"he  most  general  matter  of  justification  is,  that  the  plaintiff 
<  the  first  assault ;  and  if  the  defendant  prove  that  the 
atiiT  first  Jilted  up  his  stall',  and  offered  to  strike  him,  it  is 
fficient  assault  to  justify  his  striking  the  plain ti If,  and  he 
I  not  stay  till  the  plaintiff  has  actually  struck  him.  Midler's 
\Prius,  Svo.ed.  17,  18. 

ovever,  every  assault  will  not  justify  every  battery  ; 
it  is  matter  of  evidence,  whether  the  assault  were  pro- 
fitable to  the  battery  ;  and  therefore,  though  the  plaintiff 
ot  a  maihera  in  his  declaration,  yet  the  plea  of  son  a?~ 
demesne  is  the  same ;  and  he  need  not  plead  that 
plaintiff  maihemed  and  wounded  him  the  defendant, 
hat  must  appear  in  evidence,  that  is,  it  must  appear 
the  assault  was  in  some  degree  proportionable  to  th* 
m  ;  and  therefore,  in  Cockcrofl  *.  Smith ,  Holt,  Ch. 
feted  the  jr.ry  to  give  a  verdict  for  the  defendant  *,  the 
molt  being  by  tilting  the  form,  on   which  the  defendant 


Jtbe  CltMcd,  upon  vrh'Ch  the  court,  according  to  11  Mi>;l.  Rrft.  43, 
vd  the  raaihem  warranted  w^,  that  v!:e  j> bin1. ill  in  the  scuffle  lftn  ha 
carta  thrdcfendant'4  ?>'<*• 
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bat,  whereby  he  fell  ;  the  main  wa«,  that  the  defendant  bit 

oft   the  plaintiffs    finger.    S a  Ik  eld  643.      1    Ld.    Raymond 

177. 

There  are  many  matters  which  may  be  pleaded  in  justification; 

-  as  if  an  officer,  haring  a  warrant  against  one  who  will  not  suffer 

himself  to  be  arrested,  beat  or  wound  him  in  the  attempt  to  take 

him  ;  so  if  a  parent  in  a  reasonable  manner  chastise  his  child,ora 

master  his  servant,  or  a  schoolmaster  his  scholar,  or  a  gaoler 

his  prisoner,  *  or  even  a  husband  his  wile ;  or  if  one  confine  a 

friend  who  is  mad,  and  bind  and  beat  him   in  such  a  manner  as 

is  proper  in  his  circumstances ;  or  if  a  man  force  a  sword  from 

one  who  offers  to  kill  another ;  or  if  a  man  gently  lay  his  hands 

on  another,  and  thereby  stay  him  from  inciting  a  dog  against 

? third  person;   or  if  I  beat  one  without  wounding  him,  oa 

throwing  at  him  a  dangerous  weapon,  who  wrongfully  en- 

dearours  with  violence  +  to  dispossess  mc  of  my  land  or  goods 

or  of  the  goods  of  another  delivered  to  me  to  be  kept  for  abb 

and  will    not  desist,  upon  my  laying    my  hands  gently  oa 

him,  and  disturbing  him  ;   or  if  a  man  beat,   wound)  or 

one  who  makes  an  assault  upon  his  person,  or  that  of  his 

parent,  child,  or  master;  or  if  a  man  fight  with,  or  beats 

who  attempts  to  kill  any  stranger  :  in  all  these  cases  it 

the  party  may  justify  the  assault  and  battery.     1  Hazck.  c  K 

s.  23. 

How  to  be  jus-      Also  if  a  person  comes  into  my  house,  and  will  not  g 

tificd.  out,  I  may  justify   laying  bold  of  him,  and  turning  him  o«si 

But  this  must  be  under  stood,  after  request  be  made  to  depart* 

as  observed  in  note  +  infra 

And  on  an  indictment  the  party  may  plead  not  guilty,  art 
give  the  special  matter  in  evidence ;  but  in  an  action  of  trespass 
he  must  plead  it  specially.  J  6  Mod.  172. 

Also,  a  defendant  may  plead  that  the  plaintiff  was  going  t6 
wound  her  husband,  and  that  she  made  an  assault  to  defend  JiiBp 


*  This  must  mean  where  the  prisoner  attempts  to  esraj*,  or  is  extrend) 
unruly  and  violent,  and  ret'usrs  to  retire  to  bid  or  the  like  in  due  tin*,  W 
mates  an  uproar,  tumult,  or  the  like,  to  the  gic.it  disturbance  of  those  triUm 
1  Ilni-on's  Abridgm.  15.5. 

f  There  must  he  force ;  for  if  one  enters  into  .around,  in  that  casfth 
owner  must  request  him  to  d'-pnrt  before  In-  ran  lay  hands  on  him  to M 
him  out ;  for  every  lay  inp  on  of  hands  is  an  assault  and  battery,  which  fl», 
not  be  justified  upon  the  account  of  break  in ;.:  i  be  close  in  laui  *\  i".  hout  <i  l» 
quest  to  dipart:  but  if  there  is  actual  force,  as  bieakir<?open  a  door* 
pate,  it  is  lawful  to  oppose  force  to  force  ;  aud  if  one  break*  do* n  the  fl* 
or  comes  into  my  close  with  force,  I  need  npt  request  him  to  1**  gone,  hi 
may  lay  haudc  on  him  immediately,  for  it  is  but  ltturnintr  \ioier:rcft* 
violence  :    so  if  one  comes  forcibly,  and  tales  away  n.y  gtiods,  I  miy  0| 


1 


pose  him  without  more  ado,  for  there  is  110  time  to  male  a  icquc  t.    trtt*  ' 
Uoddurd,  S'llkeld.  641. 

}  And  if  he  doer  not,  the  plaintiff  will  l*  entitled  to  a  veidirt,  if  he  piW 
the  assault  aud  battery. 
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tod  to  prevent  the  plaintiff  from  beating  him.     1  Ld.  Raymond. 
6*. 

In  the  same- manner  a  servant  may  justify  an  assault  in 
defence  of  his  master  ;  but  the  master  cannot  justify  an 
assault  in  defence  of  his  servant,  because  the  master  may 
lite  an  action  for  the  loss  of  his  service  ;  but  the  servant 
ob  have  no  action  for  an  assault  on  his  master.  1  Ld.  Ray* 
Mtt*62. 

So  an   officer  cannot  justify  more  than  the  assault  by  virtue 
•fan  arrest,   without  showing   that  the   plaintiff  resisted,   or 
•favoured  to  rescue  himself.     Williams  v.  Jones,  2  Strange       ■ 
HHQ.  B 

Bat  it  seems  that  a  defendant  may  justify  even  a  maihem, 
if  done  by  him,  as  an  officer  in  the  army,  for  disobeying  orders ; 
iftd  he  may  give  in  evidence  the  sentence  of  the  council  at  war, 
ipa  a  petition  against  him  by  the  plaintiff:  and  if  by  the  sen- 
tace  the  petition  is  dismissed,  it  will  be  conclusive  evidence 
■  favour  of  the  defendant.  Duller"*  Nisi  Prius,  $vo.  ed. 
19. 

So  a  former  recovery  in  assault  and  battery  is  a  good  plea, 
Mtwitit standing  subsequent  damages ;  for  the  consequence  of 
the  battery  is  not  the  ground  of  the  action,  but  the  measure  of 
Ac  damages.     Salkcld  11. 

likewise  if  a  battery  be  committed  by  several,  and  a  recovery 
to  bad  against  one,  such  recovery  may  bo  pleaded  in  bar,  to 
la  action  for  the  same  battery,  brought  against  another.  YeU 
*rton  68. 

If.  In  what  manner  they  are  to  be  punished. 

Er?ry  person  guilty  of  an  assault  or   battery  is  subject  both  jj   acjjon 
loan  action   at   the  suit  of  the  party,  wherein  he  shall  render 
damages. 

And  also  to  an  indictment  *  at  the  suit  of  the  king,  wherein  By  Uulutnicut. 
fct  *hall    be  titled   according  to  the,  heinousness  of  the  offence. 
I  llaizk.  e.  G2.  it.  4. 

And  by  2*z  and  '23  Car.  2.  c.  9,  in  actions  of  assault  and  bat- 
ten, wherein  the  judge  at  the  trial  shall  not  find  and  certify, 
nnuVr  his  hand,  on  the  buck  of  the  record,  that  an  assault  and 
battery  was  sufficiently  proved,  if  the  jury  iiud  damages  under 


Bet  if  a  rwfv  proceed  both  by  actum  and  indictment  fur  thi*  same  assault, 
It"  r»ur*  iHfll  Juii.'MJt  liuerlerc  iw  c«»jii.'*1  Imu  to  mtkc   his  elrciivn.   1  lid. 

»»4  I'm*.  .'«3. 

o 

1> 
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40s.  the  plaintiff  shall  not  recover  more  costs  than  daaaj 

a.  136. 
On  which  it  has  been  held,  that  if  an  assault  be  only  pro? 

the  plaintiff  shall  have  no  more  costs  than  damages.  I  VwL 

256*.  2  Lcvinz,  102. 

But  if  a  man  brings   trespass  for  beating  his  servant,  i 

quod  scrvitium  amisit,  it  is  not  an  action  of  assault  and  1 

tery   within  the  statute,  but  is   an   action  founded   upon 

special  damage,  in  which  there  shall  be  full  costs.     Sail* 

206. 
On  an  action         And  if  there  be  a  maim,  or  if  the  wound  be  apparent,  thoi 
for  iK.mmftig,     not  &  maim,  the  court  may  upon  motion  iucrease  tbedama 

ilcrew'di^a    giVeXl  ^  tiie  **Xyi  Up°n  the  ?'CW  °f  tl>C  P1*"1*1^   eiU,er  **U 
„e5>  M  ~  verdict  or  writ  of  inquiry,   though  the  wound  was  not  tech 

cully  described  in  the  declaration  as  a  maihem  ;  or  c? eu  thou 

in  fact  it  was  not  one,  provided  the  declaration  particularb 

it.  1  Ld.  Raymond,  YI 6\ 

But  in  order  for  it,  it  seems  necessary  that  the  judge  of  n 

prius  should  indorse  upon  the  pos/ea,  what  maim  or  wound  i 

proved  ;  unless  the  cause  were  tried  before  a  judge  of  the  sai 

•  court  where  the  motion  is  made,  to>  increase  the  damages.   Lah 

223.  1  Ld.  Raymond,  177, 

And  on  a  motion  to  increase  damages  upon  the  view  of  t 
wound,  the  court  said  it  was  necessary  that  it  should  be  proti 
to  be  the  same  wound  for  which  the  damages  were  given,  at 
ordered  notice  to  be  given  to  the  defendant,  who  appeared,  ai 
witnesses  on  the  one  part  and  on  the  other  were  examined,  si 
*  several  of  the  jurymen,  who  all  said  that  no  evidence  was  givi 
to  them  that  any  blow  was  given  upon  the  c)c,  or  that  he  hi 
lost  his  eye  by  the  battery  ;  and  for  this  reason  the  court  wou 
not  increase  the  damages  ;  for  new  evidence  ought  not  to  I 
given,  for  this  is  a  censure  on  the  first  vcrdict^and  a  correction  • 
it.     Butler's  Nisi  Priu*,  &vo.  cd  21. 

But  in  Burton  and  Baynes,    M.  7  Geo.  2.  C.  B.  upon  vie 
of  the  parly,  and  examination  of  the  surgeon,  ore  tenus,  in  opt 
court,  and  hearing  counsel  on  both  sides  (after  a  rule  to   sho 
cause)*  the  damages  were   increased  from   11/.  14a.  to  bOl. 
Barnes,  106. 

But  whore  the  declaration  does  not  mention  a  maihem,  n< 
de«ofibe  the  manner  of  the  battery,  the  court  cannot  increase  tt 
damages  upon  view.  IIardn:>\<U>£. 

So  if  the  maihem  was  not  the  act  of  the  defendant  direct!) 
but  by  an  horse,  after  the  pialntilf  \tas  thrown  down  by  th 
defendant;  ot  by  a  pin,  which  the  defendant  let  ofF,  an 
which  maimed  ttie  plaintiif  against  his  \\  ill.  1  SuUrfin,  4X 
JOS. 

Assaul's  and  batteries  mav  also  nveivo  an  aggravation,  an 
induce  exemplary  punishment,  either  in  n-spect  of  the  pcrsoi 
-upon    whom,  or  the  piuees  wheiv  they  are  committed  J  as  i 


:  statute     1  tia&K.c.  ik.  t.  j, 

;r,  it  u  certain,  that  uv  the  rommnii   law,   which  J?. the '*l 

to  this  day,  striking  iu  Westminster  lull,  where  the  &(.',l""'l! 
wly  present}  ai  represented   by  his  judges,  and  by 
linistration,    distributing    justice  to    his    people,    is 
al  than  any  striking  in   another  place  in  hisariual 

for  the  latter  is  not  punished  with  loss  of  hand, 
ne  blood  hs  drawn,  nor  even  then  with  the  loss 
or  goods ;   but  if  a  person  draw  his  sword  on  any 

the  presence  of  the  court  of  King's  Bench,  chtui- 
mon  pleas,  or  exchequer,  or  before  the  justices  of 
oyer  and  terminer,  whether  he  strike  or  not;  or 
itor,  or  any  other  person,  with  or  without  a.  weapon, 
*e  his  hand  and  his  goods,  and  the  prolils  of  his  lauds 
',and  su  Her  perpetual  hnprisoumcut,  if  the  indictment 
Hence  as  done  before  our  lord  the  king.  1  llauk. 

■  can  one  who  is  guilty  of  such  ofienco  excuse  (ha 

showing  that  the  party  so  struck  by  him   gave  [lie 

It.     1  Uaxk.c.  21.  it.  4. 

6  Ed.  0.  c.  4,  If  any  person  sh;ill  by  words  only,  r„  t\i<ae\ 

:hide}  or  brawl,  in  any  church  or  churchward  i,  the  «iul  chun 

ou  proof  by  two  witnesses,  may  suspuud  every  person,  J'11"1' 

n,  ah  ingressu  ecelesia;  aad  if  a  clerk,  froui  the  mini. 

f  his  office,  so  long   as  he  think  meet,  according  to 

t.  1. 

my  person  shall  smite  or  lay  violent  hands  upon  any 

her  in   any  church  or  church.)  ard,  then  ipto  facta 

on  BO  offending  shall   be  deemed  e*  communicate,  and 

«I  from  the  fellowship  aad   communion  uf  Christ'* 
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And  if  any  person  shall  maliciously  strike  any  pereoi 
any  weapon  in  any  church  or  church-yard,  to  the  inte 
strike  another  with  the  same  weapon,  then  every  pen 
offending,  and  thereof  convicted  by  verdict  of  twelve  men, 
his  own  confession,  or  by  two  witnesses  before  the  justi 
assize,  justices  of  oyer  and  terminer,  or  justices  of  pe 
their  sessions,  shall  be  adjudged  by  the  same  justices  t< 
one  of  his  ears  cut  off,  and  if  he  have  no  ears,  he  si 
burned  in  the  cheek  with  the  letter  F,  and  shall  stand  exco 
nicated.  s.  3. 

But  no  suit  shall  be  commenced  in  any  ecclesiastical 
under  this  act  after  eight  months  from  the  time  whe 
offence  shall  have  been  committed.    27  Geo.  3.  c.  44.  s. 

Thi$  act  contains  three  degrees  of  offences,  for  which 
are  three  different  punishments  :  1st,    respecting  quarn 
chiding,  or  brawling  by  words  only : — 2dly,  smiting  or  ] 
violent  hands :    and,  3dly,  striking  with  a  weapon,  or  dr 
one  with  intent  to  strike. 

As  to  the  punishment  for  the  first  offence,  it  is  given  ti 
ecclesiastical  court,  and  is  that  punishment  which  can  or 
executed  by  the  ordinary. 

The  second  offence,  smiting  in  the  church  or  church-ya 
indeed  an  offence  at  common  law,  for  which  the  party  ma] 
be  indicted ;  but  as  he  may  by  this  act  be  ipso  facto  excomi 
cated  for  the  same  by  the  ordinary  (the  only  person  tha 
execute  such  punishment),  the  ecclesiastical  court  may  pr 
originally,  without  any  previous  conviction  at  law  (thou 
there  is  one  it  may  be  used  as  a  proof  of  the  fact),  and  no 
hibition  will  be  granted  to  restrain  such  proceedings. 

But  for  the  third  offence,  namely,  striking  with  a  w« 
the  act  inflicts  a  double  punishment :  one,  temporal;  the  o 
spiritual:  the  temporal  punishment  is  the  loss  of  an  car 
marking  in  the  check,  after  conviction :  the  spiritual  is. ' 
besides  every  such  person  to  be  and  stand  ipso  facto  excoi 
nicated." 

1  Here  then,  the  spiritual  punishment  is  consequent  upon, 
follows  the  temporal ;  therefore  on  this  last  clause  there 
be  a  previous  conviction  at  law,  and  transmission  of  the  sen 
to  the  ordinary.   1  Burrozcs1 s  Reports,  243. 

And  he  who  strikes  another  in  a  church  or  church-yard 
noway  excuse  himself  by  showing  that  the  other  assaulted 
Croke  Jac.  367.  Croke  Car.  407.  Noy  171. 

But  churchwardens,  or  perhaps,  private  persons,  who 
boys  for  playing  in  the  church,  or  pull  off  the  hats  of  those 
obstinately  refuse  to  take  them  off  themselves,  or  gentlj 
their  hands  on  those  who  disturb  the  performance  of 
part  of  divine  service,  and  turn  them  out  of  the  cl 
are  not  within  the  meaning  of  the  statute.  1  Hark. ' 
s.  29. 
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AI«o  by  1  Mar.  Sess.  2.  c.  3, c  If  any  person,  by  open  word,  Ass-mlti  o» 
ffact,  act,  or  deed,  maliciously  or  contemptuously  molest,  let,  pr«*ch«i. 
1  disturb,  ?ex,  or  trouble,  or  by  any  other  unlawful  means  dis- 
1  quiet  or  misuse  any  preacher,  who  shall  be  licensed  to  preach 
4  by  the  queen's  highness,  or  by  any  archbishop  or  bishop  of  this 
c  realm,  or  other  lawful  o:dinary,  or  byanyofthcunirersities  of 
1  Oxford  and  Cambridge,  or  otherwise  lawfully  authorized  by 
4  reason  of  his  benefice,  in  any  of  his  open  sermon,  or  if  any 
'person  molest,  let,  disturb,  vex,  disquiet,  or  otherwise  trouble 
4  any  parson,  vicar,    parish  priest,    or  curate,  or  any  lawful 
4  priest,  preparing,  saying,  doing,  singing,  ministering,  or  cele- 
'brating  the  mass,  or  other  divine  service,  sacraments  or  sacra- 
4  menu  Is,  used  in  the  last  year  of  Hen.  VIII,  or  that  at  ami 
Uime  hereafter  shall  be  allowed  by  the  quern's  majesty  ;    or  if 
4  any  person  pull  down,  deface,   spoil  or  break   any  altar,  or 
(uy  crucifix,  or  cross,  in  any  church,  chapel  or  church-yard ; 
'—such  oileiider,  his  aiders,  procurers   or  abettors,  may  b»> 
'apprehended  by  any  constable  or  churchwarden  of  the  place 
4vaere  such  olience  shall  be  committed,  or  by  any  other  othcer 
4  or  person  present  at  the  time  of  offence;    and    bring  so  ap- 
prehended shall  be  brought  before  some  justice  of  peace ,   by 
4dbam   they  shall  be  committed  forthwith)   and  xcithin   *ix 
ldfjff  the  matter  shall  be  examined  by  the  same,  together  xzitk 
titme  other  justices  ;    and  on  proof  by  t:co  izilncsics,  or  cuti. 
■4/««o»,  the  offender  shall  be  committed  for  three  months,  and 
4  also   till  the  next  quarter  sessions,  where  if  they  repent,  they 
4  skill  be  discharged  upon  giving  sureties  for    their  good  helm- 
4*iu»irf9r  a  year,  and  if  they  do  not  repent,  they  shall  be  co:u- 
1  mitled  till  they  do.' 

The  db  turban  re  of  a  minister  in  saying  the  present  common 
prayer  is  within  this  statute;  for  the  express  mention  of  Mien 
toine  service,  as  shmdd  ujtiincard*  be  ai't/ivrized  t-y  quern 
•w^, doth  implicitly  include  such  also  as  should  he  authorized  bv 
wr  Successors :  for  «since  the  king  never  uie>,a  prerogaiiw*  givesi 
pntrally  to  one,  goes  of  course  to  other?.  1  Uu:;k.  c.  CJ. 
'.31. 

And  by  1  Will,  k  Mar.  Bint,  I.e.  IS,  l  If  any  person  malici- 
ously or  contemptuously  conic  into  any  caihedra!.    r.r  parMi 
church, chapel,  or  other  coiuj-egatiou  peruihted  l>\  thi>.ier.  .intf 
disquiet  or  disturb  the^ame,  or  misuse  any  preacher  or  teaelier. 
*ucb  perron*,  on  proof  before  anyj-i«ticc  u  peace,  by  two  ;./.'- 
'flfjfff,  shall  tind  two  suri'tie",  fo  be  bound  by  ivco^niyaure  iu 
*50/.  and  on  default  of  <mch  sureties  shall  be  cuiumiftcd  U*  |::U 
cson,  there  to  remain  till  the  ncv?  •jjiit  ral  or  quarter  m-woio, 
4 and  upon  conviction  of  the  said  o:I»  -"i<v,    ai  (iie  'aid  «<esbiou*. 
* *fcali   gufler   the  penalty  of  *„'«:/.   to   the   ucc    of  the  kiui'.' 
1.18. 

The  beating  of  a  clerk    in   or.lers,  or  cl.?r;ymen,  /.v   ut*o  a  \<  ..iiring 
ijKvie*  of  battery  y  highly  atro^i^a*  and  /«i  '.v//,    on  annum  <#l  pr.<  m-. 
l£«  rcpect  aud  rot  en.- nc*  due  to  hi:-*  sac red  crura  etc;  :    tur.  !•_) 
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9  Ed.  2.  c.  3.  c  If  any  lay  vtblent  hands  on  a  clerk  he  mii 
4  be  indicted  before  the  kin^  for  the  peace  broken  *  and  sued 
c  before  the  bishop  for  the  spiritual  offence.' 

That  is,  that  excommunication  or  bodily  penance  may  be  in- 
posed*.  4  Mack.  Com.  til 7. 
Assaulting  By  5  Hen.  4.  c.  (i,  and    1 1  Hen.  6.   c.  11,  "  To  assault  ot 

incinh.TM'f       a  if  ray  any  one  of  the  members  of  the  house  of  lords,  or  house  ol 
pariiumcni,  »r    colim)onSj  or  0(her  council  of  the  king,  or  any  of  their  servant^ 
in  their  way   to  or  attendance  on    parliament,   is   punishable, 
upon    non-surrender  on    proclamatiou,   "with  double  damages, 
and  line  and  ransom  at.  discretion." 
A«:i:ilunn  pri-      iij  i)  Ann.  v.  It),  u  To  assault  and  strike  any  privy  counsel- 
^  counM'llors.  lor,  in  tiie  council,  or  in  any  committee  thereof,  in   the  execu- 
tion of  hi*  duty,  is  felony  without  benefit  of  clergy." 

Srrv.inN  mulcr      '*.v  5  ^'f:'  Cm  *■  ■*•  -^  u  ^  a,,.v  servant  a>sault  or  affray  hh 

/i  F.li/..  c.  4.       mas-trr.  mistre.««,  or  overseer,  he  shall  sutler  imprisonment,  nari 

n^iiiiiiing  ihcir  exceeding  a  year,  on  conviction  before  two  justices  of  the  coua- 

masicrs.  tv^  in,  {fK.  ij,u»|  magistrate,  and  two  corporators  of  a  town;  and 

if  further  punishment  should  appear  necessary,  the  justices  in 

rious,  or  the   head  magistrate  and  four  or  six  corporators  io 

town,  may  exercise  their  discretion 9  so  that  the  punishment 

tend  not  to  life  or  limb." 

Assaying  f«»r        By  V  Ann.  c.  14.  .v.  8,  u  To  assault  and  beat  any  other  on 

in«Mii  v  v\Dit  by  account  of  money  -won  by  gaming,  in  the  manner  described, 

gaining.  (ichich  sec  under  title  Ami  ays)   is  forfeiture  oli  goods,  and 

two  years  imprisonment. 
A««-ui!tin:'  r^jrl       By  6  Ceo.    1,  c.  23,  u  To  assault  another  in  the  street,  with 
spji.'in^ciuiliu'.  intent  to  spoil  people's  clothes,  and  so  spoiling,   is  made  felony 

and  ir«ri«p(>r(alioii  for  seven  years.'' 
S\  :!..tin,r  at  a        l*y  OCeo.  \.c.lll«  u  To  assault  another  by  wilfully  shooting 
i,;,s,^M-  at  hnii  is  felon*  without  clergy." 

, ,,  .  •„,  \j\  7  <;tf'-    -•   '■-  -U  u  lo  assault  with  intent  to  rob  is  ft- 

i.MUMiito  r<>b.     l°p>i  ani'   <r.iii>por(aiion  for  seven  )ears." 

A^.uiltin-'iii.is-       ^.v   l-  (w'"'-  -•    Cm  3'*'   •*•  6'  ftt  To  assault  any  master  woot 

t-r  woiil-3         comber  or  wen*1-!-,   or  other    person  concerned  u\   the  woollen 


cjinncrs. 


*   N V I . i r  h    il"   i li e  oriViulcr  will   wicoin   bv   inonov,    U>  be   eircn  to  '',e 

l-'-hcis   or  t!  <•  ikhi  v  i;rirvr'l.   il    r.',.;v  U- *;.. if  before  th<-   bi»bf»i>:  wneretf 

»•■  ;utv,  ■,..•  in  <•  •■  i:i  im\\  .sjiiriii;".!  cmirl,  U>;  civil  (lanugo?  lor  the  batUTV.  i.il* 

t  , i  I'm  li  i.-  r : ; . i ■. _; i  r  ot  ;>r.  w.ir.is-c.      lie',  suit*  :\rc.  v\\r\  a:-.t\-\«i  were,  all J*ui>>'C 

i-i  1 1;  --  <-,.I:.!i   ■;  »'(''i,i  '    •■:!■:«•»!  t  >  be  j/iv.:i    ;.■>  a    OMnmutntioi   *»•' 

i :■ '•       S-.  *h*t  u-iii      i.lv'  wiinic   it  ::i.in;ir«,  ih.-it  »  ;i-!«>;t  i:su!iv  ol'suth 

•  i  ti 

i  if.i.ii  !».  !i.-.-. :  «i,r  (■•  .\  i  \  ;■_•  ,"!i':ti;  is  -  i'-ti-i  1j;  '.'.»'"i   k:inis  «>!  pr'-ccuu*'^"1 

i-l  v.  !;:.-l.  i:s».v  b.   }•..:  >ia'(i  t-  r  (■»;•■   «i:<!  ".  t-  <:•!:)  'o:b.'.^.;.      An  ludicinw'iil.W 

\x  i  !  :■.  ..  J i  el  tiir  '...■  ,'.•  ;  m,t  b\  hi  -i'  ;. •  •  v.;ll  and  b.i'tei^  :  a  l:\ i!  ::eIlon,  lot 

t !>•.■«•!•:  ci'« I    »:j::'!.i.-i'  si.«;:J:ji  ij  '.»•  »'•;    j-j  ;■!  ■.   'islu^ed  :   rnn|;i  >r::t  in  l!»«.!  »rf!c« 

•■i-»  ■:!.  :•!  . '•».:  t,   I.:-;,   i.  -,<  .•*■■• .- . .-  Y-.f-.f    .■■:.-;f  ."'in:.i    ik     ei'.ioisiu'i:  i.-nancCi 

j>::'J  1 1 . i* : i  ;:'.'--.m  l<-."  >'ii :)  c;i:n  "f'rv.-'n'v  :;s  >h.»ii  i»l*  i\\  r«'«  «1  ri1,  lor  *ifi,ii' :  <*;'  l'* 

j>«  i..j:i-  o  !-::,<i:i:ri!  :    H   h-jiui;  umi'!  \*t  ibi*^:-  c(  'irf?>  to  i\c!:;ii.i;f  titeir  Sfir-l'ial 

Ci'ii-',.;! -.  |ii.   iii'1:  :u' c    ■jr.,«in»..:j  .-i.   ).■  n.'::u-v.  pci  Hip*"    bi'i-.-ti—'  povi*r!\  i*  i!f" 

Hi  r.-!-"y    i  ■!•.  ?:i;<  «'    l"i    ii.<:    ::n  -r  : " .  -  ■   '.I..    L«.«>t   mfljtiic    ^-i;  .*  it+tt    au*tof* 

4   LtULli.  C« ./:.   .  :;;. 
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tctory,  whereby  he  shall  receive  any  bodily  hurt  for  not 
ring  with  any  of  the  bye-laws  mentioned  in  the  act,  or 
rite  or  send  any  threatening  letter,  or  the  like,  is  felony, 
Asportation  for  seven  years. 

'orotiier  Assaults  particularly  punishable  by  Statute,   j»ce  titles  Corn 

.ojnr. 


The  form  of  a  warrant  for  an  assault, 
I  on  mouth  shire 


a      :*  r    To  the  constable  of  — 

to  wit.  J 

MERE  AS  complaint  hath  been  made  before  me  J  P,  esq, 
fkis  majesty's  justices  of  the  peace  in  and  for  the  said 

y  of  ■    —  9  upon  the  ocUh  of  P  A,  of in  th& 

wnty,  mason,  that  0  O,  of *~*  aforesaid,   tiler,    did, 

—  the day  of violently  as  mult  and  beat  him 

HP  A,  at aforesaid*,  in  the  county  aforesaid:  The** 

krefore,  in  his  majesty's  name,  to  charge  and  command 
immediately  on  the  recetyt  hereof,  to  apprehend  the  said 
,  and  him  bring  before  trie,  to  ansxeer  unto  the  *aid  com* 
i,  and  be  further  dealt  with  according  to  laze,  Giftu  under 
uuidand  seal  this day  of  ■ 

An  indictment  for  a  common  assault.     . 

■uwthshire,  1  THE  jurors  for  our  lord  the  king,  upon 
to  wit  J  their  oath,  present,  thai  0  O,  late  of  the 
A  of in   tlie  county  of  Monmouth,  tiler,  on  tlie 

—  day  of  •  •  in  the  — —  year  of  the  reign  of  oar 
reign  lord  George  the  Third,  king  of  the  united  kingdom 
rreat  Britain  and  Ireland,  xsilh  force  and  arms,  at  the  pa- 
aforesaid,  in  the  county  aforesaid,  in  and  upon  one  P  A, 
ie  peace  of  God  and  our  said  lord  the  king,  then  and  there 
r,  did  make  an  assault,  and  him  the  said  PA  then  and 
tdid  beat}  vcound,  and  ill  trad,  so  that  his  life  zc as  greatly 
tired  of ;  and  other  wrongs  to  the  said  P  A  then  and  there 
t*  the  great  damage  of  the  said  P  A,  and  against  the 
c  of  our  said  lord  the  king,  his  croccn  and  dignity. 

— *m____ M_  ■ ■  ■ —  ■■  -  -  —    -     -     ~-    -       . 

ASSIZES. 

BAT  justice  may  be  administered  twice  in  every  year  to 
the  people  in  the  .several  counties,  the  king,  in  every  Hilary 
trinity  term,  assigns  his  justices  and  barons  of  the  court  at 
!wwi5fcr,to  take  assizes  in  every  county  in  his  realm:  (except 
Ion  and  Middlesex, where  courts  ol  ni*i  priits  are  holdcn  in 
ifttr  efery  term,  before  the  chief  or  other  judge  of  the 
etivc  covrts.)  Vide  Off.  of  G'/v.  of  As.  1.  3  Hlac'c.  Com.  5<S. 
t  progress  of  the  judges  under   these  cominibftious  is  com- 
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uonly  called  the  circuit,  and  the  court  held  by  virtue  of  ines 
is  vulgarly  called  the  Assizes,  from  one  of  (he  commission: 
which  they  hold  empowering  them  to  take  (together  with  theu 
associates,  therein  named)  assizes  *  in  the  several  counties,  thai 
is,  to  take  the  verdict  of  a  peculiar  species  of  jury,  called  an 
assize  +,  and  summoned  for  the  trial  of  landed  disputes. 

The  judges  upon  their  circuits,  now  sit  by  virtue  of  Jive  se- 
veral commissions ;  namely, 

\.  By  a  commission  of  the  peace  in  every  county  of  thdt 
circuit. 

%  A  commission  of  oyer  and  terminer,  to  hear  and  deter* 
mine  all  treasons,  felonies,  and  misdemeanors. 

This  is  directed  to  the  judges,  and  sereral  others,  or  any  two 
of  them  ;  but  the  judges  or  Serjeants  at  law  only  are  of  the  quo* 
rum,  so  that  the  rest  cannot  act  without  the  presence  of  one  of 
them.  4  Black.  Com.  270. 

The  common  form  of  these  commissions  are  to  authorize  the 
commissioners  to  inquire  by  the  oaths  of  twelve  men  of  all  trek 
tons,  felonies,  and  misdemeanors,  in  snch  and  such  places,  and 
to  hear  and  determine  the  same,  at  such  times  and  places  as  sack 
commissioners  shall  appoint :  for  which  purpose  the  king  ae» 
quaints  them  that  he  has  sent  a  writ  to  the  sheriffs,  commanding 
them  to  return  juries  before  them,  at  snch  days  and  places  **■ 
shall  be  notified  by  them. 

Now,  under  this  commission  they  can  only  proceed  upon  u  - 
indictment  found  at  the  same  assizes  for  they  must  inquire  if 
means  of  the  grand  jury  or  inquest,  before  they  are  empower** 
to  hear  and  determine  by  the  help  of  the  petty  jury.    4   Black* 
Com.  270. 

They  are  therefore,  besides,  the  commission  of  oyer  and  ftr- 
tniner.  4  Black.  Com.  270. 

3.  A  commission  of  general  goal  delivery  :  which  is  direct- 
ed only  to  the  judges  themselves,  and  the  clerk  of  assise  asso- 
ciate. 

This  commission  empowers  them  to  try  and  deliver  ercTf 
prisoner  who  shall  be  in  the  gaol  when  the  judges  arrive  it 
the  circuit  town,  whenever,  or  before  whomsoever  indicted,  or 
for  whatever  crime  committed :  so  that,  one  way  or  other,  tki 
goals  are  in  general  cleared,  and  all  offenders  tried,  punished, 
or  delivered  twice  in  every  year  J.     4  Black.  Com.  270. 

*  An  assize  was  originally  a  writ  in  a  real  action,  and  a  remedy  nhid1 
the  law  appointed  for  the  restitution  of  n  freehold,  of  which  the  party  M 
been  disseised,  and  appear*  to  have  been  so  called  because  the  sheriff  «• 
thereby  ordered  to  summon  a  jury,  or  assize,  which  no  other  original  wl» 
cjoes  ;  but  thi*  has  Ion?  fallen  into  disuse,  a  more  c  •nvcuient  and  expedition* 
remedy  being  now  pursued,  hy  proceeding  by   ejectment. 

t  Top  word  uss'.zc  is  derived,  by  Sir  Ed.  C^h,  from  the  Latin  a«idft*|fr 
sit  t  gctlivr  ;  and  u  signified,  originally,  the  jury  who  tried  the  cause,  tad 
su  together  lor  tliat  purport.  Co.  Lift.  1'69. 

;  JuMiccsof  £ay!  d»  iiviry  t:avc  power  to  award  execution  agtiiiiit  pri» 
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4  The  commission  of  assize. 

5.  A  commission  or  writ  of  nisi  prius :  which  is  a  consequence* 
of  the  commission  of  assize,  and  empowers  them  to  try  all  qucs- 
lioits  of  fact  issuing  out  of  the  courts  at  Westminster  that  are 
then  ripe  for  trial  by  jury  *.     3  Black.  Com.  60. 

1.  By  virtue  of  these  commissions,  two  of  these  justices  of  as* 
tut  proceed  to  hold  the  assizes  in  each  Hilary  and  Trinity 
nation  in  the  several  counties  of  Hertford,  Essex,  Kent, 
hsscr,  and  Surry,  which  is  called  the  home  circuit. 

2.  And  two  others  of  them  in  the  counties  of  Southampton, 
Wilts,  Dorset,  Devon,  Cornwall,  and  Somerset,  which  is  cal- 
led the  WESTERN   CIRCUIT. 

3.  Two  others  of  them  in  the  counties  of  Oxford,  JVbr* 
enter,  Stafford,  Salop,  Hereford,  Monmouth,  Gloucester, 
*A Berks,  which  is  called  the  oxford  circuit. 

4.  Two  others  of  them  in  the  counties  of  Norfolk,  Suffolk, 
^abridge,  Huntingdon,  Bedford,  and  Buckingham,  which  is 

,   called  the  Norfolk,  circuit. 

5.  Two  others  of  them  in  the  counties  of  Warwick*  Leices* 
fer,  Derby,  Nottingham,  Lincoln,  Rutland,  and  Northampton, 
ttkh  is  called  the  midland  circuit. 

0.  And  two  others  of  them  in  every  Trinity  vacation  in  the 
oiunties  of  York,  Northumberland,  Cumberland,  Westmore* 
W,  and  Lancaster,  which  is  called  the  northern  circuit. 

In  Hilary  vacation,  they  only  proceed  under  such  commis- 
ibas  in  the  counties  of  York  and  Lancaster. 

7.  The  bishopric  of  Durham  is  omitted  out  of  the  northern 
circuit,  because  it  is  a  county  palatine,  but  the  king  in  every 
Trinity  term  grants  a  warrant  to  the  bishop  of  that  diocese 
to  isioc  out  like   commissions  to  the  judges  appointed  to  pro- 


town  outlawed  for  felony,  before  justices  of  peace:  and  though  their 
CoamiMion  be  in  Mrictness  determined  nfter  the  end  of  their  sessions,  yet 
•iytbey  after  their  sessions  order  the  reprieve  or  the  execution  of  the  per- 
•w  condemned  before  I  hem.      2  Hawk.  c.  6.M.7. 

SoMrtimcj  qI*a  upon  urgent  occasions,  the  king  issues  a  fcpecia!  or  extra- 
*rtilAarT  commission  of  oyer  and  terminer,  and  gaol  delivery,  confined  to 
fate  oJTences  v  hich  stand  in  need  of  immediete  inquiry  and  punishment, 
•jtoa  which  the  course  of  proceedings  is  much  the  >ame  as  upon  general 
*id  ordinary  commissions.  4  Black  Com.  271.  This  ua»  done  after  the 
^•U  ra  1760,  ar.d  again  for  the  purpose  of  trying  livrnc'looki,  end  others 
*the  ?ear  1798. 

#  ^These,  by  the  course  of  the  courts,  are  imtally  appointed  to  be 
wied  at  Westminster,  in  s«»me  l\a$ter  or  Mtvhaelmas  term,  by  a  jury  return- 
H  Tom  the  county  wbt-reiu  the  cause  of  action  uri<es  j  but  with  thin  pro. 
nso[rhi  print,)  vnlc*s,hrf>irc  the  day  prefixed,  the  jndge$  of  arti.r  come  intst 
Ik  c***r*j  io  fjuestion.  J  his  lliey  art*  sure  lo  do  in  the  vacations  picrediin' 
tach  ImUcr  ai«d  Mirla»lma*  terms,  uhich  >aves  much  exovuse  and  trouMc. 
Ilfcrir.  Vt*m.  CO.  Alrr  ihe  cause  has  been  tried  «t  iliv  assizes,  in  tin  sub- 
kfteiit  teruir  final  iuti^mrat  iscnicrird  of  record  in  ihc  court  al>u\*i:. 
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rred  on  that  cirr u't  for  that  county,  as  the  king  grants  U 

judges  in  other  counties*.     Off.  ofCtk.  of  Ass.  1  a*d% 

In  every    Hilary  and  Trinity    term  the  justices  of 

benches,  and  the  barons  of  the  exchequer,  assemble  togetb 

Serjeant's   Inn,   to  choose  their  circuits,   ithere  the /onf< 

justice  makes  his  first  choice;  then  the  lord  chief  juzHc 

the  common  jSleas  ;  then  the  lord  chief  baron  of  the  *xeheq 

and  then  the  other  judges  do  in  their  order,  according  to  ■ 

seniority  a*  judges,  make  choice  of  their  sereral  circuits. 

o/CV*.  of  Ass.  1. 

Judges  where        Formerly  no  judge  conld  proceed  to  act  trpon  the  elf 

roiraiimj !rom  in  that  county  wherein  he  Mas  born   without  a  non  oMn 
■ictuig  lormer-  F()r  bv  fi  Ric  2  c  ^  it  wa9  cnactej    f  hat  nomart  of  4hc 

should  thenceforth  be  jnstrce  ot  assizef  or  of  the  common 
livorance  of  gaols  in  his  own  county.  And  by  $&  Hen.  I 
24,  it  was  enacted,  That  no  justice  or  other  man  learned 
the  law  should  exercise  the  office  of  justice  of  assize  wii 
any  county  where  he  was  bom,  or  inhabited,  upon  pah) 
forfeit  100/. 

Hut  these  statutes  having  been  construed  to  extend  not  < 
to  justices  of  assize  and  justices  of  gaol  delivery  y  but  also  to 
ticcs  of  nisi  prius;  and  justices  of  oyer  and  terminer,  trJ 
created  much   inconvenience,    it  was  enacted  by   12  Geo. 
c.  27,   That  it  should   be  lawful   for  the  chief  justice, 
justices  of  either  bench,  and  the  chief  baron,  and  other 
Tons  of  the  court  of  Exchequer,  and  any  other  person  leaf 
in  the   law,  who  should   be  appointed  justices  of  oyer 
terminer,  or  %aol  delivery  in  any  county  in  England,  to  « 
cisc  the  office  of  justices   of  oyer  and  terminer,  or   gaol  d 
very,  in  any  piicIi.  county,   notwithstanding   they   shall  h 
be;Mi  born  or  do  inhabit  within  such  county,  and  that  tht'ysJ 
not  be  liable  for  so  doin^  to  the  said  penalty  ot"  ICO/,   or  ; 
other  penalty  whatsoever. 
JuiJtMlof! -iii's      And  by    ID  Geo.  3;  c.  71,  made   perpetual    by  39  Geo. 
Voi.Muv.i.i  a>   c.  Id,  wherever  the  courts  and   a^'tze,  ni*i  prius9    oyer  i 
uitiun  ilit-         fenni-u  t\  or  #io!  defivery  for  any  county  at  iarjjc  in  Engla 
r-.-M.iy  uiicrc    sj,ajj  j,t.  j^.jj  j,,  or  ncar  any  rjjy  or  town,  t!iat  is  also  a  cow 
i.n;  uct.  ^.  jthl.]^  aiuj  ar  tjK,  samc  |i,nc  ^itj,  (ho  like,    or  any  of  the  1 

court*  for  the  uaid  city  or  town,  the  lodgings  of  the  judges  »' 
be  taken  to  be.  situate  both  within  the  comity  at  large,  and  a 
within  the  county    of  such   city  or  town,    lor  the  purpose 
^transacting  the  business  ot  the  asH''.es.  s.  70. 
\vinTf  tls. ■  n<-      The    justices  of  assize   shall   appoint  their   sessions  In 

n/<  ■>  urt    iu    bo 

lied, ■  —      *    - 

*  'I  in-  ciu*:iit<  1«t  \V;:!r-«.  ore  tour,  \i/..  two  for  north  and  two  i«»r  * 
\\;il«s,  r.rtjcli  oi'wliii'!.  the  \i'w*  imy  appoint  two  persons  IrHinnl  in 
I.i«\  in  \a  jiidci",  when  t !:(•:■  ^^  I* s» t  «i»c  het"nr*\  hh'I  critnt  commit 
<:i  :!-»>.. i  i  it;>:i,"   ami  l}ic  l;*c.      lb  Li;/.,  c.  8.   sec  ai*o  ;*+  »i»U   «5j  IK* 
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ns  of  every  couuty,  where  the  shire  courts  then  have 
.  to  be  holden  ;  unless  the  chancellor  by  the  advice 
itices  do  order  that  otherwise ;  except  in  the  county 
rland,  in  which  place  the  sessions  of  the  justices  of 

gaol  delivery,  shall  be  holden  iu  the  city  of  Carlisle* 
jl sew  here.  6  llic.  2.  c.  5.  11  Jlic.  lZ.  c.  11.  34 
.  3. 

res  of  aesizo,  by  virtue  of  their  commissions  of  oyer  Pi-ccopta  to \\\% 
ner^    and  general  gaol  delivery,  make  out  precept?  s!1^riff!l,  from 
ir  seals,  directed  to  the   sheriffs  of  each  county,   for    u  Jl   *Vi° 
uive  purposes  therein  contained  ;  which   precepts  arc 
to  every  sheriff,  at  least  fifteen  days  before  the  return 
ie.     Crotzn  Ciruut,  5. 
c  precept  for  the  oyer  and   terminer  commands   the  For    the   *y«r 

return  a  jury,  aud   that  he  his   under. sheriff,   and  and  terminer. 
Ltend. 

ecept  for   the  gaol   delivery,  among   other   things,  For  the  gaol 
»  the  sheriff  to  give  notice  also,    to  all  justices  of  delivery. 
,  mayors,  coroners,   eschcators,  stewards,   and  also 
ronstables  *  and  bailiffs  of  every  hundred  and  liberty 

county,  that  they  be  then  and  there  in  their  own 
arith  their  rolls, records, indictments,  aud  other  rcmem- 
to  do  those  things  which  to  their  oftices  in  that   behalf 

to  be  done;  and  that  he  him  self,  and  his  undcr-shcrilf, 
with  his  bail  ill's  and  other  minister*,  be  then  and  there 
to  do   those   things    which  to     their  offices  appci*- 


|K«!  clrrJt  of.i^M/f.-  c.aV.i  \\\c  chief  eiiu^i.ihls,  flury  :m:  to  ;t]i]M-.tr 
into  CM-.iri  tin-  jin-s-ntiiKMits  wh'u-li  Iijiw  !»:<n  ricliwrr.l  t-i  Uumii 
,-  i'.hi»l.tl>U^  ;  ami  iL  lias  bcui  an  iiiimeiiH trial  u*»iu:  loi*  Mirit  eliiui" 
u  fmliT  to  <»!jMi:i  >'i<h  iiri'.-^'ntuicn.s  fnnu  tin-  ;><*?ty  um-«i.ilt!i  »,  to 
irs  uu'lcr  tlir.ir  lmii«l<,  <*«  itTifwinu*  l»«joro  tin-  oj.uinu  '»f  t!;t.  ;'i  I.:*?.-*, 
dining  s-ie'i  p"tty  ro:i-»;il)!i  »  to  unku  pri:s-ii!.jnrhts  -jf  all  ouVii«:i:i 
at  thcasapize?. 

e  best  form  for  such  warrant  seems  to  be  as  follows  :  .' 

thshirc,  *l  To    the  constable    of  iu   the    said 

Ircd.       J      county  of 

■ 

Ware  in  hi*  majesty's  name  to  charge  and  command 

aid  constable y  Jvrthizith  to  make,  out  a  presentment  in 

of  all  treasons,  misprisions  of  treasons,  insurrections,  H"0*0  "tm'j 

i,  counterfei tings,  clippings,   washings,    falsi*  coinings.  ATC  lr,,m  l,,r    _ 

p  falsities  of  the  money  of  Great   JinlatJt,   and   other  „v,.r  .(Uli  Urinl. 

t  and    dominions    whatsoever,    aud    of  all   murders,  u'cr.J 

manslaughters,  killings,   burglaries,    rapes   ot  women, 

meeting,  ami  conventicles,  unlawful  utteriiu;  of  words, 

s,  mfcpi isions,   confederacies,    false  allegations,    tre*u 

if5,rjut^,  retentions, escapes,  contempts,  families,  m»£, 

I.  Q 
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-Justices  of  All  the  justices  of  the  peace,  and  other  officers  there 

peace  bound  to  turned,  of  that  county  where  the  judges  have  their  assii 
atttnd  the        bound  t0  ^  pre8ent;  and  if  they  make  default,  withow 


vault*. 


impediment,  the  judges  may  set  a  fine  upon  them  for  tin 
Icct.  Crown  Circuit  4. 
Alio  shcriffi.  And  the  judges  are  to  be  attended  by  the  sheriff  < 
county,  and  his  under  sheriff  and  officers  ;  and  if  they  i 
sent,  or  negligent  in  their  duty,  the  judges  may  fiiM 
CroKn  Cir.  4. 


ATTACHMENT. 


A 


N  attachment  is  a  process  that  has  been  immemoriall 
by  the  superior  courts  of  record* ;  but  more  especially  ti 
Westmin$ter-\k*\\ ;  and  above  all,  the  court  of  King's  . 
for  punishing  of  contempts ;  and  it  issues  at  the  discre 
the  judges,  and  may  be  awarded  by  them,  upon  a  bai 
gestion,  or  on  their  own  knowledge,  without  any  i 
indictment,  or  information.  4  Black.  Com.  285.  1  I 
Jbridg.  180. 


*  The  sessions  have  r.o  power  to  award  an  attachment  for  ci  confer 
Ordinary  and  proper  method  of  punishment   is  hy  indictment ;  i2  Si-irk 
17t».    But  it  is  to  be  observed  that  this  *  as  a  case  where  a  paity  dM  x 
'   ■  .an  order  of  the  justices — lor  on  a  manifest  cont<  mpt  committed  111  tin 

the  court,  they  certainly  may  cjmmit,    though  they  cannot  awdid  ui 
process  us  an  attachment. 


ligences,  concealments,  maintenance,  oppressions  cham 
deceits,  and  all  other  evil  doings,  offences,  and  injuries  n 
ever,  and  also  the  accessaries  of  them,  by  whomsoever,  a 
what  manner  soever  done,  committed  or  perpetrated, withii 
constablcwiek,  and  b\  what  person  or  persons,  when,  ho* 
after  what  manner,  and  of  all  other  articles  and  ciremu* 
concerning  the  premises,  andeveiy  of  them,  or  any  oncoi 
4>f  them,  in  any  manner  whatsoever : )  l\  Inch  said  prc*cm 
no  made  in  xzritingas  aforesaid,  and  signed  by  you,  yon 

deliver  to  mc,  at in  the  >aid  county,  on r— -/Ae- 

day  of  —  «         at  the  hour  of  ■  in   the  furtnuou  < 

same  day.  in  order  that  I  may  here  the  same  presentment 
to  be  delijired  to  his  tnajcsty'r  justices  o/o)cr  and  lev 
and  gcveud  gaol  delivery,  ut  the  next  assizes  lobe  hok 
and  for  the   said  county.    li>  rein    fail  nu(   at  your 

Given  under  wy  hand  t/u's    ■  day  of in  the  year 

lord  -■■■     ■« 

C.  C.    Hi  Lilt  COIIs 


rat  Instance;  a*  ft  also  does  if  nu  sufficient  cause  bo 
charge;  and  thereupon  the  court  confirms  and 
o  the  orient!  rile.  4  Black.  Com.  387. 
a  of  attachment  ii  merely  intended  to  bring  the 
irt ;  and  When  there  ho  must  cither  stand  commit* 
bait,  Ih  order  to  answer  upon  oath  to  such  interro. 
11  be  administered  to  him  for  the  better  informs. 
rt,  irith  rnpect  to  the  circumstances  of  the  con. 
icfr.  Com.  587. 

rogatories  iirr-  in'  (he  nature  of  a  charge  or  accusa- 
t  bj-  the  coiirsb  of  the  court  be  exhibited  within 
lay*:  and  if  any  cf  the  interrogatories  are  impro- 
dant  may  refuse-  to  answer,  and  mote  the  court 
iceptjoiiable  ones  struck    out,     4  Muck.    Com. 

-ogatorie*  are  not  exhibited  within  the  four  days, 
move  to  bate  the  recognizance  discharged,  other- 
nswer  them) though  exhibited  after  (he  four  days: 
an  if  he  can  clear  himself  upon  oath,  and 
them,  he  shall  be  discharged  as  to  the  at. 
!  (he  prosecutor  shall  be  left  to  proceed  against 
rjury,  if  he  thinks  fit.  1  Bacon's  Abridgm.  182. 
*es  the  contempt,  the  court  will  proceed  to  correct 
-  imprisonment,  or  both,  and  sometimes  by  a  cor- 
ions  punishment*.  If  the  contempt  be  of  such  a 
•hen  the  fact  is  once  acknowledged)  the  court  can 
thyr  information  by  Interrogatories  than  it  is  a). 
d  of,  as  in  the  easp  of  a  rescoiis,  the  defendant 
rd  to  make  such  simple  acknowledgment,  and  re. 
nent,  without  answering  to  any  interrogatories: 
Hit  nnrf  obsllnaMv  r^fnsnt  tn  nmwrr.    -- 
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IIEN  sentence  of  death,  the  most  terrible  and  highest 
judgment  in  the  laws  of  England,  is  pronounced,  the  immeditli 
inseparable  consequence  by  the  common  law  is  attainder.  Fes 
when  it  is  now  clear  beyond  all  dispute,  that  the  criminal  is  dq 
longer  lit  to  live  upon  the  earth,  but  is  to  he  exterminated  as  a 
mouster  and  a  bane  to  human  society,  the.  law  sets  a  note  d 
infamy  upon  him,  puts  him  out  of  its  protection,  and  takes  pj 
further  care  of  him,  than  barely  to  see  him  executed.  lie  is  this) 
called  attaint,  attinctus,  stained  or  blackened.  He  is  no  kfj? 
gcr  of  any  credit  or  reputation  ;  he  cannot  be  a  witness  insaf 
court;  neither  is  he  capable  of  performing  the  functions  tf 
another  man  ;  for  by  an  anticipation  of  his  punishment)  he  i 
already  dead  in  law.  Black.  Com.  380.  • 

This  is  after  judgment ;  for  there  is  great  difference  betweeM 
man  convicted  and  a  man  attainted;  though  the  terms  are  frcqnesJr 
iy  Tcry  improperly  confounded  together.  After  a  hare  conc& 
Hon  a  man  is  liable  to  none  of  these  disabilities  ;  for  there  is  stff 
in  contemplation  of  law  a  possibility  of  his  innocence.  SometUs| 
may  be  ottered  in  arrest  of  judgment :  the  indictment  mays) 
erroneous,  which  will  render  his  guilt  uncertain,  and  thcreipfj 
the  present  conviction  may  be  quashed;  he  may  obtain  a  pardon 
or  be  allowed  the  benefit  of  clergy  ;  both  which  suppose  sos* 
latent  merit  pleading  iu  extenuation  of  his  fault.  4  Black,  Cm 
3S0. 

Hut  rshen  judgment  is  once  pronounced,  both  law  and  fe 
con>pire  to  prove  him  completely  guilty  ;  and  there  is  Duttfc 
remotest  possibility  left  of  any  thing  to  be  said  in  his  favour.  Uf 
en  judgment  therefor*  of  death,  and  nut  before,  tlie  attaint* 
of  a  criminal  commences  :  or  upon  such  circumstances  as  If. 
equivalent  to  judgment  of  death  ;  as  judgment  of  outlawry,  4 
a  capital  crime,  pronounced  for  absconding  or  ileeing  fiftf 
justice,  which  tacitly  confesses  the  guilt.  And  thewfosj 
cither  upon  judgment  of  outlawry,  or  of  death,  for  treason 4 
felony,  a  mau  shall  be  said  to  be  attainted.  4  Black.  Com,  30 
also  Co.  LitL  390,  Vj  I .  \ 

The  consequences  of  attainder  arc  forfeiture  and  corrujtfsJI 
of  blood. 
t,    r  -,       •  I.  In  hish  treason,  a  man  forfeits  to  the  king   all   his   w 

j'i  >\i  t.Tiuun.  and  tenements  of  inheritance,  whether  fee-simple,  or  fec-tefl 
and  all  his  rights  of  entry  on  lauds  and  tenements,  which  he  ■ 
at  the  time  ol  the  otfeucc  committed,  or  at  any   time  aftcrwirf 


~> 


iiuii  in  chiicu  uit!  king  s  year,  untf  ana  iBinte.t  imuck. 

forfeiture  of  good*  and  chattels  accrues  in  ercry  one  FoiMtuc 
(her  kinds  ofotl'encc:  in  high  treason  or  misprision  IP°<I*. 
■tit  treason,  felonies  of  all  sorts,  whether  clergyable 
f-mnnlcr,  or  fdo  .  v,  de  se,  petit larceii)  ,  or  standing 
there  is  this  difference  between  the  forfeiture  uf  lands 
,  naniely,  lands  an-  forfeited  upon  attainder,  and  not 
it  goads  and  chattel*  are  forfeited  In/  conviction,  -1 
•it.  3S7. 

I  I'd.  C.  c.  12,    Albeit  any  person  shall  be  attainted  r.,,<  0M 
ca^oii  or  fcionji  whatsoever;    yet  the  wife   of  the 
attainted  shall  he  cndowable,  and  enabled  to  have 
r  a*    though    her  husband  had  not   been   attainted. 

> is  repealed  as  to  treason  ;  for  by  5  and  6  Ed.  0, «-. 
ire.  who* i'  husband  fha!l  Ik-  attainted  of  any  treason* 
r,  shall  in  no  wise  be  received  to  have  dnvry  of  any 

of  the  person  attainted,  during  the  time  the  said  at. 
i;>  force,  jr.  13. 

iv  Disking  of  I  Ed.  C.  e.  12,  it  seems  to  have  been 
>t  hetlier  ihe  wife  should  not  lose  her  duwer  in  the  case 
i-foiiy  created  by  a  subsequent  act  of  parliament  ;.  and 

« here  several  olTenccs  have  been  made  felony  since, 
tvn  taken  to  provide  for  the  life's  dower.  2  Buson'i 
S3. 

her  immediate  consequence  uf  attainder  is  the  ennup.  c  ,,.,.p|- 
lod,  both  upuardsand  downwards  ;  so  that  an  attaint*  blitui. 
ran   neither   inherit    lands,    or   other    he  red  i  laments, 
imtwrn,  nor  retain  those  hi'  is   already   in    possession 
itismtt  them  by  descent  to  any  heir,  but  the  same,  shall 
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parliament,  and  not  by  the  king's  pardon.  £  Hawk.  c.  4 
*.51. 

But  the  legislature  has,  in  certain  treasons  respecting  the  f 
pal  supremacy  and  the  public  coin,  and  in  many  of  the  new  1 
lonies  created  since  the  reign  of  Hen.  8,  declared  that  the  attal 
der  shall  not  work  corruption  of  blood,  loss  of  dower,  nor  d 
hcrison  of  heirs  *. 

Yet  in  many  sorts  of  felony  it  will  still  continue,  unless  ti 
whole  of  tlie  doctrine  is  by  one  nndisthiguishing  law  annihilated 
for  In  some  acts  for  creating  of  felonies,  and  those  not  of  tl 
most  atrocious  kind,  the  saving  above  mentioned  has  been  aeg 
fected  or  forgotten  to  be  made.    4  Black*  Com.  389* 

*  The  stat/7  Ann,  c*  21.  *.  10,  and  stal  17  Geo.  2  c.  S9>had  enacted  Ik 
effter  the  deccise  of  the  pretender, and  alt»,Uic  decease  of  his  eldest  mnd  Mllmmdeta 
hit  son  and  was,  no  attainder  for  treason  should  extend  to  disherison,  of  ksi 
out  the  seditious  conduct  of  the  London  corresponding  and  other  disaffected  fl 
ok  ties  rendered  it  expedient  to  repeal  those  provisions,  and  it  is  aoconunrjvli 
the  stat.  39  Geo.  3.  r.  93,  enacted  that  the  said  provision*  in  the 
several  acts  of  7  Ann  c,  21.  and  17  Geo.  2.  c.  39,   shah1  be  repc  akd. 


ATTAINT. 

See  3  L!ack.  J\  ff  attaint  is  a  writ  which  Hcth  to  inquire  by  a  grand  jury  c 
vertot  *d  twenty-four,  whether  a  jury  of  ttcclve  men  have  given  a  false  vet 
3  Bacon's  diet,  in  order  that  such  jury,  if  attainted  thereof,  may  be  |* 
Abridfm,  27?.   nished,  aud  the  judgment  following  upon  their  false  verdict  re 

versed* 

But  this  method,  from  the  difficulty  of  attainting  the  jury,  ■« 

the  severity  of  the  judgment*,  has  been  seldom  used  of  late 


*  This  seems  to  have  been  very  dreadful  at  common  law  :  it  was  acconfra 
to  Sir  ltd.  Cokt  ;  1st,  That  they  should  lose  their  libcram  legem  ioi  twr,  UM 
U,  be  so  infamous  as  never  to  be  received  as  witnesses,  or  to  be  of  aoy  jo*J 
\:Uly.  That  they  should  forfeit  all  their  poods  and  chattels.  .'nlly.  That  the 
land*  and  possessions  should  be  seized  into  the  king's  hands.  4thly.  Their  wivi 
ar.d  children  turned  out  of  doors.  5thly.  Their  houses  dcmolislied.  6UM; 
Their  v. cods  felled.  7thly.  Their  meadows  ploughed  up  ;  and  Sthiy.  Their b 
dies  imprisoned.    Coke  Litt.  '294. 

Hut  as  the  severity  of  this  punishment  prevented  the  execution  of  the  b»i 
*  a."  mitigated  by  the  statute  '.'3  Hen.  8.  c.  :),  which  prescribes  themetbufe 
prjcifdini?  in  attaint,  and  indicts  more  moderate  punishments  upon  attain 
jurors ,  in  proportion  to  the  damages  sustained  by  the  party*  by  the  fake  wc 
d:«.**f  ▼?/.  perpetual  infamy  -,  and  if  the  cause  of  action  be  above  40/.  value, 
furniture  of  'iol.  a  piece  by  the  jurors  ;  or  if  under  40/,  then  5/.  a-pkee,  tft  : 
ei,\  hied  Ijet^u-n  the  king  and  the  party. 

Ar:d  it  sctfas  that  a  mun  might  bring  an  attaint  either  upon  the  stalnte,  or 
fusion  U^at  hi?  election  y  and  if  herewrercd  in  eithvr  he  was-sjMrtbves 
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ATTORNIES. 

attorney  is  one  set  in  Dig  place  of  another  ;  and  is  cither 
,as  an  attorney  alius:  or  private,  having  authority  given 
act  in  tlic  place  nf  him  by  whom  he  is  delegated,  in  pri- 
n  tracts  and  agreements  ;  which  authority  must  be  by  deed, 
may  appear  that  the  alto  nicy  has  pursued  his  Cuimmissiuii : 
all  perilous  are  capable,  and  therefore  it  may  be  executed 
iks,  infants,  fcme.co  verts,  persons  attainted,  outlawed, 
luuuieated,  vilk-ins.  aliens,  and  like  persons  ;  for  this  be- 
lj-  a  naked  authority,  the  execution  of  it  can  be  attended 
n  manner  of  prejudice  to  the  persons  under  such  inca. 
s  or  disabilities,  or  to  any  other  persons,  vdi.i  by  law  may 
my  interest  uf  kiich  disabled  persons  after  their  death.  1 
'»  Auridgm.  title  Attorney. 

the  aUorniej  here  treated  of  arc  Attorniei  at  law;  per. 
hose  peculiar  province  il  is  to  prosecute  and  defend  for 
,  and  who  are  considered  as  officers  b^lon^io^  to.  and  un. 
e  control  uf  the  courts  of  justice  ;  res  pec  ling  these  per. 
Iiere  arc  rari mis  regulations,  which,  for  the  better  under- 
13  of  the  subject,  are  arranged  under  the  following  heads: 

J.   Who  are  capable  of  acting  as  at t amies. 

I.  Clerks  articled  to  attoruies. 

I.  Duty  of  an  attorney,  and  ftii  power. 
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V.  The  privileges  of  an  attorney. 
VI.  How  punished  for  misdemeanors. 


1.     Wlio  art  capable  of  acting  as  attorniet. 

To  ho.  bound  ty  -  Geo.  %  c.  C3,  (made  perpetual  by  30  Geo.  2.  c.  19)  »• 
fur  live  ycurs.  person  shall  act  as  an  attorney  or  solicitor  in  any  of  the  cuntO 
at  Westminster,  the  duchy  court  of  Lancaster  at  Westvu*- 
star,  in  the  great  sessions  in. IVales,  the  courts  of  the  counties 
palatine  of  Chester, Lancaster,  or  Durham,  or  in  any  other coart 
of  record  in  England,  unless  such  person  shall  have  been  bouid 
ly  contract  in  writing,  to  serve  as  a  clerk  for  fire  years,  to  U 
attorney  or  solicitor,  sworn  and  admitted  ;  and  unless  such  per- 
son shall  haru  continued  in  such  service  during  the  said  term, 
s.  5,  7. 

And  tins  provision  is  not  complied  with  by  the  clerk  serving  p«t 
of  the  time  with  another  attorney  by  bis  master**  con  sent, and  tkfl 
rest  of  the  time  mi th  his  master.     Ex  parte  II ill,  II.  38  Gc*. 
3.  7  Ter.  Rep.  456. 
AdiBis&icn.  One  of  the  judges  in  the  courts'of  Iaw,and  the  master  of  the  RoBfc 

or  two  masters  in  chancery,  and  a  judge  of  the  other  courts  d 
equity  respectively,  shal!,before  they  admit  any  person,  examine 
him  touching  his  fitness  and  capacity ;  and  if  approved  of,  heshtll 
be  sworn  in  open  rour',  and  admitted  and  inrollcd  without  fee; 
except  Is.  foe  administering  the  oath  ;  which  admission,  impres- 
sed with  a  proper  stamp,  which  by  4  1  Geo.  3.  t\  9*.  is  20/.  shall 
be  «ignc.d  by  the  judge  and  delivered  to  him.    2  Geo.  1.  c.  23. 

s.  6.  S. 
0*th«  on  ad-         ^n,j  ^e  oajns  cf  attornic?  and  solicitors  *hall  be  respecting' 

as  follows  :  /,  A  /*  do  swear,  that  I  iz ill  truly  and  honestly  <fc 

vican  myself  in  the  practice  of  an  attorney   [nr  solicitor,  as  tfci 

case  i*"]  according  to  the  ba  I  uf  my  knowledge  and  ability ,  sonify 

me  God.  s.  13.  &  14. 

t( natty  on  act-      And  in  case  any  person  shall  in  his  own  name,  or  in  the  ua* 

nig   before  aii-  of  any  other  person,  sue  out  any  writ  or  process,  or  commend 

rained.  prosecute,  or  defcud  any  action  or  suit,  or   any   proceedings  it 

any  of  the  courts  of  law  or  equity,  as  an  attorney  or  solicitor 

for  or  in  expectation  of  any  gain,  fee,  or  reward,  without  brio; 

admitted  and  inrolled,   such  person  for  every  such  offence  M 

forfeit  JK)/.  and  bo  incapable  to  act  in  future,  the  said  penalty  t 

"be  recovered  in  any  court  of  record  at  Westminster,  in  the  com 

ties  palatine,  the  great  sessions  in   I  Vales,  or   at  the  arizes  < 

quarter  sessions,  by  any  person    who  shall  sue  within  tweh 

months  after  the  offence,  with  treble  costs;  and  no  such  suit  c 

iiiformathm  shall  be  removed  before  judgment;  or  stayed  by  cc 

tiorari. .«.  24  &  £5. 


ATTORNIES.  233 

and  8  Will.  3.  c  24,  Any  attorney  or  solicitor  Oathi  of  allegU 
:h  before  he  hath  taken  the  oaths  *,  and  subscribed  ance  to  ^ 
jd,  as  other  persons  qualifying  for  offices,  shall  incur  fakeiu 
• 

.  Geo.  3.  c.  32,  Such  oaths  and  declarations  shall  Roman  Catho- 
red  of.  any  person  professing  the  Roman  Catholic  ll«  ra°y  •<*. 
it  the  oath  of  allegiance,  abjuration,  and  declara- 
s  act  may  be  taken  and  subscribed  in  lieu  thereof, ' 
aken,  subscribed,  and  registered,  shall  be  suffi- 
bling  Reman  Catholics  to  act  as  attornies  or  soli. 
I. 

Iso  taking  their  solemn  affirmation  instead  of  the  Quakers  may 
ted,  may  act     12  Geo.  2.  c.  13.  *.  8  ;  and  8  Geo.  &<*• 

\Gco*  3.  c.  80.  s.  1,  Every  attorney  or  solicitor,  To  take  out  a 
any  court,  holding  pleas  for  40*.  or  upwards,  shall  ^a'ium6- 
ertificate  of  his  admission  or  iurolmeitt ;  dliy.  * 

ch  certificate  there  shall  be  charged  a  stamp  duty  by 
c.  98. 

idiog  within  the  limits  of  the  two-penny 
d    admitted  three   years     or  more) 

•  •  • 

>f  admitted  three  years,  yearly 
esidiog  in  any  other  part  of  Great 
tod  admitted  three  years,  yearly 
>f  admitted  three  years,  yearly . 
r  attorney  and  solicitor  shall  annually,  between  the  WLcre  and  how 
ovember  and  the  end  of  Michaelmas  term  then  next tobc  i»l""11  *-*• 
luring  such  time  as  he  shall  continue  to  practise, 
shall  commence,  carry  on,  or  defend  any  action 
irocecdinp;*,  whatsoever,  deliver  in,  to  the  commit 
tamps,  or  to  their  officers  at  tho  head  oiiicc  of 
iddlesex,  a  paper  or  note  in  writing  containing  his 
ace  of  residence,  whereupon,  and  upon  payment  of 
hi  ties  imposed,  every  such  person  shall  be  entitled 
ate  duly  stamped,  which  tiic  said  commissioners  or 
I  shall  cause  to  be  immediately-  issued  under  tho 
me  of  the  proper  officer,  in  such  form  as  the  com- 
tay  derise.    37  Geo.  3.  c.**J0.  s.  2d  to  31. 

r  certificate  to  be  obtained  as  aforesaid  shall  be  en-  'Vluroandhow 
of  the  courts  in  which  the  person  described  therein  lok>*  ^'""ci. 
littcd,   before  the  commencement,  of  Hilary  Term, 
following  41  Geo.   2.  c  59.  5.3.)    or  before  such 
be  permitted  to  practise   as  aforesaid  with   the  res. 
MS  of  the  said  courts  appointed  by  23  Geo.  .*.  c.  HO. 

'■■■■■      W>  '       ■  ■  '  -■■..»■■■        .—     I  ....  ,  ■  

tit,' see  under  the  Title*  Oaths.' 
Butters,  foe  the  Title**  FapisU5 
rt.  wider  the  l)Uc '  Garten' 
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$.  4.  to  grant  certificates,  that  is  to  say  the  chief  clerk  or  o. 
proper  officer  of  the  court)  who  upon  payment  of  the  fee  of 
arc  to  cuter  in  alphabetical  order,  the  names  of  the  persons 
scribed  in  such  ccrtificatcs,with  their  places  of  residence,  and 
respective  dates  of  the  certificates,  in  books  or  rolls  to  be  ] 
pit  ml  for  that  purpose.     37  Geo.  3  c.  90.  #.  36*  to  31. 

To  which  books  or  rolls  all  persons  aro  at  seasonable  ti 

to  hare  free  access  without  fee  or  reward.  37  Geo.S.c.QQ.s.  £6, 

T>..tcaml  r  .nti-      Certificates  issued  between  the  1st  of  November  in  any  y 

i.nn:io  of  hi-  and  the  end  of  (he  then  next  Michaelmas  term,  shall  bear  < 

Lid aic.  cn    tiu,  oj  0f  November  ;  and  certificates  issued  at  auy  o> 

time  shall  hear  date  on  the  day  on   which  the  same  are  issi 

and  cease  on  the   1st  day  of  November  then  next  follow! 

Ibid. 

IT'-i'M".*  fi,riy      Any  person  residing  forty  days  in  a  year  within  the  limit 

h:/.  '    "  r  U  standing  he  may  at  other  times  be  resident  out  of  the  limits. 

Geo,  11.  c.  80.  9.  6\ 
A.rin»_-.vit!.«;it      And  every  person  who   shall  prosecute  or  defend  any 
a  ti-riiiicdU-.       without  such  certificate,  or  shall  deiiver  in  a  false  place  of  r 

deuce  to  etude  the  high  duties,  shall  forfeit  50/.  and  be  incapi 

to  recover  any  fees  on  account  of  such  suifc     25  Geo.  3.  c. 

*.  7,  and  37  Geo.  3.  c.  90.  *.  30. 
Or  up ckciin'*       ^lu*  cxcrY  Person  k/:o  shall  neglect  to  obtain  his  certificate, 
ii.i.tki -inn  oZv' one  near  \ shall  from  tlienceforth  be  incapable  of  practising ;  i 
iwra\ii«r.         his  admission  shall  be  void  :    but  the  court  may  re-admit 

on  payment  of  the  duty  accrued  since  the  expiration  ofhisfcr 

cate.  and  such  further  duty  by  way  of  penalty  as  the  courts  5 

think   fit  to  order.     37    Geo.  3.  c.  90.  s.  31. 

The  penalties   are  recoverable  with  full   costs  to  the  imi 

him  who  shall  sue  in  the   courts   at   Westminster.     25  Geo. 

<;.  SO.  s.  29. 
Or  o  c*  rtlfimtc      An  attorney  or  solicitor  admitted  in  two  or  more  courts,  w 
€.1.1^  iiM-sirv.  a  certificate  from  either,  may  act  in  any  of  the  other  courts. 

Geo.  :'..  c.  JSO.  s.  9. 
Aitc.nu ■>  is'jtv        Anv  person  admitted  an  attorney,  wtfly,    on  cxaminatioi 
l«-  iiiini'iiicii  a  af->  repaid,   he  admitted,   sworn   and  in  rolled   a  solicitor  in 
*uii<;.iur.  or  (Wy  0J  the  courts  of  equity*  without  any  fee  for  the  oath, 

stamp  on  such  admission.     2  Geo.  2.  c.  23.  s .  20. 
s.licitor*  In  And  any  person  sworn,  admitted,  and  inrollcd  a  solicifoi 

t/'"r;*|lli^cjl"  any  court  of  equifv  at  Westminster*  may.  on  examination 
.:.:;i:.r«.!  ,?i  '*  "••'milted  an  attorney  of  the  coin :  of  King's  Bench,  or  Com; 
n.-mix.i  law  IMea-j  their,  u  it  hunt 'fee  for  the  oatu,  or  stamp  on  ad  miss 
''«"•  'JJ  (reo.  2.  c.  20.  s.  15. 

<>.    •t!iii,».r  in      Also,  any  person  admitted  a  solicitor  in  any  of  the  coin* 

r^     l,,l(,l     chiincei  v,  e.\checiiier,  dt'ehy  of  J*ftn*'it*frr*    counties    palai 

!,  V.  .i '..*'       ail»  i;rc.it  serious  in  Wales,  mav  in  like  maimer  be  adnittte 

Hi.u.in.1-.  all  oilier  eoi.ru   uf  ecniiiyj  without  fee  or  stamp.      £  Geo 

a,  'J  J.  j.  21.  " 
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anon  admitted  in  one  court,  and  having  obtained  lis  May  tct  •»  th« 
e,  may  with  the  consent  of  any  attorney,  who  has  also  "a"10  ot"  «■»• 
a  certi6cate(*uch  consent  being  in  writing,  aud  signed  l    r* 
ttorney),  in  the  name  of  such  attorney,  prosecute  and 
ly  proceedings  in  another  court,  notwithstanding  he  is 
«  and  admitted  of  such  court.    2  Geo.  2.  c.  23.  $.  10. 25 
80.  s.  8. 

any  sworn  attorney  shall  knowingly  suffer  any  person  Suffering  «m- 
g  a  sworn  attorney  or  solicitor  to  act  in  his  name,  he  qu^tied  P"- 
ncapable  to  actTM  an  attorney,  and  his  admission  shall  {I^J^JL*61  m 
2  Geo.  2.  c.  23.  *.  17. 

-  one  attorney  gives  another  leave  to  practise  in  his 
shall  answer  for  all  the  rillanics,  and  practices  that  ho 
n  his  name.     K.  r.  Torcn  of  Andover^  12  Mod.  Rep. 

sworn   attorney   or  solicitor  shall   knowingly  act  as  Acting  for  n    ' 
r  any  person  net  qualified    he  shall,  on  proof  thereof  j*r,°u  w,l"»» 
iirt,  on  oath,  in  a  summary  way,  be  struck  off  the  roll, 
crer  after  incapacitated  ;'and  such  unqualified  person 
n  such  complaint  and  proof,  be  committed  to  the  prison 
rt,  for  not  exceeding  one  year.  22  Geo.  2.  c.  46.8.  11. 
srson  who  hath  becu  admitted  an  attorney  in  any  court  Qualified  attw- 
at  Westminster  shall  be  capable  of  being  admitted  in  nics  may  act  in 
ior  court  of  record  ;  if  qualified  according  to  the  custom  inferior  court* 
aurt.     6  Geo.  2.  c.  27. 
!/c«.  4.  c.  19,  No  steward*  bailiff  nor  minister  of  lords  of  Offices  of 

4*  I    '  * 

i,  which  have  returns  of  writs,  shall  be  attorney  in  any  lra»cu*e»  »<* 
in  the  franchise  or  bailiwick  whereof  he  shall  be  officer. 
Him.  b.c.  4,  No  umlertht*riff,  sheriff's  clerk ,  receiver,  Under  sheriff 
IPs  bailiff,  shall  be  attorney  iu  the  king's  courts,  during  ho1  tu  acu 
hat  he  is  in  office  with  any  such  sheriff. 
his  ancient    statute    is  founded   in  good   policy,  for 
sdmheriffs    were    allowed    to  practise  as    attornies, 
be  a  cause  of  increasing  suits,    a    temptation     to 
,and  an  hiuderance  in  the  dispatch  of  their  proper  busi. 
^notwithstanding  the  abote  a c<,  under* her iffs  (being 
red  attornicsj  now  contrive  to  elude  this  provision  by 
r  in  the  name  of  other  attornies.     H  ooifs  Inst.  74.   "  Kecusant  cwt- 
oc.   1.  c.  5,    No  recusant   convict   shall  practise  as  >i«tuot  to  ace* 
ey  or  solicitor,   on  pain   of  U.vl.  half  to  ihe  king, 
to  him   that  shall   sue  in    any  court  of  record.     *. 

•  31  Geo.  3.  c.  3-2,  Any  person?  professing  the  Roman 
religion,  takin*  the  oath  of  a  Id -fiance,  abjuration, 
Of  the  declaration  iu  this  act  mentioned,  iuay  act  as 
d*  solicitors,  t 

t  act.  um lw'fit lc  P.».?i  ts. 

*  act,  midi'i  fl  itlc  i\u  >  :  s. 
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Persons  eon-         By  VI  Geo.  1.  c.  29,  made  perpetual  by  30  Geo.  3.c.  1 
vkted  of  for-     «  If  any  person   convicted  of  forger}*,  perjury,  or  su 
ftrj  not  to  act.  ^on  tjlereofj  or  common  barratry,  shall  practice  as  an  at 
or  solicitor,  or  agent,  in  any  suit,  in  any  court  of  Jaw  or 
within  England,   the  judges  shall  on  complaint  cxami 
natter  hi  a  summary  way  in  open  court;  and  if  it  appea 
the  person  complained  of  hath  offended,  the  judges  shall 
such  offender  to  be  transported  for  seven  years,  as  a 
s.  4. 
Ho  attorney  to     By  5  Geo.  2.  c.  18,  No  attorney  or  solicitor  shall  be  c 
act  »>•  justice.  |Q  continue  or  bea  justice  of  the  peace,  (except  in  any  city, 
or  liberty  having  justices  of  their  own)  during  such  tim< 
«hall  coutiouein  practice  :  and  if  he  do,  he  shall  forfeit 
one  moiety  to  the  king,  and  the  other  to  hint  who  will  sue 
court  of  record,     s.  2,  3,  4. 
Unqualified  A   person    acting  as  solicitor  or  attorney  in   the  < 

peaaoni  not  to  court,    without  having  been    legally  admitted ;    shall 
wme  in  the        2q£   w',tn  C0Sfc  .  to  him  who  shall  sue  within  twelve  n 
county  court.    ^  ^^  o^  ^  majesty's  courts  of  record.     12  Geo.  2. 

#.7. 

Nor  act  in  acs.      Xor  shall  any  person  act  as  an  attorney,  solicitor,  or 

aious.  at  any  general  or  quarter  sessions  without  being  admit t 

jnrollcd,  on  pain  to  forfeit  50/.  to  him  who  shall  sue  in 

months,  with  treble  costs ;  and  if  any  attorney  or  solicitc 

permit  any  person  not  admitted  and  iurolled,  to  makeusi 

name  in  such  sessions,  he  shall  forfeit  50/.  in  like  tuanue 

Geo.  2.  c.  46.  s.  12. 

Clerks    of  the      And  no  clerk  of  the  peace  or  his  deputy,  or  any  unde 

peace  and  un-  0r  ],is  deputy,  shall  act  as  a  solicitor,  attorney,    or  age 

der  *bcriffs  not  aj  quarter   serious  of  the  peace   oi'the  coi 

lo   net   in    scs-       j    <y  *  * 

sjonSt  place  where  he  shall  execute  his  said  office,  on   pain  of 

aforesaid,  s.  14. 

Noattemcy  No  attorney  or  solicitor,   who  shall  be  a  prisoner,  or 

under  confine-  the  rules  of  any  prison,  sh;;il  in  his  own  name,  or  in  then 

mvnt  to  sue.      aiiy  other  attorney,  sue  out  any  writ   or  process,  or  cot, 

any  suit   in   law  or  equity  :  and   all  proceedings  in  mii 

shall  be  void  ;  and  such  attorney  or  solicitor  struck  oil'  tl 

and  incapacitated  :  and  any  attorney  or    solicitor  per 

&uch   prisoner  to  commence  any    suit  in    his    name,  sli 

be   struck  off'  the  roll  and  incapacitated.     12 Geo.  2. 

s.  V. 

I5ut  such  person  so  confined  may  carry  on  any  suit  com: 
before  his  confinement,     y.  10. 

And  an  attorney  when  in  prison  may  sue  by  attach] 
privilege  for  a  ucbt  of  his ow n,  notwithstanding  the  sU 
Ter.  Hep.  G71. 
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■ 

//.  Clerks  articled  to  attornies. 

■ 

By  34  Geo.  3.  c  14.  Axl  articles  whereby  any  person  whq  Stamp  duty  cm 
Aili become  bound  to  scire  as  a  clerk  in  order  to  his  admission,  article*  of 
tt»  solicitor,  or  attorney,  in  any  of  the  courts  at  JVest  minster  %  ciejk*"li*- 
lUl  be  charged  with  a  stamp  duty  to  the  amount,  (by  44  Geo. 
1 1  88- )  of  1 10/. 

And  in  any  of  the  courts  of  groat  sessions  in  Wales,  or  in  tho 
[   puties  palatine  of  Cluster,  I*ancaster  or  Durham^  or  in  any 
enrtof  record  in  England  holding  pleas,  whore  the  debt  or  da- 
Mgc  shall  amount  to  40*.  and  not  in  any.  of  the  said  courts  at 
Wttimuuter.    44  Geo.  3.  c.  98.     55/. 

And  any  assignment  of  such  articles  or  contract,  or  new 
trucks  or  contract  for  the  residue  of  a  term  occasioned  by  the 
iatk  of  any  former  master,  shall  also  be  charged  by  44  Geo.  3. 
C.98.  with  a  stamp  duty  of  1/.  10*. 

And  no  person  so  bound,  shall  be  admitted,  unless  the  con-  stamped  iudet- 
tnetdoly  stamped  shall  be  inrollcd  or  registered  with  the  pro-  turcs  to  be  in* 
jer officer  of  the  court,  together  with   an  affidavit  of  the  time  ">lle<U 
pftheciecution  by  such  clerk,   zcithin  six  months  next  after 
tie  execution  thereof ;  and  if  not  so  inrolled  or  registered   the 
•mice of  such  clerk  shall  be  deemed  to  commence  from  the  time 
flf  enrolling  or  registering,  and  not  from  the  execution.  34  Geo. 
I  c.  14.  s.  % 

No  attorney  or  solicitor  shall   hare  more  than  two  clerks  Attornies  to 
at  the  same  time   bound  by   contract  in   writing.    2  Geo.  2.  ,,iiVlJ  uo  m,,rs 

C.23.  f.  16.  ibmitnoirlciU 

Eicept  tho  prothonotaries  of  the  common  pleas,  and  the  se- 
condary of  the  King's  Bench,  and  the  prothonotaries  of  the 
counties  palatine,  and  the  great  sessions  in  Wales,  who  may 
flare  three  at  the  same  time.  t.  16. 

Nor  shall  any  attorney  or  solicitor  .retain  any  clerk,  by  con-  And  only  while 
tract  in  writing,  after  he  shall  have   discontinued  busiuess,    or  he  sh  ill  a.  luai- 
daring  such  time  as  he  shall  not  actually  practise  as  an  attorney  ly  i>rJCltcc- 
•r  solicitor.  *  2'2  Geo.  2.  c.  46.  s.  7. 

And  every  person  bound  to  serve  as  a  clerk  to  any  attorney  Affidavit  or  the 
Or  solicitor,  shall  withiu  three  mouths  cause  .1n  aflidavit  to  be  cui-cumm  <>t* 
■ude  of  the  execution  of  the  contract ;  in  which  shall  be  spe-  ,,IC  t«»nir.»i:i  to 
cified  the  name  of  the  master  and  of  the  person  so  bound  :  their       eu  crc  " 
places  of  abode,  and  the  day  of  the  date  of  such  contract  ;   mid 


•And  in  ihr-  court  of  Kiup*s  Rcnoli,  :i  rule  has  bn-n  nvcnllv  in.id«*  h\ 
ffipport  rfth**  p'tnilat ions  of  this  not,  uhYh  *iil  vriy  p*«»l*ni,ly  bo  ;nlir.>u*«l  in 
(foetffacr  court s,as  its  tendency  is  tu  riiiiircc  tlu-  ic -rulnr .-  u  \  ic  of  a  i  li  j  Jv,Ii:|», 
ttri  pp-rcnt  improper  chanu:t(.*rs  fin  in  Ik-hut  n«iini;:«-fl  n:i.<n.if  ■■> ;  aui-iiii; 
Qtiier  matters,  it  directs,  that  noaltitrnfii  anptiyai  us  jui'.ur  vr  cU.!.  Uf 
#■¥  ether  attorney  *hutl,  during  the  tithe  of  s;ch  en;p:>;j%  .'i.-'.r  -w  /.•.'.  i*  «i«v 
tferk,undfr  artirlt*  ;  ami  that  uo  ttrvU'c  under  tuck  •  ,)./Yi't>-  »■;.'■'/  It  £  ol. 
C'czcril  rule  »J  A*,  b.  Tr.  'IVrui.  £1  Utu.  J.    •*  'IVnu.  ii-.-p.  j7.'. 
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such  affidavit  is  in  be  filed  within  the  said  time  *,  with  the 
per  officer   of  the  court,  who  shaft  mark  the  <late  of   1 
Mich  a  Hid  av  it  on  the  back,  or  at  the  bottom  thereof  ;  and  < 
the  substance  in  a  book,  which  may  bo  searched  by  any 
son,  without  fee ;  and  the  officer  at  the  time  of   filing- 
affidavit  may  take  '2«.  and  (id.  l22  Geo.  2.  c.  46.  s.  3,  5,  6. 
And  no  person  shall  be  admitted   or  inrolled   before 
affidavit  so  liled.  shall  be  produced  and  read  in  Oourt.  s»  4. 
r?f r]c*  mnst  And  such  clerk  shall  during  the  whole  tine  continue 

M-rvi- 1  he  h  hole  be  actually  employed  by  such  attorney  or  solicitor,  or  kit  a& 
five  jcars.        -^  ju  ^  proper  business  of  an  attorney  or  solicitor.  *.  8. 
Turning  over  of     And  if  the  master  thai!  die  or  discontinue  practice  or  the  • 
clrrk>.  tract  by     consent  bo   canceled  or    the  clerk  discharged 

rule  of  court,  the  clerk  may  be  bound,  during  the  res 
of  the  term  to  another  master,  so  as  affidavit  be  made  and 
of  aforesaid,  of  ike  execution  of  such  second  or  other  couti 
s.  9. 
J*ffr<1gvit  ofnc-      And  every  person  bound,   shall,  before  he    be  admit 
in  a  I  *crvire,  to  rause  an  affidavit  of  himstlj\  or  such  person  to  whom    he 
hv    insure  Nnd  bound,  to  be  made  and  hied    with  the  proper  officer,  tha 
re  Ui"  hath  actually  served  and  Ikvii  employed  during  the  said  wl 
term  of  fire  years  J.  s.  10.  v 

And  he  shall  alsu  before  he  shall  be  permitted  to  practis* 
to  be  enrolled,  make  an  affidavit  of  the  due  payment  of 
duty' on* the  articles,  and  shall  insert  in  such  affidavit,  the 
paid  in  respect  thereof,  and  also  the  name  and  abode  of  thepei 
with  whom  such  contract  was  entered  into,  the  time  of  the 
edition,  and  of  the  enrolling,  and  if  already  admitted  in 
other  court ;  which  affidavit  shall  be  fikil  with  the  proper 


fim*ioi>, 


i— . 


*  R«.if  inth«  synrral  imlrmnity  art,  whi<*1i  pn«sr*  almost  ovrry  ymr.  t 
is  tisanlly  a  claim:  whiHi  it'm<-'»  ji«ts««us  wim  lunv  oiniirnl  to  ntakcaiti 
flu'^c  afii'l.niis  \vilktin  the  tinit*  ainiw  iunitrd,  further  time  mi  t«>  do. 

f  And  by  th<*  -asm:  m'n-T;i|  ruir,  in  tln»  Kind's  Dfiicli,  mcnliuiW  in  t 
XlUT  nolo,  it  i«  it'.'.ilnl  o»"»li:nilf  (.'tut  no  -Irr'c  .•.trill  h  •  ui  Itltnty  /</  *i'/iv  fhr ' 
#»/*  nidi  atfortir-fji  .•  '.#/:-.  r  then  one  ;frar  oj  Hi*'  i  /.  rkJitp,  and  flirt  milt  tf'izic 
<-'«.■;«/  (hat  tint;  .•"'/■./.'  w<i  be  $  »o«/.  Lai.liitic,  A".  II.  Tr.  Term  Jl  <Ju 
i'lcriu  Itep.  :)1i», 

}  ,\\u\  it  i*  a!s»  nrderril  by  the  o.urt.  of  Kind's  Jk*r.rh  in  the  atyiYCl 
tlciiit  ■»  .■  ••  r.«*ral  rulr.  An-l  another  of  'Inn.  7 •■/•..>  i  (tf.  .},  tint  rjifh 
vhit  sit"1'  i  :."«■■■•■■  '«  nUi>'t1er  i;th,ii.'ifin  «v  n't  u'/-»r«r7  in  r/.,tf  rrivr',  «**' 
ilinll  »of  (ii  :r  /u  ■■■/  «i  ■'■  <•//■  (I  u  •  ulioniff  or  M/ii«//.'/r  >.•/  ontf  other  nmrt, 
for  ill: njiavc oj  i.i«v  'u'f  n  nn.  /#,»■:/.■  i.v..  in  tlw  Scrui  lu  ;*A/i"A  Ar  >lntll  nby'y  ' 
mdnnUnl  I'.'iur  hi-  nnmr  </'/./  a  jh  lrt  n/il  «/• ;  tilr  nun?  cntl  .titotlv  uf  the  :lUi 
U>  urlnun  l.e  shall 'r ui-  6:\'fi  ritntc;ft  uiitft  n  ni  U'^tl'lr  \'lt:trnctcr*t  M  Ar  ut 
tin  //■!-  outliflr  <;/ ''//.i  c»::rt  ii/'A'/w/v  Heurli,  h>  s'tfii  /■/«'■«*  u'a  p-i'tfir  i/frf.ir 
n»ittjf!if  lift:  utf  ;  «/.-."  in  ';'•■•  /w/z^'v  lunch  opin  .  an-:' 'it*'*  it;  it  b'*i\  'i  be 
et  r„  t;  of  the  Ju'f^t    tfULiiiun.      (ivn.  J I  ■tic  i\.  li.      Tr.  J  I    (jiv.  J,     4    . 
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,  and  shall  be  produced  and  openly  read  in  court  before  he 

I  be  admitted.     34  Geo.  3.  c.  1 1.  * .  3. 

.n  attorney   of  the   King's  Bench,  having  by  mere   colju-  Cliche  srr- 

,  and  with  intent   to  secure  the    business arising  from  (In;  VK'1-  widiiniu* 

*iers,   taken  one  of  the  turnkeys  of  the  kiug\«   liench  ^J^1  of  tbc 

m  for  hit  articled  clerk,  who  still  continued  to  act  as  turn, 

not  being  lodgod  or  entertained  by  his  roaster,  and  only 
•ting  as  his  clerk,  in  matters  relating  to  the  prison,  tub 
it,  on  com  plaint  thereof,  by  the  clerk  of  the  papers  of  (lie 
a,  ordered  the  articles  to  be  cancelled*  which  they  accord- 

were  in  court*    Frazcr'i  6'wr-  I  Burroua  291, 

///• .  Duty  of  an  attorney,  and  his  power. 

m 

i  attorney  is  not  compellable  to  appear  for  any  one,  nuhss  x„t  obliged  t« 
Let  his  fee,  or. backs  .the  warrant,  and  then  ihc  court  n  ill  jp-car.orado- 
Jtion*,  compel  him  to  appear,  \  Sal!:.  87.  iindam.  md-.-»s 

id  if  any  attorney,  after  a  writ  is  taken  out  and  bbawn  [*  J1^1'"111"* 

him  undertakes  to  appear  for  a  defendant,  the  court 
ampel  him  to  do  it,  according  to  his  undertaking,  iu  or. 
oinake  the  proceedings  regular.  I  S/runge  6Q'J. 
here  an  attorney  takes  on  him  to  appear  the  court  looks 
rthcr;  but  proceeds  as  if  the  attorney  had  suilicieut  aulho* 
and  leaves  the  party  to  his  action  against  him,  if  it  turns 
IhiTwise.     1  SaikJhQ. 

us  if  an  attorney  appears,  and  judgment  is  entered 
tt  his  client,  the  court  wilt  not  set  aside,  the  judgment, 
;h  the  attorney  had  no  warrant,  if  the  utiomev  bv  able 
sponsible  +  :  for  the  judgment  is  regular,  ar.d  the  plaintiff 

iu  sutler  when  in  no  default  ;   but  if  the    attorney  be  sus* 

i>or  not  responsible,  the  jml^inaitv,  i!i  I.e.  >el  ;i>iie;  for 

wise  the  defendant    has  no  remedy  ;  and  any  one  may  be 

ie  by  tl.ar  means.     1  Salic.  Htf. 

f  no  man. even  though  the  i»*!.rtie*  content,  can  be  attorney 

b  Mties  :  for  the  consent  ot 'parties  cannot  clause  the  law. 

t  Rep.  \7. 

t  can  any  attorney,  or  any  practicing  as  «o.iih,   be  bail  \»t  to  l»rrmu» 

f  suit  or  "action.  Uencrat   UkIcs,   Mic.   lb.»l?  and  Mic.  {y'M  m  Cl'11 


bililS. 


ithi<  rule  extends  to  an  attorney's  clerk,  Co:cj*cr  S'28.       >,\,r  !C^,.e  {„ 
ra  lc: see  jn  ejectment.  Hales  1  (j  11.  ••j.-ciimrni. 

an  attorney  may  become  hail   in  criminal  cases ;  for  the  K.a  mnv  hf 
jcs  not   appty  therein,  thus  an   attorney    was  admitted  ' -*d  in  cramuui 


casts. 


I  it  w*s  *»M  in  tf'igzv.    Ro'k,  Ilia;  cr  siuh'tum*  Lcft-rc  a  juij.*,  nn 
may  be cotuptrfku  thereto,     o  .!/«.-'.  A<;,.  K  Jm 

there  !hi  Ka,t>  kli*'1  be  put  to  hi*  actiou  n^:i|i»t'  thu  allviiicy.  G  Moi, 
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as  bail  for  the  defendant  Boiccs,  on  the  exhibition  of  art 
of  the  peace  again? t  him  by  his  wife  lady  Slralhmors.  i 
Boiccr,  2  Douglas*  8ro.  ed.  46G. 
Not  to  disclose  An  attorney  or  solicitor  is  not  obliged  to  give  evidence,  < 
cliuii*s  secret*,  discover  such  matters  as  come  to  his  knowledge  in  the  wa 
his  profession  ;  for  by  the  duty  of  his  office  he  is  oblige 
conceal  his  client's  secrets,  and  were  it  otherwise  no  pe 
could  ever  with  safety  employ  one.     2  Bacon's  Abridge  $i 

And  where  an  attorney  was  served  with  a  subpeena  to  \ 
duce  in  evidence  before  a  grand  jury,  certain  papers  whicl 
client  had  formerly  produced  and  insisted  on,  before  a  mi 
in  chancery,  and  such  attorney  neglected  to  appear  in  ot 
ence  to  such  subpeena,  the  court,  on  a  motion  for  an  att; 
inent,  were  clearly  of  opinion,  that  the  attorney,  instead  of  | 
ducing  the  papers  against  his  client  ought  to  have  immedia 
delivered  them  up  to  his  client  on  receiving  such  a  subpoe 
and  therefore  refused  the  motion,  K.  v.  l)ixon^  3  Burr 
1688. 

And  m  Lord  Say  and  ScWs  case  the  court  said,  that 
attorney's  privilege  was  the  privilege  of  his  client ;  and 
an  attorney,  though  he  would,    yet  he  should  not  be  alio 
to  discover  his  client's  secrets.     10  Mod.  Rep.  41 . 

But  as  the  inconvenience  would  be  very  great  if  an  at 
ney  or  solicitor  could  uot  be  made  use  of  as  a  witness  in 
manner  whatever ;  the  courts  permit  him  to  be  asked,  u 
every  question,  if  he  knew  any  thing  of  the  matter  of  his  c 
knowledge  ;  or  from  his  client ;  for,  though  the  oath  is  gc 
ral  to  swear  the  whole  truth  ;  yet  the  intention  thereof,  am 
the  law  is,  only,  that  he  should  declare  what  he  knew  of 
own  knowledge,  and  not  to  reveal  what  he  was  intrusted  v 
by  his  client.     1  Keble  505.  and  l2  Bacon's  Abridges?. 

And  an  attorney  has  been  allowed  to  give  evidence  of  an 
know  led gment  made  by  lib  client,  touching  the  justice  of 
suit  alter  it  had  been  compromised  :  for  in  Odtden  v.  Kcndr 
it  appeared  that  an  action  hawn.;  been  before  brought  by 
now  defendant  against  the  pro  cut  plaintilf,  in  order  torccc 
against  him,  as  the  indorsee  of  a  promissory,  note  150/.  am 
compromise  having  taken  place  by  the  now  plain t in" s  pi} 
part,  and  giving  a  warrant  of  attorney  for  the  residue,  fhci 
defendant  told  Allen  j  his  attorney  in  that  suit,  in  the  inter 
and  before  the  warrant  of  attorney  became  due,  that  he  was  { 
it  wa*)  settled,  for  that  he  onl>  save  10/.  in  cash,  and  a  r 
for  it.  and   that  he  knew  it  was  a  lotterv    transaction,   wl 

m 

made  it  void.  The  present  action  having  therefore  been  bran 
to  recover  buck  the  mone\  so  paid  on  thegrouud  of  want  of  c 
^deration.  Lord  Kenton*  at  Ch.  J.  at  the  trial  suffered  A 
to  sive  evidence  of  the  above  conversation,  and  the  plan 
had  a  verdict;  a  new  (rial  was  a  fir r  wan!*  moved  for,  objec 
that  Allen  had   becu  iDpiopcily   permuted  to   give  ewiic 


~i 
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r  covet  refused  to  grant  a  new  trial  and  Said  the 
5  is,  whether  the  communication  were  made  by  the  cli« 
i  attorney  in  confidence,  as  instructions  for  conducting 
,  or  a  mere  gratis  dictum  ;  that  the  former  was  not  thg 
:  on  the  contrary,the  purpose  in  View  had  been  already 
:  and  what  was  said  by  the  client  was  in  exultation  to  his 
,  for  having  before  deceived  him,  as  well  as  his  adversary, 
laving  obtained  his  suit:  4  Term  Rep.  431. 
i  lord  Say  and  SeWs  cote  an  attorney  was  admitted 
that  a  deed  dated  23  Oct.  was  not  executed  until  five 
ftcr  ;  for  that  a  thing  of  such  a  nature  as  the  time  of 
[  a  deed,  could  not  be  called  the  secret  of  his  client,  and 
hing  he  night  come  to  the  knowledge  of  without  his 
cquainting  him,  and  was  of  that  nature,  that  an  attor- 
erned,  or  any  body  else,  might  inform  the  court  of.  10 
p. 41. 

(i  Doe  r.  JndrezcSy  the  court  held  that  an  attorney  ha* 
?ge  to  refuse  to  give  evidence  of  collateral  facts,  as  to 
;  execution  of  a  deed,  for  by  attesting  an  instrument  a 
ges  himself  to  give  evidence  of  it,  whenever  he  is  called 
d  his  being  an  attorney  on  the  other  side  is  no  reason 
Jng  this  engagement :  and  lord  Mansfield  said,  he  had 
n  attorney  obliged  *  to  prove  his  client's  having  sworn 
d  the  answer  upon  which  he  was  indicted  for  perjury* 
Rep.  815. 

j  writings  come  to  an  attorney's  hands  in  the  way  of  his  DetHinfa.  of 
as  an  attorney,  the  court,  on  motion  will  make  a  rule  wriiiug*. 
o  deliver  them  bark  to  the  party  from  whom   he   re- 
cm  :  but  where  they  come  to  his  hands   in   any  other 
or  on  any  other  account,  the  party  must  resort   to  hi| 
r  the  recovery  of  the  same.   1  Suit;.  87.     8  Mod.  Hep. 

\e  court  will  not  compel  an  attorney  to  give  up  writings 
the  other  party  agrees  to  pay  him  hi?    reasonable  de- 

12  Mod.  llcp.  554. 

there  clt'i'd*  aiv  delivered  to  him  on  a  special  trust,  :rt 
tgagor,  in  order  to  prepare  a  mortgage,  the  court  *iil 
im  fo  deliver  them  to  the.  mortgagee,  although  the  mort- 
J  be  indebted  to  him,  for  in  that  case,  he  cennot  detain 

any  other  money  than  what  may  be  due   to   Jiim   for 
the  mortgage  and  doing  ;h*t   very  kj*.iuebs.     8  Mvd. 

m 

itoconrt  under  circumstances  will  entertain  a  summarv 
on  over  an  attorney  of  the  c  jurt,  in  obliging  him  to  dr- 


of  ilic  King  r.  W'atMr.:.m,  M;c.  IS  Cco.l2t  reported  in  2  Stravgc 
piftlr contrary  ;  k'.it  ur John  Strains  uddt  a  quite,  olit-rtiitg 
i  Uci  in  hit  owu  kuou  'r»lgr,  oii'l  iv)  nutter  ©1  yecrccv  cgauuilicrf  :+ 
cfirttl. 

R 
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liver  up  deeds,  on  satisfaction  of  his  lien,  though  they  came  iati 
his  hands  asstcicard  of  a  court,  and  receiver  of  rents :  baft  i 
it  appear  that  a  third  person  is  interested  in  the  deeds  the  cote 
will  direct  the  master  to  take  a  security  from  the  person  to  wbfli 
they  are  delivered,  to  produce  them  on  demand  for  the  innoD 
tion  of  such  third  person.  Hughes  v.  3Jayre.  3  Term  kq 
275. 

But  the  court  will  not  proceed  summarily  against  an  *ttoraq 
who  has  acted  as  a  steward  to  another,  and  not  as  steward  of  J 
court  baron  to  compel  him  to  account  before  the  master  for  lji 
receipts  ami  payment  sin  respect  of  a  mortgaged  estate,  and  topaj 
the  balauce  to  hi*  employer,aitd  to  deliver  up  upon  oath  alidad? 
papers,  and  writings  relative  to  the  estate  :  this  being  the  propij 
subject  of  a  bill  in  equity,  and  not  like  the  case  of  a  mandioi 
to  compel  a  steward  of  a  manor  to  deliver  up  court  rolls,  in  liea| 
which  this  summary  mode  of  proceeding  has  been  adopted,  whfj 
the  steward  of  the  court  is  an  attorney.  Cocks  v.  Hurmm^i 
Easts  Hep.  10 1. 


The  net  of  in      If  the  plaintiff  and  defendant's  attorney,  do  agree  to  things,  i 
.  _der  to  the  proceedings  in  their  client's  cause,  which  are  not  *jj 

iiitfio  asc  icnt.  n|fCSf|y  prejudicial,  though  the  clients  do  afterward*  refuse  to 


afiornev   bind*  order 

nifestl 

sent  to  their  agreement,  yet  the  court  will  compel  the  pcrformtap 
of  it,  for  as,  they  are  aitomics  the  law  allows  I  hem  to  make  sad 
agreement,  and  if  the  clients  should  avoid  them  afterwards,  jj 
would  be  mischievous  in  delay  of  justice.  Lilly's  rractkaL  B$ 
4r/.*/err,  49.    See  afro  3  VincrrsAbridgm.  504. 

But  if  Ay  who  is  indebted  to  ]?,  upon  being  sued  by  an  attflC 
ney  in  the  name  of  if,  and  under  a  supposed  warrant  of  attoroaj 
from  ft,  pavs  fo  such  attorney  the  amount  of  the  demand,  yeti 
such  warrant  of  attorney  is  forced,  the  attorney,   though  igao 
rant  thereof,  acts  without  the  authority  of  A*  and  A  may  be  ob 
liged  b\  11  to  pay  it  over  again,  and  A's  remedy    is   against  tfci 
attorney  who  trusted  to  (he  counterfeited  warrant  of  atlornor 
although  he  conceived  that  he  was  acting  under  the  real  autha 
rity  of  ii,  I  Term  Rep.  HI. 
Sumt  to  ho  In-      [iy  o  Cev.  1>.  c.  t2.J,  fcvery  writ  or   process  for  arresting  tfc 
1  \'[ L  \ .°"  WfU   bod* ,  and  every  writ  of  execution,  or«uiue  label  annexed  lusud 
'  '  writ  or  process.,  and  every  warrant  to  be  made   out    thcreupoa 

shall  he  subscribed  or  indorsed  with  tin*  name  of  the  attorney 
clerl.  iu  court,  or  solicitor,,  immediately  em  proved  :  and  eu'ij 
copy  of  any  writtj  be  served  on  the  defendant  shall  be  I 
subscribed  or  indorsed.  $.  l22. 

JJut  the  not  subscribing  or  indorsing  the  u;wne«in  thewarrar 
made  out  on  the  process,  shall  not  vitiate  the  Minn*  ;  providerttfc 
writ  be  sutfecrihed  or  indorsed  :  but  the  sheriff  making  out  so*' 
warrant,  ami  not  Milxcribinu  or  indorsing  the  name,  shall  fo; 
feit  .1/.  to  be  a*sej ?:ed  upon  hint  us  a  fine,  by  the  cuuri  out  t 
which  fiii- pi-u^*»s  issued,  half  to  the  ki'»i;.  mid  half  to  the  pari 
;  jfjrirv.d.    1  J  <l'\u  Kl.  c.  \X  $.  -t. 


ATTORNIES.  213 

And  the  conrt  ot  King's  Bench,  in  the  cafe  of  Opptnheim  qui  Attorney's 
In  v.  Uarrison,  set  the  proceeding!  aside  for  irregularity,,  it  "Xui^utLo. 
ippearing   that,   although   they  had   the    name  of  a  regular  „-.... 
sttorney    in  fact  set   to  them;     yet   it   was  so    set  with* 
ni  any  authority  from  him ;  antf  against  the   attorney  who 
it  set  the  name  they  granted  an  attachment     1  Burrows  20. 

Bat  when  an  attorney  sues  by  attachment  of  privilege,  his 
Me  need  not  be  indorsed  on  the  wrty  for  the  act  only  extends 
(sates  where  the  attorney  sues  for  another  pcrsdn.  4  Term 
Is.  275. 

Al  warrants  for  confessing  judgments  taken  by  any  sheriff  or  On  executing  a 
Irissf  from  any  person  in  custody,  if  not  executed  in  the  presence  w»rr!l»l .  vf  *i- 
sfsene  sworn  attorney, and  his  name  itt  thereto  as  a  witness,  shall  ^7«  "w^m 
1st  be  af  any  force,  and  upon  oath,  that  the  same  was  notdonc,  attorney  for  the 
(tissse  shall  be  set  aside,  and  the  sheriff  or  officer  punished;  and  defendant  iob« 
Ijsigssent  be  entered  thereon,  the  same  on  motion  will  be  set  pment. 
tjftk,and  if  execution  be  executed  the  party  will  hare  restitu* 
fa.  Gem.  Rule,  Easter  Ter.  15  Cur.  2. 
.  Aid  there  shall  also  be  an  attorney  present  on  the  behalf  of 
fcaVfoirimt  Gen.  Rub,  Easter  Ten  4  Geo.  2.  2  StraMge 
ML 
,  Bat  where  a  warrant  of  attorney  io  confess  a  judgment  is  Warrant  of>;- 

tn  it  is  not  revocable ;  and  the  court  will  give  leave  to  en-  tor<"?  not  re* 
ip  the  judgment  though  the  party  does  revoke  it,  it  is  how*  *ocabIe* 
par  determined  by  the  party's  death,  unless  the  party  dies  in 
fe  vacation  following,  ia  which  case  it  may  bo  entered  up  in 
sis!  vacation,  as  of  the  precedent  term,   but  it    only  binds 
taKhaienfrom  the  time  of  signing.  ScUkclU  SB.  %  Ld.  Raymond 

.  Aid  a  warrant  of  attorney  to  confess  a  judgment  oxecuted  by 
||m>aer  in  custody  on  criminal  process  is  good  though  ho 
pstao  attorney  present.  4  Term  R«p.  439. 

*  By  an  order  of  the  courts  it  is  provided,  that  no  person  with-  ciiWfnj  the 
plnle  of  court,  order  of  the  judge  or  secondary,   and  notice  attorney. 

to  the  adrcrse  party,  or  his  attorney 5  shall  clian^e,  or  shift  his 
(Barney  3  or  if  dune  by  such  order  as  aforesaid,  such  attorney 
|ariy  coming  in  is  to  take  notice  at  his  peril  of  the  rules  in 
is  cause,  whereof  the  former  attorney  was  liable  to  talfc  notice, 
M  shall  also  pay  such  first  attorney,  upon  demand,  alj  su*ch  fee** 
lithe  secondary  shall  tax  to'  be  due  to  him.    1  DUcofl's  Abridg. 

m. 

;  And  the  attorney  ran  only  be  changed  by  such  order,  though 
■beever  so  great  a  cheat.  7  Mod.  Rep.  SO. 

m 

*  JV.  The  nttotarys  remedy  for  hisftd. 

*  By  3  Joe.  I.  c.  7,  No  attorney  or  policitor  shall  be  allowed  f,  Jr'\<!-  w* 
hf  we  given  to  a  serjeant  or  counsellor,  or  money  given  tothe  t^nf  d. 

Iris  ia  conrt.  for  co^IV*-,  unless  ho  l;av o  a  ticket  subscribed  by 
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the  se^jeant,  counsellor,  or  clerk,  and  he  shall  ghe  a  tree  liilt  of 

all  other  charges  to  Ills  client,  subscribed  with  his  vame^hefora  he 

shell  charge  his  client  with  any  fees,and  if  he  shall  demand  bjr  Us 

penalty  on       bill  any  sum  he  hath  not  laid  out,  the  party  grieved  shall  has* 

making  »  (mlie  Us  action  against  him,  and  recorer  his  costs  with  treble  da* 

<bar*e*  mages;    and  such  attorney  or  solicitor  shall  be  dbchajsi 

from  practising  any  more.  a.  1. 

A  defendant  pleaded  this  statute  against  an  actios  brought  bf 
an  attorney,  that  he  had  not  given  a  bill  of  charges,  and  the  yjlaV 
was  held  good.  3  Salkeld  19. 

But  when  the  executor  of  an  attorney,  or  his  adarinlstmtsr.  ' 
sues  for  fees,  it  is  not  necessary  that  the  bill  should  be  signet? ' 
ComberbacJto  Rep.  348.  Bamardiston  K.  B.  433.  -' 

Nor  where  there  is  a  special  agreement  to  pay ;  nor  where  if 
is  for  conveyancing  business.  3  Burnardiston^  K.  B.  li^f 
Bar  net  37.  •  - 

Bnt  if  part  of  an  attorney's  bill  is  for  business  done  in  coarif 
and  the  rest  for  conveyancings  or  parliamentary  business!  At 
master  has  power  to  tax  the  whole*   1  Douglas,  &uo.  edit.  WL 

*'"'  d°ornbuSI"        Upoa  *  motion  m  Ha-  Tcr-  31  Geo-  *> that  •»  *«owef# 
*iwrter>»e'.*t    ^ill  f°r  f^)  *&  of  which  were  due  for  carrying  on  a  prossftf 
stuns.        "      tk>n  by  indictment  at  the  quarter  sessions,  should  be  referred  to 
the  master  to  be  taxed,  tub  court  said  they  could  not  intarfsmi 
the  whole  of  the  business  having  been  carried  on  in  the  inMflr- 
court;  but  that,  if  any  part  of  the  attorney's  demand  had  art 
sen  from  the  conduct  of  business  in  the  superior  court,  thej^- 
would  have  referred  the  whole  bill :  the  motion  was  thereto 
refused ;  but  lord  Kenyon  afterwards,  iu  Michaelmas  Term 
Geo,  3,  said  that  on  inquiry  from  the  officers  of  the  crown 
he  understood  that  there   were  several  instances  in  which  tab 
e;>urt  had  referred  an   attorney's  bill  to  be  taxed,   though  ths- 
m  hole  business  had  been  carried  on  at  the  court  of  quarter 
■ions.     Ex  parte  Williams^  4  Term  Rep.  124,  496. 

If  an  attorney  encourages  one  person   to  sue  another,  oa 

promise  that  if  he  will  let  him  prosecute,  it  shall  not  cost  him 

jar  thing*  yet  after  the  business  done  an  action  will  lie  for 

attorney's  costs.  Per  Eyre9  Ch.  J.  in  C.  B.  1720,  reported  in  & 

Viner  301 ,  PI.  8. 

X«t  to  me  till      By  a  Geo.  £i.  c.  23,  no  attorney  or  solicitor  shall  sue  for  rtw 

adpJ"TJ|.lh  J^covcry  of  his  fees  until  the  expiration  of  one  month,  after  hT 

billJTCrJf  °     **  shall  have  delivered  to  the  party  ,  or  left  at  his  duelling  houuw 

or  last  place  of  abode,  a  hill  *  of  his  fees  signed  with  the  proper* 

hand  oi  such  attorney  or  solicitor,  c.  23. 

*  Hullti,  J.  on  a  ca*e  at  York,  was  of  opinion  that  It  is  not  necessary  todcsV 
vera  bill  t<>r  business  done  at  the  sessions  ;  the  statute  only  prescribing  it  Si 
ca.se  «*f  Impress  dune  in  a  court  of  record,  where  attornies  are  admissible  ssi 
•worn :  4  7/-n»  Hrp.  <*»\t  note  (°>)  Butturc'y  it  u»u/cf  be  more  liberal  »■»•* 
rfc/nty  t*iv*f</r*n  to  the  regulation. 
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And  the  Client  on  submission  to  pay  the  whole  sura,  that  Taxatioa. 
m  taxation  shall  appear  due,  may  have  the  bill  taxed  by  the 
proper  officer,  (and  no  suit  shall  be  commenced  for  the  said  fees 
faring  the  taxation)  and  oo  taxation  and  settlement  of  the  bill, 
the  party  shall  forthwith  pay  the  whole  sum  that  shall  be  found 
dat,  and  in  default  thereof  be  liable  to  an  attachment,  or  such 
other  proceedings  at  the  election  of  the  attorney  as  he  may  be 
hlfc  to  by  law.  *  Geo,  2.  c.  23.  #.  23. 

And  if  it  appear  on  the  taxation  that  the  attorney  or  solicitor  Attorney  being 
kith  been  overpaid  he  shall  forthwith  refund  on  pain  of  attach.  over  p»"l. 
■at,  or  such  other  proceedings,  as  aforesaid.  Ibid. 

Also  if  the  bill  taxed  be  less  by  a  sixth  part  than  the  bill  de-  £osts  of  taxa. 
trend,  the  attorney  or  solicitor  shall  pay  the  costs  of  taxation:  uon. 
tat  if  it  shall  not  be.  less,  the  court  shall  charge  the  attorney  or 
cleat  according  to  their  discretion,  in  regard  to  the  reasonable. 
an*,  or  unreasonableness  of  the  bill.  Ibid. 

But  this  shall  not  extend  to  any  bill  of  fees  due  from  an  at-  But  this  does 
floraey  or  solicitor,   to  any  other  attorney  or  solicitor,  or  clerk  nut  extend  to 
■  court ;  but  they  may   use  such  remedies  for  the  recovery  bi,ls  b*twecu 
thereof  as  they  might  have  done  before  the  making  of  the  said  a6gnt1, 
set    12  Geo.  2.  c.  13.  s.  6. 

Tet  it  is  now  settled  that  agents  bills  may  be  referred   to  be  Yctagrnti 
fixed,  though  not  within  2  Geo.  2,  by  reason  of  this  clause  of  12  bill*  may  bt 
Gto.  2,  for  they  may  be  taxed  under  the  general  jurisdiction  and  taxed  ,1,,der  lhc 
Uthority  of  the  court,  questions  on  bills  of  this  sort  being  better  f™"?^1™' 
tadirstood  and  settled  by  the  master,  than  by  a  jury  or  judge  at  ^/u 
Kiii  Prim,  but  it  seems,  that  the  rules  for  these  references  hare 
alvajs  been  made,  with  the  condition  that  the  defendant  shall 
briW  the  fees  claimed  into  ourt,  subject  to  restitution,  of  what 
•kill  appear  on  the  taxation,  not  to  be  due.  1  Douglas,  Svo.  edit, 
100. 

An  attorney  delivered  his  bill,  and  after  his  death   it  being  Executor  not 
tei?d,  and  above  a  sixth  part  taken  off,    it  was  moved    that ,iat,e  t0  c,,*ls 
lkt  executrix    might    pay  the   costs ;  but  the  court  held  she  ot  l;ixall0H* 
ifcoold  not:  for  the  words  of  the  act  afl'ert  the  attorney    or 
Joficitor  only,  and  the  executrix  is  not  to  blame  if  she  stand?  on 
his  bill,  or  makes  out  one  from  his   books.     2  Strange  105G. 

After  an  attorney's  bill  has  boon  delivered  a  month,  and  no  Bill  must  he 
tpplication  has  been  made  to  have  it  taxed  by    the  master,    the  taxed  by  the 
attendant  will  not  be  permitted  to   question  the  reasonablenes.';  »>»»l^»  n^t  •»* 
ef  the  items,  on  a  trial  before  a  jury  at  nisi  prfus,  or  on  a   >\  rit  ,lJurJ* 
•fiaqniry  before  the  sheriff :  but  an  attorney's  hill  maj    be  ta\ed 
after  action    brought,    and    at  any    time    before    verdict,    or 
jidgmeut,  unless  the  money  has  been  paid.     1  Doi/glas.  'ovo, 

M.  I9H.'  '  Hi>H:ll  nir.7»» 

It  la  not  necessary  that  an  attorney's  bill  should  have  been  de-  Sl'1  "n<»»  •"*'«■»"» 
lierrd  a  month  to  entitle  him  to  set  it  oil',  in  an  action  brought  "^^  [^ "' 
Jpiast  him,  it  bring  sufiicicat  for  that  purpose  if  it  has  been  de-  livJ^JI 1'° 

Jiiunlli. 


...     IJrwtJ  long  wB^jfc  for  ^ftplnif to  aasTait  flwgt# 
1  X>Mf  Jar,*0"-  «tt.  109.        ■  ...   j.:r*  ■ 

7      An  4'iuniej  liui  alien  oo  the  moury  recctercd   by  hi 

for  llU  i'ili  of  Ci)St!  :  and  if  Lhu  IBOuey  MUM  to  !ni  JiJiiil-. 

rcUinto  the  amount  of  his  bill.  He  rosy  also  stop  it 
fitu,irtic  can  Itiy  hulil  of  jr.  Likewito  if  he  apply  to  < 
(hi1)'  Hill  prat  cut  Ht  being  paid  over  till  his  demand  is  i 
antl  It  rather  items  lint  if  the  attorney  gave  nolieeto  tl 
,5.' 1 1  c  ■  > ■  >i  In  pay  till  hit  bill  alio  u  1<1  bjj  discharged,  a  pay 
:  |he  defendant  after  such  notice  would  be  in  hit  owu  wri 
I'!-, i-  p;  ■■  in*  adebi  which  hasbaeu  as>igm-d,af(er  notice ;  I) 
f  uch  immures  hare  been  taken,  if  a  plaintiff  compromise 
as  (1  cob  is  with  the  defendant,  before  the  plaint  ill's  attorney 
paid.  (ha  cijiin  will  not  ublig«  the  defendant  to  pay  hii 
jvonld  bo  too  tnucli  to  My  a  defendant  shall  not  tra 
business  of  a  cause  with  the  plaint  ill  himself.  1  Douglas  £ 
»»■=:..:-'  ■.-         "  ■■-   ■      - ■ 

OWrt<wjn*P1Btt  O,  eajaoAoa  to  »t  «C  tk«  luiafBI  1 

&r«ni«^|  l|aiMt  tbMK  AbtoiMd  V  4  o*  hwj  iind 
tke  IB  of  jtt  attorney  in  tbo  Int  action jfcall  he  i 
|p  Wbtf  tjhy  on,  tw  JMJJ*  Ml  ..  4  Jbm. *•>*  MS. 


hacfaut,»w«UoifMM»i6*kri«lgiwit,«^dif«ft 
tot**  defendant,  tfen,  Uttw-W  it  wei.to  .tkeptaii 
pjalntifl1!  attorney  may  wp>jja*a  repayment  af  Itto  kn 


r:ui 


<-* 


he  ahall  not  be  prejvwei  by  a toil  wire  tfilmir  from  tl 
flff  to  the  defendant.  Oracrwrf  v.  TWr,  1  £***,  46^. 
But  the  court  will  pot  allow  an  attorney's  lien  upon 
to  prc?eni  *,  actt-offiu  etMfa between  the  partis*  toaaui 
attorney  acta  upon  the  credit  of  his  client,  and  has  his 

r:urity  for  (bo  payment  of  kit  costs.  2  Hot.  and  Put. 

V,  The  wicikm  of  an  attorney. 

Attornies  bare  privilege  not  to  be  sued  in  any  othf 
rxcept'Yhosc  iq  which  tkVy  are  sworn  and  admitted,  be 
the  prejudice  that  nay  accrue  to  the  business  of  those i 
which  their  attendance  is  required  ;  neither  are  they  to 
to  special  bail, 'became  they  arc  obliged  to  attend,  and 
arc  presumed  to  be  always  amenable ;  also,  u  office 
court,  they  arc  entitled  to  the  process  of  attachment, 
sue  by  attachment  of  piiviloge,  1  liacon't  Abiidgm.  ID 

But  an  attorney  ahall"  not  have  privilege  at  the  k»n| 
llolfi  JbiiiJgi).  1174  ;  nor  ii  n  I  ess  then.- be  thi-  tame  i 
Alii  own  court ;  therefore  he  >hali  not  Intro  it  when 
atra.  !i.:il  in  his  hands  by  foroi.pi  aiiacbuieut  invito  aher 
in   Latvian.    Saundun's  Hep.  67. 

Nor  when  he  sues  or  is  situ  J  in  (he  right   of  an 
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ntor   or   administrator.    12    Mod.  310.  Ld.    Raymond, 

or  when  one  attorney  sues  another.    2  Mod.  298.  Barnes f 

w  when  he  joins  or  is  joined  in  the  same  action  with  others. 

rit,  298. 

if  an  attorney  has  no  privilege  against  the  courts  of  conscience  As  to  c*urt<  it 

mm/or,  for   the  very  principle  on  which    such  courts  are  conscience. 

led  is,  that  it  is  not  worth  while  for  the  plaintiff  to  be  at 

spense  of  bringing  his  action  in  a  superior  court  for  such 

Rag  sum,  and  the  commissioners  of  such   courts  may  pro- 

notwithstanding  their  being  served  with  a  writ  of  prWi. 

3  Burtons,  1583. 
it  the  jurisdiction  of  the  county  court  of  Middlesex,  which 
defied  by  23  Geo.  2.  c.  33,  does  not  extend  to  attornies. 
vgltfr,  8oo.  edit.  380. — For  the  fourth  section  of  that  act 
res.  that  no  person  is  liable  to  be  summoned  to  suck  county 
f  who  zsas  not  so  before. 

&  the  jurisdiction  of  the  court  of  conscience  for  lYestmin* 
iocs  extend  to  attornies,  "by  the  express  words  of  the  act. 
'to.  2.  c.  42. 

id  where  the  plaintiff  is  an  attorney  the  defendant  is  not 
led  to  the  beneSt  of  such  act  of  23  Geo,  2  c.  33,  though 
nt  within  the  jurisdiction  of  the  county  court  1  Douglas* 

edit.  381. 

"so  if  an  attorney  of  any  of  the  courts  of  Westminster  be 
m  constable  he  may  have  a  writ  of  privilege  for  his  <lis- 
p,  for  his  attendance  being  necessary  in  those  courts  it  is 
rant  that  he  cannot  execute  any  inferior  office  in  person  ; 
this  privilege  he  shall  have  not  only  where  there  is  no  s|>e. 
custom  concerning  the  election  of  constables,  but  also 
*  they  are  chosen  by  a  particular  custom  in  respect -of  their 
ps,  or  otherwise,  for  no  such  custom  shall  be  intended  to 
ore  ancient  than  the  usages  of  those  courts,  and  therefore 
give  way  to  them.    Crofce  Car.  ll.    1  Bacon's  Abridge. 

id,  in  general,  it  is  sak),  that  he  shall  got  Us  elected  into 

idler  office  against  his  will ;  as  to  the  office  of  overseer  of 

poor,  or  churchwarden,  or  any  office  within  a  borough* 

fa's  Digest^  Title,  At t arm: if. 

the  shall  not  be  chosen  collector  of  the  lord's  rent  within 

par,  where  it  is  copyhold  ;  though  it  be  pajrt  of  his  tenure. 

» 

i  he  shall  not  be  amerced  for  tiot  doing  his  suit  at  the 

'#  court)  wheu  his  attendance  at  Westminster  is  required, 

i 

■da  corporator  resident  in  the  corporation,  and  afterwards. 

■big  and  being  admitted  an  attorney  of  one  of  the  superior 

b  in  Westminster  UnU}  i*  privileged  fcota  serving-  the  ottice 
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of  sheriff  of  snth  corporation^  P  being  elected  -thereto;  foraa. 
attorney  shall  be  exempt  from  all  offices  incompatible  with  hk 
attendance  in  his  court ;  it  is  the  privilege  of  the  court,  and  as 
existed  as  long  as  the  court  itself,  and  the  crown  cannot  by  a 
charter  granted  to  a  corporation  take  it  away;  and  the  inferior 
duty  to  the  corporation  must  give  way  whore  it  interferes  whs) 
the  su  perior  duty  to  the  court  and  the  public,  Norwich  v.  Xferfy, 
4  Burrows ,  2115. 

But  notwithstanding  the  cases  in  the  old  books,  it  has  beef 
determined  in  the  court  of  common  pleas  in  GerranPs  casty 
that  an  attorney  is  not  privileged  from  serving  in  the  militie,  if, 
finding  a  substitute  in  his  stead,  fflackstone'a  Rep.  1 123.  -t 
When  privilege  If  an  attorney  leaves  off  practice  he  loses  his  privilege  ;  fstj 
>fct  by  the  rule  of  1054  an  attorney  not  acting  for  a  year  (ttaJtff 

hindered  by  sickness)  shall  lose  his  privilege  ;  and  the  nsjaf 
continuing  on  the  roll  signifies  nothing  ;  but  whilst  he  continMt; 
4?  practise,  the  privilege  remains.    4  Burrows,  2115.  , 

Anil  as  the  privileges  of  an  attorney  only  continue  while  he  i^ 
a  practising  attorney,  so  also  they  only  continue  while  he  hai  s 
certificate  required  by  the  statute :  and  therefor*  it  was  held  ttaft 
an  attorney  who  had  not  practised  for  several  years  might  hi 
arrested,  though  after  the  suing  out  of  the  writ,  and  before  tat 
arrest,  he  recommenced  his  practice  and  took  out  his  certificate* 
Brooke  v.  Bryant,  M.  37  Geo.  3.  B.  R.  7  Ten  Rep.  25.         . 

And  the  court  of  common  picas  hc!d  that  an  attorney  shoals) 
sot  be  allowed  this  privilego  unit**  ho  could  show  that  he  hsa 
practised  within  a  year  picvious  to  his  arre&t.  \  Bos.  and  PvL 

4. 

And  if  an  attorney  be  dtmied  his  privilege  he  may  have  a 
writ  of  privilege  from  the  court  to  which  he  belongs,  to  enforet 
his  righU  which  after  service  of  the  writ,  being  still  denied,  aa 
attachment  lies. 

The  court  will  lay  an  attorney  who  has  been  struck  off  At* 
roll,  at  Wis  own  ins(anct),  and  applies  to  be  rrstoreri,  under  tit, 
terms  of  taking  no  advantage  of  his  privilege  iu  any  action  tbdU 
depending.  2  Barnes,  Alo,  edit.  42. 

VI.     Hot  punished  for  mhdtmcanors. 

ro,:nd  »i.  <|f-         gy  4  Jfott.  4.  c.  IS,  If  any  attorney  be  notoriously  found  ia 
1  '•  any  default,  of  record,  or  otherwise,  he  shall  forswear  the  cowi 


*  Whether  an  attorney  shall  have  his  privilege  on  being  appointed  a  thr- 
r}£'cf  a  c;«.i/i?7  :-.t  U\r^,  vtu*  not  u  qiii-?t.on  oct'orc  the  court  m  this  case  :  it 
•olrfy  rehite'l  to  the  val.ditv  of  f.\e  api.ointuient  ui  an  attorney  to  that  office 
in  corporalin.t* :  and  Ion!  Slitii..<'iui.l  .-..id  tl.e  cascnt  a  *hcr:ri%t'  n  county  at 
large  inii^ht  |)c,:siMv  Li?  I'i.i'cie  :v,  V:.o  i^h  .■•>  l>^rriit'.rs  arc  considered  a*ei- 
•rapt  from  s  riingthe  r.-.V.rr,  ar.  :il<i>rv.<y  might  pcrhap*  have  the  smiic  reaf»n 
ro  ohjt'ct  to  it  ;  brl  he  nd'fd,  •  h*t 1 11  was  not  a  case  »o  likely  to  happen  ;  and 
Ynte*  J.  said  lhc£fjur<:{  mr^r  §t  r/v  t'.in£oi>>;it  or  the  parlkul.i  cuvoiti  ..•;  % 
*.ov,"',  ftj-jld  u;?t  i»-ke  uw*y  t lii?*  pirni-'^*  . 
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ar  ajj$er  be  received  to  make  any  suit  in  any  conrt  of -the 

by  $Jac.  1.  c.  7,  If  any  attorney  or  solicitor  shall  wit-  Delaying  tuita. 
leliay  his  client's  suit,  to  work  his  own"  gain  ;  the  party 
shall  have  his  action  for  the  same,  and  recover  costs 
Ue  damages  ;  and  the  said  attorney  or  solicitor  shall 
larged  from  being  an  attorney  or  solicitor  any  more, 

ittornies  are,  as  officers  of  the  court,  liable  to  be  punish-  May  be  pro- 
summary  way,  either  by  attachment,  or  having  their  cccdcd  again* 
truck  out  of  the  roll,  of  attoniics,  for  any  ill  practice  at-  in  a  "bum** 
rith  fraud  and  corruption,  and  committed  against  the  W,J' 
rales  of  justice  and  common  honesty :  but  the  court  will 
ly  be  prevailed  on  to  proceed  in  this  manner  if  it  appear 
!  matter  complained  of  was  rather  owing  to  neglect  or 
t  than  design,  or  if  the  party  injured  has  other  remedy 
a*  by  act  of  parliauieutj  or  action  at  law.      1  Bacon" $ 
.  103. 

Jut  part  of  the  profession  which  is  carried  on  by  attor* 
bcraJ  and  reputable,  as  well  as  useful  to  the  public,  when 
iduct  themselves  with  honour  and  integrity  :  and  they 
>  be  protected  where  they  act  according  to  the  best  of 
Ql  and  knowledge ;  for  every  man  is  liable  to  error  ;  and 
d  not  be  taken  for  granted  that  an  attorney  is  answer* 
d  to  be  punished/a r  every  error  or  mistake  :  not  oul  v 
i  but  judges  may  differ,  or  doubt,  and  in  dubious  cases 
ney  ought  not  to  be  punished  :  Per  Ld.  Mansfield  in 
Yalden,  4  Burrow,  2061. 

vhere  an  attorney  neglected  to  charge  a  defendant  in  cus. 
thin  two  terms,  according  to  the  general  rule  of  court, 
r°.  Term  1716,  2  Geo.  1,  and  th*»  defendant  was  discharge 
i  common  bail,  the  debt  bring  a  large  one,  (upwards  of 
an  action  was  brought  by  the  plaintiff  against  his  al(or. 
such  neglect  *,  and  on  the  trial  bOnl.  damages  were  given 
thcatrorncy.  3  Burroicr,  1788. 

ror  such  neglect  as  the  above  it  does  not  appear  that  the 
ill  interpose  in  a  summary  way,  and  order  the  attorney 
the  debt  and  costs,  but  the  party  must  proceed  by  ac. 
or  the  real  debt  is  not  ascertained,  and  it  ought  to  be 
i  jury  to  fix  the  quantum  of  damages,  as  the  whole  debt 
:  be  recoverable,  and  there  may  be  favourable  circumstances 
ate  the  damages.  Pitt  v.  Yalden,  4  But  roues 1 2062. 


tohavrtr.er  a  vrry  cross  r.rpkct,  fur  tin*  attorney  was  re- 
ran dcrk  that  h*»  ::tia«iM  o!i:tjt«  ttir-  J':t':i;dartt :  ui.J  i-hcre  wciv  other 
Set  I  Murrwr.  •*W%» 
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Bat  if  an  attorney  lakes  upon  Mat  to  proiecsfo  «f 
suit  for  another,  without  anjr  Banner  of  directions  f re 
court  will  grant  an  sttichraent  agfcjnsthlni;  1  Bacon's 

.  Also  a  person  takhig  upon  himself  to  proeceutc 
any  action,  who  knot  an  attorney,  is  liable  to  be  pi 
this  maimer,  wne&er  be  bad  any  directions  or  not. 

Attornies  are  also  punishable  for  base  and  unfair  di 
wardstbeirclienVbi  tbdrwajofbnsfaiessi  as  for  p 
suits  by  little  shifts  and  dot  tors,  and  ratting  perries  to 
iary  expenses  In  order  to  rajsefbeir.  Nils,  or  demaadin 
business  tnai  never  was  done}  or  for  refusing  to  delta 
clients  writings,  or  inonej  which  has  been  recovered  a 
ed  by  them  to  their  clients  use +,  and  for  other  such ! 
and  palpable  abuses,  t  Ummk.  c  ft.  t .  10. 

And  attornies4 who embenle  their  clients  monies  are 

.    excluded  the  benefit  of  all  insolvent  acts. 

Pw** j'nS  Attornies  are  also  punishable  for  disobeying  the  rn 

I!1"  7n^*  courti  of  ^Wch  they  hare  notice,  either  expressly  or  i 
tf  maipracuce.  al$0  forforgiBg  a  writ,  or  any  other  amtte*  of  record, 

tetnptincc  todolt,  or  for  taking  oat  a  coin*,  in  suits  b 
in  the  King's  Bench,  which  has  to/origbal  to  warrant 
receiving  money  of  a.  client  for  suln*  oft  an  original,  a 
the  fine  due  thereon  to  the  king,  wherein  truth  oo  or 
sued  out*  nor  any  fine  paid  to  the  king  ;•  or  for  endea 
impose  upon  the  court,  as  by  causing  an  action  to  I 
against  one  in  it  by  collusion,  without  any  just  g 
order  thereby  to  entitle  the  party  to  the  privilege  of  the 
afterwards  upon  the  examination  of  the  matter  in  < 
tug  a  false  account  of  it.  2  Hawk.  e.  92.  s.  11. 
Ttfing  hribct.  An  attorney  may  not  rcceiTC  a  bribe  of  his  own  cli 
the  reward  exceeds  measure,  and  the  end  of  the  cause 
is  again.st  justice ;  as  it'  lie  take  a  reward  to  ra?e  i 
or  cause  another  attorney  to  appear  on  the  other  side, 
fess  the  action,  lloburt,  9.  PL  18. 
Practising  on  An  attorney  gates  fclicrili  directions  in  writing  wh 
jurors.  to  return  op  a  jury,  and  what  not,  and  fortius   offco< 

picked  orcr  the  bar.  A/oor,  Rs$. 
Aligning  An  attorney  was  fined  for  assigning  errors  notorio 

fabe  error.        and  frivolous.  *2  Salkcld,  515. 

S'n'ciirinK  the      ^n  attachment  was  granted  against  an  attorney  for 
VcnouiHcdtiou  a  tenant  to  be  turned  out  of  possession,  by   getting  a 
ft  another,         personate  him,  on  whom  he  delivered  a  declaration  in  > 
6  Mod  Rep.  1 6. 

•Suoli  pcr>oo  wooM  iiiunuA'tr  l.c  >ulijtxf  loth*  i>ec:unMry  fi*$ 
2(ivo.  2. 

♦  Nmt  is  aftrr  ni!c  mule  and s.rvu4f;n  ibim  to  &  liter  over  t 
pr  ^ay  the  mom  ?  j'.v-ivcJ. 
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-  As)d  an  attorney  was  oidored  to  answer  interrogatories  for  SttortMq. 

fad  firactice,  for  oppressing  the  defendant,   by   threatening  to 

tsfca  him  by  a  warrant  from  the  chief  justice,  and  by  colour 

thereof  getting  money  from  him*  and  a  note  under  his  hand  to 

jay  more,  for  not  sending  him  to  Newgate,  for  a  trespass  pre* 

tasted  to  be  done  to  his  wife.     8  Afod.  Rep.  109. 

It  is  a  con  tempt  of  court  in  an  attorney  to  use  reproachful  Contempt  of 
vols  on  delivering  a  declaration  in  ejectment  *,  or  to   assign  *■•  *uurt- 
At  death  of  the  nominal  plaintiff  in  ejectment  for  error   +,  or 
tl bring  a  fictitious  action  $,  or  to  surre  process  on  a  person 
sftnriing  his  business  in  the  court  ||,  or  to  arrest  one  atteud. 
^  arbitrators,  under  a  rale  of  courts  or  to  refuse  answering 
fsemons  by  the  court  f,  or  to  undertake  to  appear,  and  then 
-■  sottppearing  **,  or  to  refuse  to  prore  the  execution  of  a  deed  to 
plich  he  is  a  subscribing  witness  ++,  or  to  let  an  argument  gQ 
H|ia  order  to  obtain  the  opinion  qf  the  court  after  the   parties 
km  privately  agreed  J  J  or  to  alter  the  name  in  a  sheriff's  war. 
nsi  || ;  and  if  he  has  neglected  to  attend  the  court  after  order 
si  to  do  he  shall  be  immediately  committed,  and  answer  interro- 
gatories, f»  vinculis  §§. 
And  ia  the  case  of  the  King  r.  FieltUng,  on  showing  cause  why  £^"£,£3* 

*  llssformation  should  not  be  granted  against  John  Fielding y  esq.  to  ^j"^* 
i» a  misdemeanor  in  his  office  of  justice,  the  complaint  appear,  jointly  with  hU 
« frivolous  and  vexatious,  so  that  the  justice  ought  to  haved**"* 
Ms;  the  question  with  the  court  wa»,  on  discharging  the  rule, 
^fce should  pay  such   costs;  and  the  complaint  having   been 

-:  fraanded  on  a  joint  affidavit  made  by  the  prosecutor  and  his  at- 
toifj,  and  that  the  attorney  had  declared,  that  if  it  should 
M  km  100/.  he  uotild   lay  the  justice  by  the    heels,     the 
prcrr  were  clear  and  unanimous  that  the  attorney  ought  to 
;  pr  the  costs  of  the  motion  jointly  with  his  client,   because 
■  sot  only  appeared  as  prosecutor  by  joining  in  the  original  at. 
'  ifcntof  complaint,  but  by  his  expressly  declaring  that  if  it  cost 
i  tinlOj/.  he  would  lay  the  justice  by  the  heels.  2  Burrows, 651.  Mot  producing 
Au  attorney  for  a  plaintiff  was  summoned  before  a  judge  to  his  diem  u.,on 
produce  his  client,  and  the  judge  made  an  order,  that   unless  he  ^^J^  *  *aw* 
*K produced  in  a  «nonth  the  defendant  should   by   consent  be 
It  sherry  to  sign  a  nonpros,     lie  did  not  produce  him,  and  the 
r  **prcs.  was  signed  :  and  upon  an  affidavit  that  no  such  man  as 
'  Ik  plaintiff  could  be  found,  the  court  ordered  the  attorney   to 

*  Py  the  co*ls,  for  neglecting  to  pay  which,  an  attachment  was 
'tervards  grantud.  X  Strange,  4^5. 


It  Iran*  5*':—  *  '-'  * r«nge  &**- {  U.  Hardwke'i  Catrs  ¥37.  f 
**.  A v  »#■  — 1 :  -  A" " rtf  *J *  c  [ U:l *■ ~~ $  M'tvlii m, c'st  lUp.  a n 0  — *-  $ 
**£CIW7.  H-'i-"  ?•)--*•  Id  Hum.  Cot.  l3l.  It  Couptr  84.V--JJ  1 
**»V  <'.ii.        '.   1  •it:tc':f-  nt't  Hep.  -.— )$  4J  L'arnuMittun,  K.  13.  3i9.      " 
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Guilty  «f  fete*     If  in  attorney  be  convicted  of  felony  tho  court  lriU  s&flc 
VJ*  him  off  the  roll,  though  he  has  been  burnt  in  the  hand,  an 

suffered  imprisonment. pursuant  to  his  sentence,  because  hoi 
an  unfit  person  to  practise  as  an  attorney.  E»  parte  Broun 
saie.  Cincpcr,  829.  And  this  teas  done  on  motion  at  the  m 
stance  of  the  magistrate*  of  the  county,  not  at  the  instance*] 
the  prosecutor. 

Auctions.     Sec  Excise* 

Backing  of  Warrants.     See  Arkest*. 


■ 

BAIL, 

BAIL  and  mainprise  are  often  used  promiscuously,  as  Jig* 
nifying  one  and  the  Fame  thing ;  and  it  is  certain  that  thsf 
save  a  man  from  imprisonment  in  the  common  gaol,  by  hi 
friends  undertaking  for  bun,  before  certain  persons  for  ttal 
purpose  authorized,  that  he  shall  appear  at  a  certain  day,  nJ 
answer  the  crime  with  which  he  is  charged,  and  be  justified  by 
law.   2  Hoick,  c.  \  b.  s.  2. 
Tlie  difference      The  chief,  if  not  the  only  difference,  between  bail  and  mam' 
ireittrcn  bail     prize,  seems  to   bo  this,  That  a  man's  mainpernors   are  barelj 
■nd  DMunprize.  fas  sureties,  and  cannot  justify  the  detaining  or  imprisoniq 
him  themselves,  in  order  to  secure  his  appearance:  but  a  msa'i 
bail  arc  looked  upon  as  gaolers  of  his  own  choosing,  and  Um 
person  bailed  is  in  the  eye  of  the  law,  for  many  purpose*,  es- 
teemed to  be  as  much  in  the  prison  of  the  court*  by  which  hi 
is  bailed,  as  if  he   were  in  the  actual  custody  of  the  propo 
gaoler.     2  llaick.c.  15.  s.  'X 
flail  maj  take      However,  it  is  certain,  in  every  bailment,  that  if  the  partj 
bailed  imt^      bailed  be  suspected  by  his  bail,  as  likely  to  deceive  them,  he  msi 
be  detained  by  then:,  and  enforced  to  appear  according  tooY 
condition  of  the  recognizance,  or  may  be  brought  by  them  be 
fore  the  justice  of  peace,  by  whom  he  shall  be  committed,  ua 
less   he  lincl  new  sureties.     2  Hazck.  c.  15.  s.  'J. 
Where  a  person      Wherever  a  person  is  brought  before  a  justice  of  peace*  uptt 
jot?  be  dis.      iiu  accusation  of  treason  or  felony,  he  must  be  either  bailed  o 

omliL]    *l1  "  comniltft?l1')  unless  it  manifestly   appear  that  no  such  crime  ws 

committed,  cr   that   the  cause  for  which  alone   the  party  »■ 

suspected,  was  totally  groundless  ;  in  tchich  case  only  it  isltat 

Jul  to  discharge  him  without  bail.     2  llazck.  c.  15.*.  I . 

For  the  better  understanding  of  the  doctrine  touching  Bail  in  cri 


\ 


what  ctses,  to  which  this  tide  is  solely  confined,  it  will  b£ 
fitffr  to  consider, 

/.  In  what  cases  bail  is  grant  able. 

II.  Where  by  a  justice  of  peace. 

III.  Where  bg  justices  of  gaol  delivery. 

IV.  Where  by  the  court  of  King's  Bench. 

V.  Where  by  the  other  courts  at  Westmin- 
ster. 

VI.  What  shall  be  deemed  sufficient  bail. 

VII.   Taking  insufficient  bail. 

VIII.  Granting  bail  where  it  ought  to  be  de- 
nied. 

IX.  Denying,  delaying,   or  obstructing  itf 
where  it  ought  to  be  granted. 

X.  In  what  form  it  is  to  betaken. 

fPt  For  bail  under  the  writ   of   Habeas  corpus,     see  tide    Habca# 
Cmu>i;j, 


ssar 


I.  In  what  cases  bail  is  ^ranlabh. 

At  common  law  bail  was  allowed  in  all  cases  except  homi.  Hail  allowed  13 
A;  bat  now  the  statute  of  Westminster,    3  Ed.  1.  c.  15,    di-  ail  cases  at 
teteth  where  offenders  shall  be  bailed,  and  where  not.     Hale's  coiumuu  Uv. 
A  07. 
And  this  statute  is  as  follows,  '  For  as  much   as   sheriffs  aud  Retrained  by 
others  who  have  taken  and  kept  in  prison  persons  detected  of  natuu- 
fctooy,  and  incontinent,  harolet  ont  by  replevin  such  as  were 
■ftt  replevisable,  and  hare  kept  in  prison  such  us  were   re- 
pkrisable,  because  they  would  gain  of  one  party,  and  grieve 
tfce  other ;  and  for  as  much  as  before  this  time  it  was  not 
determined,  which  persons  were  replevisable,  and  v.hich  not, 
bat  only  those — that  were  taken  for  the  deal!*  of  a  man — 
or  by  commandment  of  the  king,  or  of  his  justices — or  for 
Ae  forest1 
k  n  rttriDsiD.    «  and  by  the  king  commanded  that-^such  p"=0.ns  7th? 

1  *  •  may  he  t#:nli,«. 


** 


Rrho 
(N)  be  bailed. 


•*  _ 


Act  dots  not 
extend  to  supe- 
rior courts. 


4.  Offences  not 
bailable  at 
common  law. 
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pisoners  al  before  were  outlawed,— and  tikfey  wbicl 
jttred  the  realms — provcrs — and  such  as  be  taken  wi 
nour — and  those  which  hare  broken  the  king's  priso 
openly  defamed  and  known—- and  such  .as  be  appeal 
vers,  so  long  as  the  prayers  be  living  (If  they  be  no 
name) — and  such  as  be  taken  for  houscburoing  feloni< 
—or  for  false  money — or  for  counterfeiting  the  king1 
persons  excommunicate,taken  at  the  request  of  the  I 
for  manifest  offences— or  for  treason  touching  the 
self — shall  be  in  no  wisereplcvisable  by  the  common 
without  writ'  Statute  Hestm.  1.  3  Erf.  1.  c.  15. 
1  Bat  such  as  be  indicted  of  larceny  by  inquests 
fore  sheriffs  or  bailiffs  by  their  office — or  of  light 
—or  for  petty  larceny  that  amounted  not  above  th 
lirf.  if  they  were  not  guilty  of  some  other  larceny 
— or  guilty  of  the  receipt  of  felony — or  of  commai 
forcc,or  of  rid  iu  felony  done— or  guilty  of  some  oth 
for  which  one  ought  not  to  Jose  life  or  member. — i 
appealed  by  a  provcr  after  the  death  of  the  pre 
be  no  common  thief  nor  defamed;  — sliall  from  I 
be  let  out  by  sufficient  surety,  thereof  the  sherii 
answerable,  and  that  without  giving  aught  of  his  go* 
tateiVestm.  1.  3  Ed.  1.  c  16. 

And  it  is  declared  by  1  and  2  Phil,  and  Mar.  t 
no  justice  or  justices  of  the  peace  shall  let  to  bail  or 
any  person  uot  rcplcvbable  by  the  said  statute  of 
c.  15/ 

In  the  construction  of  (his  very  important  statute  o 
1.  3  Ed.  I.e.  15,  the  different  commentators  thereot 
served  as  follows: 

First.  The   words,  For  as  v*m  h  as  sheriff's  and 
this   statute  intend  sheriff    it  ml    gaolers    that  have  c 
gaols,  so  that  this-  act  extends  not  to  any  oi  the  king' 
or  judges  of  any  superior  court*.     cltn*t.  1S5,  18G. 
But  though   the   superior  courts  are  not  strictly 
purview  of  the  statute,  yet  they  will  always  in  their 
pay  a  due  regard  to  the   rules  prescribed  by  it,  and 
a  person  to    hail  who  is  expressly  declared  by  it  to  he 
sable,  without  some,  particular   circumstaucca   iu   hi 
€2  Huuk.c.  15.  5.77. 

SixoNiiLY,  That  the  preamble  to  this  statute  first 
wliHt  person**  were  not  bailable  for  certain  offence 
old  writ  de  humiac  replc^iundo  (which  was  direct* 
sheriff,  under  whose  cu>:od\  tie  prisoner  were?* 
such  irreplevisable  oUeudeib  were  in  number  tout 
18C. 

1st.  Those  that  at  re  taken  for  the  death  of  a  n 
by  the  ancient  law  of  the.  land,  in  all^  cases  of  felon 
party  accused  eould  find    sufficient  sureties,    he  vv 


the  coming  of  the  justices,  ami  shall  put  Iiimaelf 

t  lien.  7.  e.  I,  If  any  man  be  wounded  in  peril  of 
arty  that  wounded  should  be  arrested,  and  put  in 
owlcdge  be  had  w  he t her  lie  no  hurt  should  live  or 

:int  says,  that  in  this  case  a  justice  of  peace  has 
-y  power  either  lo  commit  him  or  to  bail  him,  till 
day  bo  put ;  but  adds,  that  he  ought  to  be  very 
he  takes  bail,  if  the  wound  be  dangerous  :  for  if 
,  and  the  offender  appear  not,  he  it  in  danger  of 
y  fined  ;  if  be  shall  appear  upon  the  whole  rirrom- 
■  case  to  have  been  too  favourable.     1  Husk.  c.  fi:f. 

:ms  ajrrecd,  That  justices  of  pence,  who  biive  powi>r 
i  bail  a  man  arretted  fur  a  light  wspicitin  of  hocii- 
bail  any  such  person  for  manslaughter,  or  emi  ex. 
cide,  if  it  maiiiteclly  appear  that  he  was  guilty  of  the 
:  erer  so  plain  that  it  cannot  amount  to  murder.  '2 
.f.  31. 

commandment  nj  the  kin g ;"]— that  is,  by  the  king's  qo10, 
tlcie  ;  for  all  matters  of  judicature,  and  procviiriings  nvni 
ittributed  lo  the  courts  of  justice,  and  the  king;  docs  king, 
justices  ;  and  regularly  no   man  ought   to  be  at- 
s  body,  but  either  by  process  of  law,  that  is,  by  the 
,  or  by  indictment,  or  lawful  warrant,  a<i  by  many 
red,  which  are  but  expositions  of  Magna  Charts,  t 
i,  therefore,  do  not  mean  an  extra,  judicial  command- 
king,    but  are  to  be  understood  of  judicial  proceed* 
ind  as  some  courts,  as  the  King's  Dcnch,  are  before 


Attft. 

nptffoot  Jt&tMia&Mni  ib&nftKtfrnail  b#MNl/fct*Jje 
*Jjf«ftVlto,  187. 
Bj  bit justo*  fclP*  «^*sVja*lffsj]  >  <lfclfls,afiany WOmjmmkiVt 
»  w*U  m  c#  tbaat+eisWfadrta  of  rftifsi^jrrslafli  lift 
not  to  be  understood  of  ordinary  commifenta  l/'IMl) 
ft*  safe  custody,  **•  if ImJtifDataMl^fttt  AMI* 
nuuu^bf  wif  oC|MHriihMsr;  an  ftt  ^imum/t^  and  *MN 
^Mtto«%  »M* MaKthwib thcir*ltttaiina tlhris  1fc  lb* 
nary  powttr~t  %B**h*.  14.  #.  *f v  ■. »  «  "■•d^  "'  ~; 

tdrtfce  forest,  t  Or/ir  Ito/irdM^'fiMBWbtlef^iiDn strfetr>**t 
not  parks,  or  abases  ;  but  it  is  not  nateriarnlMW  tti 
be^kiagVorfrtabjfceVs.  Bey«eT77i  .-       f. 

And  aa  to  tepriaoojioats  for  ssfiaBis3rffOHWr  tltefr 
liae»»iK*  artfaoatod bj  Ute*  statute*  M  ft*  t  Mr*,  tfi 
■     7  Afc.  S.  c.  4>  No  mail  shall  be  imprisoned  07  an  j  officer 
fanes*  Car  tart  or  venison,  unleushobe  *ifcei*wfth  tb*i*a 
be*  Indicted,  or  foand  1 11  spearing  ta  tba'fbwrty - 
OftVntce  iu*        T«*w*  Tke  state*  hating  tbtfs  omeitM fjmt  m* 
bailable  bj  ibis  persons  were  not  baMaMo»  procaedn  to  pror*$a,  that  W  tJ 
stainte.  ofA#f- ««ie#oflenderssflaUaot  be  bailable.       '    ' 

Oatiaws,  4h«*  prisoner*  a»  fcr)bra  arena  birttoa^ll]^-Pdri^ns  oa 

ana  attainted  in.  law,  and  tlMnlbt^Be«iMe^feablev  or 
bailed;  for  ike  Intendment  of  the  law  in  bafts  is,  rkatit  is, 
tkna  awcortaia,  wketkett  the  party  *be  fcottyw  Wt,  bat 
be  is  convict  by  Terdict  or  confession,  0*  beeonies  atttt 
law,  be  most  be  deemed  guilty,  and  therefore  cannot  be 
S  ln*t.  188. 

Yet  it  is  certain,  that  the  court  of  King's  Bench  s 

their  discretion,  in  some   special  cases,   bail  a  person  01 

outlawry  of  felony ;  as  where  he  pleads  that  be  is  not  of  tt 

name,  and  therefore  not  the  same  person  with  him  that  w 

lawed,  or  alleges  any  other  error  in  the  proceedings.    9 

c,  1 5.  *•  40. 

Those    *iio        2.   And  they  Khh'khare  alyured  the  realm  ;]— persons 

*fcj|"*  ll,tJ        abjured  arc  also  attainted  upon  their  own  confession,  and 

"  fore  not  bailable  at  alt  by  law.    2 1nst.  188. 

Provers.  .  3.  Pr overs ;] — The  reason  wherefore  prayers  or  appro? 

bailable,  is,  for  pro  vers  do  first  confess  the  felony  to  be  & 

^themselves,  and  therefore  they  aro  not  bailable,  because 

•  pears  that  they  be  guilty  of  the  fact.  Vlnst.  188. 

Persons  4.   And  such  as  be  taken  xcith  the  mcrnoirry] — for  i 

tiken  whh  the  case  it  is  not  at  the  time  uncertain  whether  he  fie  gu 

awi«tir.  not ,  being  taken  with  the  man  our,  that  is,  with  the  tai 

leu  as  it  were  in  his  hand,  anciently  called  handhaben 

*  But  as  jesticcs  of  the  peace  had  no  power  to  assign  a  oorooet,  tint 
seem  to  concern  t  hem.  And  for  the  general  doctrine  respeetinf  apoia 
•btoietejsajt  the  title  Aftrnztr. 


'hievcs  openly  defamed  and  knoan  ;]  who  aught  nut  to  6.  Knoim 
A  for  any   fresh  felony,  whereof  there  is  probable  cvi-  t'uevu. 
gainst  them.     Hut  how  far  persons  accused  of  atiy  crime 
:  10  far  esteemed  likely  to  hare  committed  it,  from  their 

tcandalous  behaviour,  as  to  be  presumed  guilty  upon 
evidence,   seems   in  great    measure  («  be  left  to  the  dis* 

of  the  person,  who  bath  power  to  bail  thrni  :  who,  upon 
ration  of  the  circumstances  of  the  whole  matter,  and 
obabt  lilies  of  both  silica,  if  he  find  it  reasonable  strongly 
urae  them  to  be  guilty,  ought  not  to  bail,  but  commit 

2  Haak.c.  15.  ».  44. 
1nd  such  as  be  appealed  by  praters,  so  long  as  the  pro-  T-  J*'"'"1'  »p- 

living,  {if  they  fie  not  of  good  name);']  because  the  ap.  [J™,1^'' 
,*by  confessing  his  own  guilt,  induces  a  strong  presump- 
aiuit  those,  whom  he  accuses  of  the  »ame  crime,  of  which 
ii  bjmself  guilty  ;  yet  if  the  person  appcuhid  by  an  ap. 
,  be  of  good  reputation,  he  mat',  by  the  express  words  of 
lute,  be  ballad,  even  in  the  Irfe  of  the  approver ;  and, 
he  be  a  notorious  felon,  lie  may  be  bulled  after  his  death, 
t.  c.  15. ».  -13. 

nd  tuck  as  be  taken  for  houseburnlng  feloniously  done  ;]  8  lnwudisr!e«, 
g  of  houses  «u  felony  by  (lie  common   law,  as   it  ap- 
i  by  this  act,  and  by  our  ancient  authors,  r-z.     GlanviU 
rrtr.  Bractun,  Rritton,  and  Flefa  :  aad  this  sceme:h  to 
law  before  the  conquest.     2  Inst.  ISti. 

'r  for  false  money  ;]  this  appears  to  hare  been  treason  by  9.  Cwntn. 
anon  law.  2  Init.  188. 
Or  far  counterfeiting  the  king's  seals]  thiswas  also  treason  '"•  ^"JJJJjS  ,he 

common  law.  2  Inst.  188.  i'i'V*  ' 

Or  prrsans  excommunicate  taken  at  the  request  of  the  ^.ji,.^,^.,.' 
;]  that  is,  he  that  is  certified  into  chancery  by  the  bishop 
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petty  cauccs  ;  and  therefore  in  those  cases,  the  party  was  soft 
bailable  by  the  sheriff  or  goaler  without  the  king's  writ :  but  if 
the  party  offered  sufficient  caution  dc  parendo  mandatis  ceded* 
in  forma  jw  is ,  then  should  the  party  have  the  kind's  writ  to  tie 
bishop  to  accept  his  caution,  and  to  cause  him  to  be  delivered: 
and  if  the  bishop  will  not  send  to  the  sheriff  to  deliver  him,  thai 
shall  he  hive  a  writ  out  of  the  chancery  to  the  sheriff  for  his  deli- 
very ;  or  if  he  be  excommunicated  for  a  temporal  cause,  or  fori 
matter  whereof  the  ecclesiastical  court  hath  no  recognizance,  be 
shall  be  delivered  by  the  king's  writ  without  any  satisfaction.  3 
Inst.   189. 

\cl.Or for  manifest  offences  f\  which  seems  to  be  understood  d 
inferior  crimes  of  an  enormous  nature,  under  the  degree  of  fe- 
lony ;  as  'dangerous  riots,  favouring  of  high  treason,  scandal, 
ous  extortions,  contraries,  violeut  and  exorbitant  rcscouw 
pf  persons  arretted  by  virtue  of  the  king's  writs,  misprision  o 
treason,  praemunire,  mayhem,  and  such  like  heinous  offences 
whereof  no  one  who  is  notoriously  guilty,  seems  to  be  bailaW 
by  the  intent  of  thisMatu'e  :  yet  it  seems  in  great  measure  lei 
to  the  discretion  of  the  person  who  has  power  to  admit  others  fa 
bail,  to  judge  in  what  cases  their  crime  is  so  flagrant  and  enof 
inous,  that  they  ought  not  to  have  the  beneiit  of  it*     2  Haxk 

C  lj(     Sm    *gO» 

1 3.  Or  for  treason  touching  the  king  himself;"]  for  by  the  cow 
mon  (aw,  a  man  accused  or  indicted  of  high  treason,  oroftt 
felony  whatsoever,  was  bailable  upon  good  surety,  at  comm© 
Jaw  ;  the  goal  b*M»g  |,:s  pledge"  or  suicty  that  could  lind  now 
aid  tl.:s  was  (he  old  law  of  the  laiul  before  the  conquest. 
Inst.  1S<J: 

Tinunr.Y.  If  ;■  observable  under  the«*e  restraining  words  of  tf 
p.rf.  i  iz.  ih  all  he  it*  m>  zci**B  rt  pi  oris  able  htj  the  common  ur it ',« 
liHhout  icrif :  that  ttie  fhcrill  cannot  replevy  them  by  the  conuno 
W'it  (!.:  homire  reidegie.ndu  ;  nor  without  writ,  that  is,  I 
cjfieio  :  but  ihat  a!l,  or  any  of  then*  may  be  bailed  in  the  King 
Ifench.  under  C'rcsmfctancct,  ix*  Lit  been  before  oIm-.r\ed. 
In  t.  I*:). 

\*u\  u". »!  i  v.  The  wcrls  hut  L.wh  us  be.  indited  of  larceny  I 
iti'l'Uds  taken  la  fori:  sheriffs  or  bailiff*  t»j/  their  off  ire  ;  inte» 
shtT.tli  i.i  their  fount*-*,  or  lord1*  in  their  leets,  or  those  th 
have  imangthk-!'  and  ouilangthicf,  that  U}  who  have  the  privilfi 
t«)  j'ul^e  th it  \cs  ta\en  within  their  fee,  or  thietcs  dwcllii 
v  iii*iu  (heir  manor,  and  taken  f«r  felony  out  of  tJieir  ft* 
vet.   this  is  cApoiiiidc-d   that    the\  be  of  good    fame.     2  Im 


*    But    lh't  |im\(>r  of  >l.#Min*N  is   now   tj'k^n    a«-„v    hy  I     Ed.  4.  f.  ?; 
■wVr'i  \\  -sf-  i::ui.  i!,Th;»i  i)(l-  s!. trill*  «i!.ill  no'  j»rec-:<.c1   0:1  such  iadiCtSiCU^t 
Sli-lL  rc-iijiiVL-  il  lo'liif  mxt  .«i^iot»s  ot  liio  peace. 


f.  Upon  the  ward*  or  fur  petty  Iturcnj/ that  amounted 
the value  ofVld.if 'they  mere  not  guilty  of  some  other 
tretiae;  Sir  Kd.  Coke  observes  that  (his  act  divides 
o  two  kinds,  viz.  grand  and  pslit:  viz.  grand  larceny 
thing  sM/eu  is  above  the  valw-ofrif/.;  and  pel  it  larceny 
>f the  value  ofl2i/.  or  under,  'and  things  stolen  arc-  tobe 
ly  valued;  fur  dm  nance  of  silver  at  the  making  of 
was  at  the  value  of  20tl.  and  nuw  it  is  ul  the  value  of 
■bore'  2  lust.  189,  100. 

re  it  ii»  necessity  that  such  person  be  of  good  repu. 
et  if  they  be  lakcw  with  the  manoiir,  or  confess  ihe 
ir  crime  be  otherwise  open  and  manifest,  it  tetca  they 
to  be  bailed  ;  lint  if  there,  be  any  colon  r  or  probability 
in oc; nee,  it  U  must  agreeable  to  the  Intention  of  tlu 
hail  tlifin.  Zllauk.  c.  13.  *.  50. 
ily.  ThuVonli  Or  guilty  of  the  receipt  of  feloitt 
■arics  after  the  i jet.  2  Hate's  Hint.  100. 
i.v.  The  words  or  of  commandment  or  farce,  or  of 
ijf  done ;  are  to  be  understood  of  accessaries  before  tlw 
tc't  Itist.  100. 

•marie"*  to  felonies  are  not  to  be  bailed,  unless  they  bo 
JUtatiun  ;  anil  where  there  are  strong  pri-.mii plii.ns  of 
■t  a  person  so  charted,  he  is  not   bailable.   'Z  lluzk. 

v.  The  -words  or  guilty  of  tome  other  !re*iiaxx,  for 
•uglit  not  to  tow  life  or  mem  tier ;  from 'heir generality 
i  restrained  by  the  other  clause,  which  declares,  (hat 
en  for  o;x7i  and  manifest  offence*  shall  mil  be  rv/i/nw 
pon  the  co  I  is  true  lion  of  tile  whole,  it  seems  reasons. 
fy  the  generality  of  ths  expression,  with  this    limila. 
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ter  the  death  of  the pr over  (if  he  be  no  common' thief  nor  d^k- 
tried.)  Hazckins  says,  that  be  may  aUo  be  bailed,  if  the  ap 
pro? er  wave  his  appeal,  or  be  vanquished.  2  Hawk.  c.  U 
8.  43. 

Lastly.  Upon  the  words  shall  from  henceforth  be  let  out  if 
sufficient  surety,  tchereof  the  sher{ff  xcitl  be  a*s*efabl*>  enj 
thai  uithout  gtving  ought  of  his  goods  ;  Sir  Ed.  Coke  observes, 
that  neither  the  sheriff,  nor  other  of  the  king's  officers,  ttflM 
take  any  thing  for  doing  his  office.  3  Inst,  190. 

And  although  a  person  be  committed  to  be  detained  withftf 
bail)  or  mairiprize,  yet  if  the  offence  be  by  law  bailable,  fcfl 
that  hath  power  of  bailing,  may  bail  fcim.      %  Hate's  jfitf 

/I.  JFhcrc  by  a  justice  of  peace. 

Tonnf  rly  the        At  common  law,  the  sheriff  might  by  virtue  of  his  office,  ri 

sheriff  might    principal  conservator  of  the  peace,  bail  tfny  person  arrested  m 

€*  officio.         suspicion  of  felony,  or  for  any  other  offence  which  is  heilpMn 

and  so  might  a  constable :  but  it  seems,  that  the  statutes,  wfcjc 

impower  justices  of  peace  to  admit  persons  to  bail,  on  an  aceV 

Ration  of  felony,  and  particularly  prescribe  in  what  manner  tt0 

*hall  do  it,  have  tajten  away  all  power  of  this  kind  from  • 

sheriff  and  constable.  2  Hack.  c.  15.  s.  26. 

Two  justices         And  wherever  justices  of  peace  have  jurisdiction  of  acfbmf 

bail  Srsons'iru  ^cy  mtLy  ^a^  ^  Pe*son  indicted  before  them  of  snek  crtosv 

dieted  before    upon  such  circumstances,  for  which   other  courts  may  bait  tl 

the  aeasiom.      person  so  indicted  before  them;  for  it  seems  to  be  a  good  gtov« 

ral  rule,  that  so  far  as  any  persons  are  judges   of  any  crime,  4 

far  they  have  power  of  bailing  a  person  indicted  before  them  * 

such  crime :  and  upon  this  ground,  it  seems  clear,  that  any  tB 

^  justices  of  the  peace  whereof  one  is  of  the  quorum,  may  of  ces* 

mon  right  bail  persons  indicted ut  the  sessions  ;  because  any  M 

justices  may  hear  and  determine  the  indictment.     Also,  it  tel 

been  holdeii,  that  any  one  justice  hath  the  like  power  :  and  tM 

seems  to)ie  implied  by  the  statute  of  i  Ric.  3.  c.  3,  which?  gifM 

one  justice  power  of  bailing  persons  arrested   for  felony,  ^* 

like  form  as  if  such   persons  had  been   indicted  at  sessions^ 

clearly  supposes,  that  if  such  person  had  not  been  indicted 

^      .  .    sessions,  they  might  have  been  bailed  by  any  one  justice.     k 

offences  under  ^  any  one  justice  had  such  power,  before  the  statute,  s 
felony.  relating  to  the  power  of  justices  in  granting  bail,  it  seems 

he  hath  still  the  same  power  in  relation  to  persons  so  indicted 
fcny  bailable  crime  under  the  degree  of  frloni/;   because 
said  statutes  seem  not  to  restrain  him  in  any  such  ca>e,  uader 
degree  of  felony,  from  any  power  which  he  lawfully  might  chsw 
before.  2  Hatch,  c.  1 5.  s .  54.  1 

And  Button  says,  if  it  is  not  in  the  cajc  of  felony,  it  scent?! 


i 


.   c.   15.*.  54. 

ae  power  of  justices  to  admit  to  bail  in  felony,  is  chiefly 
1  by  acts  of  parliament:  to  which  purpose  1  jRi.  3. 
fter  reciting  that  divers  persons  had  been  daily  imprison- 
suspicion  of  felony,  sume  time  of  malice,  and  some  time 
t  suspicion,  and  so  kept  in  prison  wilhaut  bail  or  main. 

enacts  that  every  justice  of  peace  tatty,  by  hit  discre- 
te i -h  person*  to  bait,  as  though  they  were  indicted  there- 
wrrf,  before  the  same  justices  at  their  sessions. 
his  statute  so  far  as  it  (jives  such  power  to  a  single  justice 
led  by  3  Hen.  7.  c  $*,  which  cnacteth,  *  That  justices 
ace,  or  two  of  them  at  the  least  (1  Qu.)  have  power 
.  any  person  mainpernable  by  law,  to  their  next  general 
i,  or  to  the  next  general  gaol  dclircry,  as  well  within 
ise  as  without ;  and  that  the  same  justices,  or  one  of 
shall  certify  the  same  to  such  sessions  or  gaol  delivery, 
n  of  1 U/.' 

hrse  statutes  having  been  often  abused  by  justices  of  the 
■ailing  persons  in  the  name  of  two  justices  where  one 
is  present  and  for  offences  not  bailable. 

enacted,  by  1  Set  Phil.  6:  Mar.  c.  13,  'That  no  justice  TwojwstieM  ta 
oil  any  person  for  otTviiccs  declared  irreplevisable,   by  *■*?  bwlin  ft- 
Vatminrt.l.X  Ed.  I.e.  15.  And  (hat  no  person  arrested        '* 
inslaughtcr  or  felony,  or  suspicion  thereof,  shall  be  let  to 
r  mainorize-byany  justice  of  the  peace,    if  it  bu  not  in 
essiOnij  except  it  be  by  two  justices  at  the  least  (1  Qu.J  ; 
ic  same  justices  to  be  present  together  at    the  time    t,  And  tike  tl,e 

bailment  or  mainprise  they  shall  certify  in  writing,  cimmutinn  of 
ibed  or  signed  by  them  at  the  next  general  gaol  delivery; ,iis  p"»°n"  . 
icl.  justices  before  such  bailment  for  felony,  shall  take  "f,^"'*1  " 
4mi nation  of  the  prisoner,  and  the  information  of  them 
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1  that  bring  him  of  the  fact   and  circumstances  thereof, 

4  shall  put  in  writing  so  much  thereof,  as  «!:all  be  material,  b 

4  they  make  the  bailment,    and  shall  certify   such  exaiuin 

4  and  bailmcnt-to  the  next  general  gaol  delivery ;   and 

*  have  authority  to  bind  all  such  by  rccoguizauce  or  obliga 

'  as  do  declare  any  thing  material  to  prove  the  baid  offence: 

4  appear  at  -the  next  general   gaol  delivery  ;  and  to  giv( 

4  deuce,  and  shall  certify  the  said  evidence  and  bonds,   b 

4  the  time   of  the  trial :  and  if    any  justice  of  quorum 

4  ofit-nd  against  this  act,  he  shall  be    fined,  in  discretion 

4  the  justices  of  gaol  delivery,  on  proof  by  examination  b 

4  them,  but  it  is  provided,  that  justices    in  Middlesex,  ai 

4  cities,  boroughs,  ami  town  corporate,  may   bail  prisoner 

4  such  matter  as  was  before  accustomed,  and  also  shall  taki 

4  amiuat km  ami  bonds  as  aforesaid,  upon    every   bailment, 

4  certify  the  bailment,  bond,  and  examination,  at  the  next  g 

4  ral  gaol  delivery. 

Cases  when?  Thus,  tlic  authority  given   to  one  justice  by   1  Ric.  3.  tc 

one  justice  way  mit  person?  to  bail  in  felony,  being  repealed  by  3  Hen.  7. 

*■*'•  and  1  Sc  2  Ph.  &  Mar.  c.  13.  one  justice  cannot  admit  pet 

to  bail,  unless  \t  be  for  an  offence  directly  tending  to  a  bi 

oj  the  peace,  the  restraint  whereof  is  the  chief  end  of  his  ol 

or  for  au    offence  by  statute,  put  under  the  cognizance  o\ 

justice,  or  for  an  offeree  indictable  at  the  sessions.      2  // 

c.  lb.  s.  62. 

Justice*  cannot      But  though  1  &  2  Phil.  &  Car.  has  prescribed  *tat.  JFe* 

bail  one  in;pri-  3  Ed.  1.  c.  15.  a-?   a  pattern  for  justices    to  follow  in  rel; 

soncd   tor  any  t0  0iljL  ami  it  therefore  follows,  that   a  person  under  ana 

crime  nut    -ai.-  arrcs^  for  any  (Ti;Ul»    declared  to  be  irreplevisable  bv  that 

it  Die*  •  '  .  *  • 

„,     ...  cannot  be    bailed  by  any  liistice;    vet  if  a  person  at  lars 

JBut  it  the  party        ,  ,      r  u        •  r    i  *  •    •  \    e 

tH     ,.k       ,;,  only  accused  oi  any  such  crime  on  a  slight  suspicion,  bef 

at  Jar^i'  be  on  :y   ...  J    .  .    "\  i  * 

at-rustrdauii^ht  justice ol  the    peace,  it  Seems  that  the  justice  ought  n«>t  to 

cuspicioii    they  mit  him,  but  ought  to  take  surety  from  him   to  appear   b 

Jaiiy-  a  proper  court.     «2  Hax:k.  c.  1.3.  v.  G3. 

They  may  also      Also  the  star,  of  1  \'  C  Phil.  cV  Mar.  c.  13.  expressly 

hud  mi   si^ht    noning  the  bailing  of  person*  for  mam!ati^!iter,'ds  well  2 

..       ■       t.       other  felonies  :    it  i>  clear,  mat  i notices   oi  the  peace,  ma 

force  thereof,    safely  ban  any    person   imprisoned  o\\  a  j 

suspicion  ni"   a   fact,    jn.ru  aiiiiLj    to  bo  no  higher    au    ol 

than  niau^Lu^hter ;  and  murn  more  if  it  .ipprar  to  umoui 

no  inuretli-.il  homicide  by  misadventure,  or  in  self-defence 

tf;»'  jijAlite.-*  ou;;ht   Jo  be  ca.tiiuuS  t!.e  oiionce  does  not  ait 

lo  ,i  murder ;  pl-.o  that  tr.i-ie  r>e    no    violent    pit-sumptions 

lL.»  parfv    dU\  t.\e  f.id  :   U-. •  i.'*a::»    a:i.-l:  appear,  the  party  c 

ii.»t  to  be  bai!>  il  thuugh  the  oiiciue  awiouiiilo  n ■>  more  thu 

l:-i:  id,     hy  mi:.".iJ\ei:ture  <-r  M-'If-defc  ce.      "2   if'/:*',  ./*.  \S. 

Tue  chit.f  import  of  ///.■  .i  A/«t'://i".i  Ijvi:1.^'  to  i;'iczziu  ::hul 

Mti   peiMins  an;  to  bij  bulled,   and  not  to  declare  vkuf    p«* 

*/v  bailable;  ami  the  na'.   jT'v'.  1.  ■*  r.d.    1.  t\  1>.  wiii 
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Mill  to  be  followed,  and  which  extends  only  to  criminal  ca*ses,  The,?  cannot 

firing  no  power  to  bail  persons  taken  on  process  in  civil  actions.  ba,i  ,n1.cml 

*  r  ,  .  •..-      i  i  ui     proceedings,  or 

or  for  contempts  to  superior  courts;  it  is  clear,  by  a  reasonable  for  coutcipt9f 

construction  of  all   these  statutes;  that  justices   of  the  peace 

k?e  no  power  in  any  such  cases   to  admit  any  person  to  bail, 

I  lUaak.  c.  15.  j.  61. 

///.  Where  by  justices  of  gaol  delivery. 

Justices  of  gaol  delivery,  ndt  being  within  the  restraint  of 
i  faitat.  WcA.  1.  3  Ed.  1.  c.  15.  may  bail  persons  convicted 
I    Wore  them  of  homicide,  by  uiisad venture  or  self-defence,  the 

tetter  to  enable  them  to  purchase  their  pardon.    2  JIdzck.  c.  15. 

1.05. 
Also  it  seems  that  in  their  discretion  they  may  bail  a  person 

tmnictcd  before  them  of  manslaughter,  Upon  special  circum- 

rtiaceb;  as  if  the  evidence  against  him  were  slight ;  or  if  he  ha^ 

pvchased  his  pardon.     (2  Hatch,  c.  1 5.  s.  65. 
Also  if  an  appellee  plead  an  excommunication  in  disability  of 

fte  plaintiff,  it  seems  that  they  may  bail  him,   till  the  plain ti.tr 

Will  be  absolved ;  for  otherwise,  the  appellee  might  lie  in  orison 

forever,  without  having  an  opportunity  of  coming  to  trial.  2 

ifejfc.  c.  15.  s.  65. 

<  And  where  such  justices  have  power  to  admit  persons  to  ba'd. 

it  seems  that  they  may   do  it  after  their  sessions  is  o\ev,  as  well 

adoring  their  sessions.     2  llazck.c.  15.  .v.  G5. 

IV*  Where  hy  the  court  of  King's  Bench. 

tin  ■  * 

This  court  by  the  plenitude  of  its  power,  may,  in  discretion* 
ninth  persons  to  bj.il,  if  they  see  occasion,  in  all  cases  of  felony 
nen  in  case  of  murder,  though  there  should  be  no  doubt  as  to 
Ac  validity  of  the.  warrant  of  commitment  :  and  on  the  other 
had  there  is  as  little  doubt  as  to  their  po  ver  of  remandinz,  not- 
tithttamiing  the  warrant  of  commitment  be  defective :  audit  is  the 
fwbtdiit  practice  of  the  court  to  remand  piisoiw-r&  in  such  ca«cs ; 
"ftapj)f.ir  on  reading  the  depositions,  that  there  is  a  fair  ground 
.to  authorize  theiu.  Ver  Grow,  J. in  the  K.  v.  Mark»y  3  Eti*f* 
fyi.163. 

But  here  it  must  be  observed  that  with  respect  lo  the  nature 
tftbe  offence  although  this  court  is  not  tied  du\Mi  by  the  r'lles 
fwcribed  by  stat-  West.  1.  3  Ed.  1.  c.  15.  >etit  will  in  di»*cre- 
Mq  pay  a  one  regard  to  the  rules  prescribed  by  il,  and  not  ad- 
feitapcrsou  to  bail,  who  is  expro>s*y  declared  to  be  irreplevi. 
ible,  without  some  particular  circumstances  in  his  favour. 
%Uau>k.c.  1*.  J.  80. 

,  And  therefore  if  a  person  be  attainted  of  felony,  <»r  ronvicti  A 
Aereof,  by  verdict  general  or  special,  or  notoriously  multv  oi 
.treason-  or  manslaughter,  or  the  like,  by  ids  own  coiife>sinu,  <•-• 
otherwise,  he  is  not  to  be  admitted  to  bad,  without  home  spe. 
«ai  motive  to  induce  the  Court  to  ^ruutk.  *2  HauL.  u  lS.i.  il\ 
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As  where  a  person  taken  upon  an  outlawry,  on  an  a^fn 
of  felony,  by  the  name  of  JS,  gentleman,  pleads  that  his  nu 
is  J  S,  yeoman,  and  not  gentleman,  and  so  he  is  not  the  sai 
person  that  was  outlawed,  in  which  case,  the  court  in  discrete 
may  bail  him;  for  until  the  plea  be  determined,  it  appears n 
whether  he  were  the  person  intended  or  not :  so  also  for  ii 
other  error  in  the  outlawry,  especially  if  it  be  an  apparent  on 
2  Hoick,  c.  15.  f.  80. 

So  if  a  man  is  convicted  of  felony  upon  evidence,  by  wki< 
it  plainly  appears  to  the  court,  that  he  is  not  guilty  of  it, ; 
which  case  even  tne  justices  of  gaol  delivery  may  bail  ha 
Crompton's  Just.  154.    2  Hank.  c.  15.  t.  80. 

Or  where  a  prosecution  is  unreasonably  delayed ;  or  whe 
the  prisoner  may  be  in  danger  of  losing  his  life,  either  1 
famine,  or  dangerous  distemper,  unless  he  be  bailed.  2  Hassi 
c.  15.5.  80. 

But  the  fact  of  indisposition,  upon  which  the  court  .will  bai 
must  be  a  present  indisposition,  arising  from  the  confiuemeo 
and  not  from  any  constitutional  or  family  distemper,  ir  fro 
the  act  of  the  prisoner,  as  by  stabbing  himself.  Mod.  Kcp.  33 
\  Strange  4. 

And  Ld.  Mansfield^  in  Airs.  UudiTs  case,  said  the  court) 
King's  Bench  has  a  discretionary  power  to  bail  in  ail  cas 
whatsoever.     Coxspcr  33 5. 

And  the  judges  will  in  general  exercise  it  in  favour  of  a.p! 
soner,  in  every  case  not  capital ;  and  in  capital  cases,  wnei 
there  are  any  circumstances  to  iuducc  the  court  to  suppose  he  ms 
be  innocent ;  and  in  e?ery  case  where  the  charge  is  not  allege 
with  sufficient  certainty.     1  Bacon's  Abr.  22*2.  n. 

The  court  therefore  will  bail  a  person  committed  for  hig 
treason  generally,  if  four  terms  have  elapsed  and  no  prosccutk 
commenced.     1  Strange  5. 

Or  for  treason  done  upon  the  high  seas.     Holt  83. 

So  also  a  man  and  his  wife  committed  for  felony,  if  the  asslfl 
have  intervened,  and  they  have  endeavoured  to  bring  on  tf 
trial.     And.  64. 

So  also  a  person  convicted  upon  an  appeal  of  murder,  sul 
ject  to  an  argument  on  a  pica  in  abatement,  three. years  Juris; 
elapsed  without  either  side  bringing  it  on,  provided  the  appd 
lant  will  actually  consent.     1  Strange  403. 

So  also  a  person  convicted  of  keeping  an  alehouse  withcA 
licence,  h»».  having  brought  &  certiorari:  for  if  the  conviction! 
affirmed,  the  court  may  commit  him  in  execution  for  the  residfl 
of  thetime.     1  Strange  531. 

So  a  person  acquitted  on  an  indictment  of  murder,  and  afW 
ward 9  in  custody  on  an  appeal,  unless  the  judge  certifies  a  dl 
satisfaction  at  the  verdict.     1  Strange  854. 

So- also  a  person  appealed  of  murder,   who  has  not  beetb 


bio* elf  to  a  recommendation  to  the  king's  mercy,  for  tlir  '. 
of  airing  such  accomplice  an  opportunity  of  applying 
king's  pardon.    Cotsper  334. 

the  co art  will  not  look  into  the  informations  and  afbda- 
fbmer  trials  for  murder,  iu  order  to- bail  a  man,  who, 
rug  acquitted  oa  former  .trials,  in  again  committed  for 
e  identical  sort  of  offence;  aad  this  the  court  refused  to 
igh  they  were  pressed  « itli  Lord  Million's  case,  in  Sal- 
4,  where  they  looked  into  the  deposition*  taken  before 
mcr  npon"a  motion  to  tail.  4  Strange  851. 
will  they  bail  an  appellee  for  murder,  unless  rijeum- 
of  delay  appear  on  the  part  of  the  appellant.  2  Strange 

a  person  charged  with  a  highway  robbery,  if  the  prose- 
lends  and  swears  he  is  the  man,  notwithstanding  a  num. 
tffiihmts  are  produced  [in  this  cx*e    there  were  eight-], 

him  to  hare  been  at  another  place  at  the  time  of  the 
r.  t  Strange j  1138. 

for  assisting  la  the  running  of  contraband  goods.      Bun- 
45. 
will  the  court  order,  at  the  instance  of  the  prisoner,  ft 

nan  to  attend  the  person  wounded  by  tin-  prisoner,  in 
i  state  his  situation,  and  that  he  is  ont  of  danger  for  the 
;  of  ball;  for  where  a  dangerous  wound  is  given,  the 
is,  for  the  friends  of  the  party  injured  tolay  his  condition 
!be  court,  when  they  oppose  the  bailing  ;  mid  if  they  Ho 
it,  then  the  court  may,  for  their  own  satisfaction,  order 

attendance.;  but  the  prisoner  has  no  right  to  demand  it. 

will  they  bail  after  an  indictment  of  murder,  upon  an 
!  of  the  tacts  ;  for  it  would  discourage  a  prosecution,  to 
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■  » 

br  the  dignity  of  the  court  by  which  he  was  committed*,  ai 
other  such  like  circumstances,  of  which  the  court  will  receive  h 
formation  by  suggestion  or  affidavit,  being  consistent  with  tl 
return  of  the  habeas  corpus.    2  Hawk.  ca»15.  *.  77. 

For  no  one  can  in  any  case  controvert  the  truth  of  the  retm 
to  a  habeas  corpus,  or  plead  or  suggest  any  matter  repugnant  i 
*  it ;  yet  a  man  may  confess  and  avoid  such  return,   by  admittis 

the  truth  of  the  matters  contained  in  it,  and  suggesting  otha 
not  repugnant,  which  takes  off  the  effect  of  them  ;  as  where 
citizen  of  London  elected  to  the  office  of  an  alderman,  refused  1 
t  accept  such  office,  and  was  committed  according  to  the  enstoa 
npon  the  return  of  the  habeas  corpus,  this  being  set  forth  as  tfc 
cause  of  commitment,  he  filed  a  suggestion  in  the  Crown  Office 
that  he  was  an  officer  in  the  King's  Mint,  and  as  such,  eiemp 
from  all  city  offices  ;  upon  which  the  patent  of  the  grant  of  W 
office,  and  also  his  patent  of  exemption  being  in  rolled  in  tfc 
court,  he  was  discharged.  1  Sider.  287,  288. 

V.     Where  by  the  other  courts  at  Westminster. 

Such  courts  The  courts  of  Common  Pleas  and  Exchequer,  at  any  tiuje  di 

may  bail  only  in  ring  term  ;  and  the  Chancery,  either  in  term  time  or  vacation 

°h^£L*  "of0'  may  ky  t"c  common  law  award  a  habeas  corpus,  for  any  pcrsa 

fclo^orVca-  committed  for  a  crime  under  the  degree  of  felony  or  treason,  aa 

sod.  thereupon  discharge  him,  if  it  shall  plainly  appear  by  the  retuiq 

that  the  commitment  was  illegal  (as  by  being  made  by  one  wbc 

had  no  jurisdiction  of  the  cause,  or  for  a  matter  for  which  by  la* 

no  man  out; lit  to  be  punished),  or  ball  him,  if  it  shall  be  doubU 

ful  whether  the  commitment  were  legal  or  not.  2  Hawk,  c.  15» 

s.  81.  # 

And  by  the  habeas  corpus  act,  any  of  the  said  courts  in  iOM 

time,  and  any  judge  of  the  said  courts  being  of  the  degree  of  thl 

coif,  in  the  vacation,  may  award  an  habeas  cor  pun  for  any  pef* 

i>on  bailable  within  the  intent  of  that  act,  for  any  crime  unfa 

the  degree  of  felony, 

VI.      What  shall  be  deemed  sufficient  bail. 

What  number        No  person  ought  in  any  case  to  be  bailed  fur   felony  br  lea 
rnjubite.  |nau  tu  0 .  anj  ;t  js  sajj  llot  t0  DC  usuai  for  thc  King's  Bench  tl 


*  h'"T  t!.ou;:li  |jf*rhr.psit  ina\  hnil  a  ni.*iTu>n  a  o.tuimilinnit  by  a  mayortf  I 
town,  <m  jiMict'Oi  |H-;n*f,  or  other  iufiriur  nutibrriitt ,  lor  it  cuittfixip',  witftM 
»lnwiu>:  th"  pacticiilai  i;a;un4of  it ;  y.:t  it  caniMtbc  expivtol  th.it  it»iH,  « 
tin"  like  i«  jclu»*«  - .  hml  a  man  u:i  su\:h  a  t,uuial  «-omiiiium  m  by  a  ortirt  yf  hifl 

♦  r  tli'/niv  ;   ;is  3.  i  unit  oi  I'.'tvainl  ^-/. /.*>;.;.  \  :  ,u:y  otl.i ;  duii   of  Heimhuk 
Irili    io  iti'  ln-ruurof  w  !;"•*<  ?\Qcc;'\.i;^.  i\x  £r-uV;t  ;»%-ird  is  always  to  I 
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il  a  man  cm  &  habeas  corpus,  on  a  commitment  for  treason  or  fc- 
By, -without  four  sureties  * :  and  the  sum  in  which  the  sureties  arc 
•  be  bound,  ought  to  be  never  less  than  40/.  for  a  capital  crime ; 
it  it  may  be  higher  in  discretion,  on  consideration  of  the  ability 
id  Quality  of  the  prisoner,  and  the  nature  of  the  offence;  and 
hi  luretie*  may  be  examined  on  oath  concerning  their  sufficiency 
hf  Vim  that  takes  the  bail ;  and  if  a  person  be  bailed  by  insuf- 
m  sureties,  he  may  be  n-quired,  either  by  him  who  took  the 
M,orby  any  other  who  hath  power  to  bail  him,  to  find  better 
arties,  and  on  his  refusal  may  be  committed;  for  insufficient 
•Rues  are  as  none.    2  Haxk.  c.  1 5.  s.  4.  T 

Bat  justices  must  take  care,  that  under  pretence  of  demanding  Requiring 
■fident  surety,  they  do  not  make  so  excessive  a  demand,  as   iu  CCMIVC  hail, 
tftetamounts  to  a  denial  of  bail  ;  for  this  is  looked  upon  as  a 

Ctgrievance,  and  is  complained  of  as  such  by  1   Will.  #  Mar. 
.  i:  by  which  it  is  declared,'  That  excessive  bail   ought 
Jttto  be  required.*. £  Hazok.  c.  15.  s.  5. 

>  FIL     Taking  insufficient  bail. 

!' 

['  If  die  party  bailed  by  insufficient  sureties^  do  not  appear  ac 
to  the  condition  of  the  recognizance,  the  justice  or  per* 
who  bailed  him  is  Unable  by  the  justices  of  assize  ;  but  if  he 
r,  it  seems  that  the  person  who  bailed  him   is  excused.    2 

1 5.  *r  6. 

'■  Aid  if  a  justice  admits  a  person  to  bail  by  insufficient  sureties, 
Aon  be  knows  not  to  be  bailable  by  law,  corruptly  for  lucre  or 
***nl ;  the  court  of  King's  Bench  will  grant  an  information 
pinst  him  ;  or  it  is  such  an  offence  for  which  he  may  be  indicted. 
W;  Abridgm.  227. 

Fill.  Granting  bait  a  lure  it  ought  to  be  denied. 

The  bailing  a  person, not  bailable  at  law   is  punishable  at 
laxnon  law,  as  a  negligent  escape  +,  or  as  an   oiieuce  agninst 
e  s^trrai  following  statutes.     2  I  lax!;,  c.  15.  s.  7. 
By  stat.  II est,  1.  3  Ed.  I.e.   15,  c  If   the  sheriff,   or    any 
a thcr let  any  goal  large  by  surety  that  is  notreplt-visable,  if  he 


• 

*  In  fclony,  four  persons  arc  required  for  b;:il ;  but  fi.r  auy  inferior  offence 
tare  suffice  lit  ;  in  both  cas<-«,  th«  number  of  bail  mtvt  be  mentioned  in  the 
ict,  otherwise  the  court  will  n>et  the  wli«,!e :  furr  LA.  Manjiclu  in  K.  v.  Bol- 
5L  236Vo.  3.  -  Hoick.  mu.  «/.  141.  (,».  1.) 

Art  if,  by  fine. .*"d  /fau<4i/Msriys,  flutt.  by  the  enmnvn  four,  th« 

WLf  luc  nuffc.riii^  the  negligent  e*ra|H*  of  a  person  nituintrrf,  him  of  course 
I;  if  indicted  and  not  attainted,  .\/. ;  i,ut  if  ij„.  p^.r^ui  ccap-n^  «er* 
barottahltfj  nor  iiK!U*ted,  lli-il  it  wa*  bfr.  to  the  (list-rut  ion  of  th<  ojiutto 
■  fneb  a  reasonable  forfeiture  a?  .-h..uM  «tui  j.n.per.      J  l-.u^k.  r.  UK 

.—fie:  ;oc  I  Si  2  1'hU.  I-  .'--'■.  -*  :*,  ■  .;/a. 
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be  sheriff  or  constable,  or  any  other  bailiff  of  fee,  which  1 
keeping  of  prisons,  and  thereof  be  attainted,  he  shall  lose  his  I 
and  o(tice  for  ever*  and  if  the  under-sheriff,  constable 
bailiff  of  such  as  hare  fee  for  keeping  of  prisons,  do  it  co 
irary  to  the  will  of  his  lord,  «r  any  other  bailiff  being  not 
fee  they  shaH  have  three  years  imprisonment,  and  make  fi 
at  the  king's  pleasant. 

<  And  by  stat.  Da  finibtis  feratis,  27  Ed.  I.  c  3,  The  jn 
ee&  assigned  to  take  assiacs,  when  they  deliver  the  gso! 
shall  enquire  if  sheriffs,  or  any  other,  have  let  out  by  repfai 
prisoners  not  rcplcvisablc,  or  hare  offended  in  any  thing  co 
trary  to  fVestm.  \ ;  and  whom  they  shall  find  guilty,  th 
Khali  chasten  and  punish  in  all  things  according  to  the  form 
the  said  statute/ 

And  by  4  Ed.  3.  c.  £•  at  the  time  of  the  assignment  of  kes 
ers  of  the  peace,  mention  shall  be  made,  that  .such  as  sh 
be  indicted  or  taken  by  them,  shall  not  be  let  to  juainpiiza  \ 
the  sheriffs,  nor  by  none  other  ministers,  if  they  be  not  mat 
pernablc  by  law ;  nor  none  who  are  indicted  shall  be  deliver 
but  by  the  common  law.  And  the  justices  assigned  to  d 
liver  gaols,  shall  have  power  to  inquire  of  sheriffs,  gaole 
and  others  in  whose  waVds  such  persons  indicted  stalta 
they  make  deliverance,  or  let  to  mainprise,  any  sts  Srai 
ed,  which  be  not  mainpernable,  and  to  punish  the  said  si 
riffs,  gaolers,  and*others,  if  they  do  any  thing  against  the  M 
a*cL* 

And  by  1  &2  Phil.  Hf  Mar.  c.  13,  <  No  justice  of  the  pes 
shall  lot  to  bail  or  mainprise,  any  persons  forbidden  to  ben 
pleviscd  or  bailed  by  stat.  fVcstm.  1. :  and  the  justices  ofg* 
delivery  of  the  place  where  such  justices  of  the  peace  shall  1 
guilty  of  such  offence,  upon  due  proof  thereof,  by  eiamb* 
lion  before  them,  shall  for  every  such  offence  set  such  fines; 
every  such  justices,  us  the  same  justices  of  gaol  deliver 
shall  think  meet.' 
Justices  of  the  peace,  before  they  baH  a  nUn  under  commit 
input  must  at  their  peril  inform,  themselves  of  the  cau*e  ft 
which  he  was  commit  ted;  for  if  he  were  in  truth  commit!* 
for  a  canse  not  bailable  by  law,  it  is  no  excuse  that  they  ti 
not  know  that  he  was  committed  for  such  cause.  Popliam  91 
J)altony  c  114.  2  llaick.  c.  1.3.  s.  1% 

Thus  where  a  justice  of  Sitrry  committed  a  man,  on  susp 
clon  of  stealing  a  marc  and  bouud  over  the  owner  to  prof 
lute;  and  after  wards,  upon  examining  two  other  persons,  hct 
putted  the  party  to  bail:  a  bill  being  fouud  at  the  .assizes,  » 
the  party  accused  not  appearing  the  court  granted  an  infa 
jnation  against  #ie  justice,  declaring  they  should  not  hart  bay 
the  man  themselves.    &  v.  Clarke.  2  Strange  1?18. 
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IX.  Denying,  dt laying,  or  obstructing  it  where  it  ought 

to  be  granted. 

The  offence  of  denying,  delaying,  or  obstructing  bail,  whero 
it  ought  to  be  granted,  is  a  misdemeanor,  not  only  by  the  sta- 
Mr,bnt  also  by  the  common  law,  and  punishable  thereby  a«  an 
dtace  against  the  liberty  of  the  subject,   not  only   by  action 
atfce  suit  of  the  party  wrongfully  imprisoned,  but  also  by      > 
fcnetment  at  the  suit  of  the  king.     2  Hatch,  c.  1 5.  $.  13. 
"#  Bat  it  seem*  clear  that  he  who  has  power  to  bail  another,  isy 
Mt  bound  to  demand  of  him  to  find  sureties,  and  to  forbear 
MwUing  him,  till  he  shall  refuse  to  find  them ;  but  may  well 
jutify  hit  commitment,  unless  the  party  himself  shall  otter  his 
■reties.    2  Hawk,  c.  15,  s.  14. 

AndbjstMit.lVestmA.3EdA.cA5.  <  If  any  withhold  prism*. 
'm  replevisaMe,  after  that  they  have  offered  sutfirieut  surety t 
f  hs  shall  pay  a  grievous  amercement  to  the  king ;  and  if  ho 

*  likes  any  reward  for  the  deliverance  of  such,  he  shall  pay 
1  doable  to  the  prisoner,  and  also  shall  be  in  the  great  mercy  of 
1  the  king.' 
i  And  by  stat  de  finibus  levatis,  97  Ed.  1.  c.  3,4  the  justices  of 

*  sue  shall  enquire  if  sheriffs,  or  any  other  have  offended  in 
plaything  contrary  to  the  said  slat,  of  tVeiim.  and  whom 
f  they  shall  fine)  guilty  they  shall  pnnish  in  all  things  'accord, 
1  fag  to  the  form  pf  the  said  statute* 

And  wherever  a  person  is  restrained  of  his  liberty  by  being 
tsafincdin  a  common  gaol,  or  by  a  private  person,  the  party, 
Whether  it  be  for  a  criminal  or  civil  cause,  may  by  habeas  cor  put 
Sire  his  body  and  cause  removed  to  some  superior  jurisdiction, 

i*hkh  hath  authority  to  examine  the  legality  of  such  commit. 

.-fcent;  and  on  the  return  thereof,  cither  bail,  discharge,  or  re* 

fetud  the  prisoner.     VaughtuCs  Hep.  l  JG. 

X.  In  t0hatform  it  is  to  be  token. 

■ 

Where  a  person,  actually  present  in  court,  h  bailed  for  a 
*trfcne,  punishable  with  loss  of  life  or  member,  it  seems  to  be 
3q  the  discretion  of  the  court  to  take  a  recognizance  from  each 
of  the  bail,  either  in  a  certain  bum,  or  body  fur  body.  '2  Ilaxk. 
t.  IS.  *.  83. 

*  Howcrer  such  recognizance  of  body  for  body  *,  is  now 
jteely  n$ed  ;  and  the  reason  why  it  is  disused,  i*v  because 
there  was  anciently  a  louse  opinio u,    that   he  who  was  bail 

w  [ 

*  1m  0  Ota.  2,  The  court  of  King's  Bench  touk  bail  in  two  casw,  U*l<.-  frx 
hodj.      Tide  Strange  854,  911. 


#0  f  BAIL. 

In  this  manner  for  a  felon,  was  to  be  hanged  if  he  bro 
not  in  tfye  principal  to  keep  his  day;  but  the  troth  is,  a 
pnnistypicnt  was,  to  be  fined  for  his  default.  2  Hale's  . 
125.  Strange  911. 

Bat  for  a  crime  of  an  inferior  nature,  the  recognizance  o 
to  be  only  in  a  certain  sain  of  money,  and  not  bodj 
body..   2  Haizk.  c.  15.  s.  3. 

r  A  common  recognizance  for  bail. 

■j  Monmouthshire,  "1  lie  it  remembered,  that  on  the  — 

«  to  wit.  J      of  —  in  //*e  — —  year  of  the  r» 

of  our  sovereign  lord  George  /Ac  Third,   by  the  grace  of  • 

<jT/A?  united  kingdom  of  Great  Britain,aw/  irdaud,  no»  it/ 

O  0,o/ yeoman ,  F  B,  0/  yeoman,  andS  Bof- 

yeoman,  personally  came  before  us  F  J  cr;/J  S  J,  too  0/ 
jarcf  majesty's  justices  of  the  peace  in  and  for  the  said  count 
,  ami  severally  and  respectively  acknowledged  th 
*  selves  to  be  indebted  to  our  said  sovereign  lord  tjte  king,  in 

manner  and  form  following,  (that  is  to  say),  the  said  OC 
L20l.  of  good  and  lawful  money  of  Groat  Britain,  and  the  . 
F  B  and  S  B  in  10/.  cadi,  0/  #&e  lawful  monies,  to  be 
speclively  levied  of  their  several  goods  and  chattels,  lot 
and  tenements,  to  the  use  of  our  said  sovereign  lord  the  L 
his  heirs  and  successors,  if  the  said  O  O  shall  make  defauli 
the  performance  of  the  condition  underwritten  [or  within  a 
ten,  as  the  case  is.] 

Taken  and  acknowledged  the 
day  and  year  above  written. 
Jiefore  us 

F.  J. 
S.J. 

The  condition  of  thh  recognizance  is  such,  that  if 
above [ or  within]  bound  OO, do  and shutt  personally  appear 
Jure  the  justice*  ffour  sovereign  lord  the  king  assigned  to  h 

the  peace  in  and  fjor  the  said  county  of ,    and  alio  to  hi 

and  determine  divers  felonies,  trespasses^  and  uthcr  mhdemi 
ims  wiiiiin  the  said  county  cum  mil  ted,  at  the  next  genet 
quarter  regions  of  the  peace,  to  beholden  in  and  for  then 

enmity,  at  ,   in  the    county    aforesaid,    or  before  . 

piujfstjfs  j'l^ties  of  gaol  delivery  at  t'.i?.  ncit  general  g( 
delivery,  to  be  holden  in  and  for  the  va!d  cvun/y,  as  the  c; 
i-J,  then  and  there  to  answer  our  sa,\l  .^ovcrt/tifi  lord  l 
Li.nz,  for  at:. I  co?iccrni/:g   the  /<■/•»*//«■»/*  taking   and  steuli 

if  the  property  if  V  1\,  wherewith  f:c   stands  chart 

before  *  [naming  the  ju>li«v   that   cominh!vd   him]   and  to 


*  ty,  if  it  is  i-n  «b*[v.C!«Mi  •jn'.y,  say— /:t  cni  rom-trui?*  *hc   rasfiiian 
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:ehe  what  shall  by  the  court  be  then  and  there  en* 
kirn,  and  shall  not  depart  the  court  without  licence; 
he  above  [or  within]  written  recognizance  shall  be 
d  of  no  effect j  otherwise  to  remain  in  full  force. 

Hale  says,  that  the  following  form  of  a  recognizance, 

be  principal  is  either  an  iufant,  or  in  prison,  and  so 

is 'the   true  and  regular  bail,  which  is  not  only  a  re- 

nee  in  a  sum  certain,  but  also  a  taking  to  bail.    2  Hale's 

outh  shire,  1  BE  it  remembered,  that  on  the day  of 

0  wit-  J      ■   ■     iTi  the year  of  the  reign  of 

fore  us  F  J  andS  J,  two  of  thejusticesofour  said  lord 
!>  assigned  to  keep  the  peace  in  and  for  the  said  county 
(one  of  us  being  of  the  quorum)  at  ■  ■,  in  the 
nty,  did  come  F  B  of in  the  said  county ',  yeoman, 

•  of  the  same  place  also,  yeoman,  and  took  in  bail  *  un. 

text  gaol  delivery  to   be  hoUUn  in  the  said  county,  one  " 

e  of  > labourer,  taken  and  detained  in  prison  for 

n  of  having  feloniously    taken    and  stolen  the 

>/  of'         ,  and  undertook,  that  is  to  say,  each  of  them, 

F  B  and  S  B,  under  the  penalty  0f  ^0/.  of  good  and 

money  of  Great  Britain  upon  the  goods  and   chattels, 

\d  tenements  of  them  and  each  of  them,  to  tive  use  of 

1  lord  the  king,  hi*  heirs  and  successors,  to  be  levied,  if 
0  O  shall  not  jyersonully  appear  at  the  said  next  gaol 

•  before  the  justices  of  our  said  lord  the  king,  assigned 
r  the  said  gaol,  then  and  there  to  anszcer  to  our  said 
r  king,    concerning  the    premises   [or  concerning  such 

'iZhich  .shall  be  then  and  there  objected  against  him,  or 
says,  rather   according  to   the  ancient  form   to  be  dis- 

+  of  the  felony  aforesaid,  according  to  the  law  and 
/England.     Given  under  our  seals,  tec. 

be  seals  need  not  be,  for  they  are  judges  of  record, 
ids  simply  subscribed  ;  or  subscribed,  taken  and  ac- 
ted the  day  and  year  aforesaid,  brfore  F.J.  S.J.  is 
;  1  Hate's  Hist.  126. 

this  a  warrant  issues  under  their  hands  and  seals,   for 
ner's  enlargement.     2  Hole's  Hist.   I2G. 
lie  form  of  such  warrant,  according  to  Lombard,  342, 
'on,  c.  ISO.  p.  6*4,  is  as  follows: 

ords  arc,  eepernni  in  balium  in  the  old  recognizance  inserted  in 

irii  lire  ad  ttnntlnm  rente  ami  to  translate  thorn  as  hath  already 
rj  ©tlH»r»,  tuiluHtlto  rit>hl,  wui tid  b«.  an  uhMird  and  uuiutrlJi^ib!o 
'  t  be  Latin  idiom:  fi>r  the  true  import  of  the  uholo  roci>£ui/.am*e 
jKfftouer  shall  apjK.nr,  at  the  zu*A  delivery,  then  and  thcrs  (o  Ls 
if  tke  jtlvny  In  a  cw<?  chiuac  uf  lax. 
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Morrmontushirc,  1  F  J,  ffarf  S  J,  Esquire*,  too  of  tin 
to  wit.  J   o/  our  sovereign  lord  the  king 

to  keep  the  peace  in  and  for  the  said  county  of o 

being  of  the  quorum:  to  the  deeper  of  his  majesty  $  gaca 

at in greeting;    Ivkereas  O  O,  of & 

hath  before  us  found  sufficient  bail  to  appear  before  th\ 
of  gaol  delivery  y  at  the  next  general  gaol  delivery  to  b 
in  the  said  county \  there  to  ansicer  to  such  things  as 
then,  on  the  behalf  of  our  said  sovereign  lord,  objectet 
him  ;  and,  namely  9  to  the  felonious  taking  oftxeo  she 
the  suspicion  whereof  he  i+as  taken  ami  committed 
gaol)  ;  ue  command  you,  on  the  behalf  of  our  said  f 
lard,  that  if  the  said  O  O  do  remain  in  your  *<*i<(  gW 
said  cause,  and  for  nope  other,  then  you  forbear  to  dc 
any  longer,  but  that  you  deliver  him  thence,  aad  suffer  h 
si  large,  and  that  upon  the  pain  that  will  thereon  ensui 
under  our  seals  at  — -* —  iu  the  said  county  the  — 

., _  in  the ■■  year  of  the  reign  of  014  present 

George  the  Third. 

And  the  advantage  of  this  kind  of  baij  in  this,  t 
not  only  a  recognizance  in  a  sum  certain,  but  a)s 
bail ;  and  they  are  his  keepers,  and  may  be  punishec 
beyond  the  sum  mentioned  in  the  recognizance,  if 
cause,  and  may  reseise  the  prisoner,  if  they  doubt  hi 
nnd  bring  him  before  the  justice  or  court,  and  he  shall 
inittcd  and  so  the  bail  be  discharged  of  tfte  recoj 
S  Hide's  Hist.  127. 

Bakers.     See  Bread. 


BANKRUPT. 

flMlF*  word  bankrupt  has  been  variously  derived  by 
•*  authors.  Hut  it  can,  in  no  case,  be  less  neo 
investigate  (he  etymology  of  a  word  than  in  this 
the  whole  system  of  our  bankrupt  laws  is  founc 
positive  statutes ;  and  no  light  can  possibly  be  derive 
Mihject  from  the  attempt. 

Thi<   subject  will  therefore  be  considered  in  the 
order : 

I.   What  business  a  man  must  pun 
fore  he  can  be  adjudged  abanh 

IL   Acts  of  bankruptcy. 
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///.  Hie  commission  and  manner  of  obtain- 
ing it. 

IV.  The  power  of  the  commissioners. 

V.  Proof  of  debts. 

VI.  Tlie  assignees. 

VII.  The  commissioners9  assignment. 

VIII.  The  bankrupt's  examination. 

IX.  The  certificate. 

X.  The  dividend  and  allowance  to  the  bank- 
rupt in  respect  thereof. 

XL  The  supersedeas. 

XII.  Respecting  suits  at  law,  and  in  equity. 


,  What  business  a  man  must  pursue,  before  he  can  be 

adjudged  a  bankrupt. 

ny  merchant  or  person  using,  or  exercising  the  trade  of  What  trading 
mindtze,    by    way  of    bargaining,   exchange,    rechange,  w|Unitke » Ptr- 

-     j       '  *  j.l  •  i_         7  m  »  7  ion  subject  to 

Z,  cherisaoce,  or  otherwise,  in  gross  or  by  retail,  or  seek.  ^J    ,aw|> 
\  trade  of  lit  rag  by  buying  and  selling.     13  Eitz.  c.  7.  by  the  statutes. 
0b  1.  e.  19.  9.  2. 

r  Alt  shall  use  the  trade  or  profession  of  a  scrivener,  re* 
kg  other  men's  monies  or  estates  into  his  trust  and  custody, 
be  1.  c  19.  s.  *. 

ad  hankers,  brokers,  and  factors,  who  are  entrusted  with 
fg  aad  goods  belonging  to  other  persons,    5  Geo.  2.  c.  30. 

■B  ho  labia  to  the  statutes  made  concerning  bankrupts ; — 
foch  statutes  shall  extend    to  strangers  born,  as  well 

rsg  dsnff mi  tf  Mtnral  bom  subjects*    %\  Jac.  1.  c.  19, 


ST* 
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Whatnot 


Every  trader 
liable. 


feaet  overt. 


Clergymen. 


Xiciiemen. 


Tn^es* 


But  by  divers  acts  of  parliament,  the  proprietor*  c 
incorporated  companies,  such  as  the  proprietors  of  bank 
stock  in  the  West  India  docks,  and  the  like,  are  expres 
empted,  in  respect  of  their  stock  therein  only;  and  are  not 
the  statutes. 

And  no  farmer,  grazier,  or  droTer  of  cattle,  or  i 
general  of  the  taxes  shall,  as  snch,  be  within  any  of  the  i 
concerning  bankrupts.     5  Geo.  2.  c.  30.  s.  40. 

Upon  the  construction  of  these  acts,  it  has  been  bel 
every  person  being  a  trader,  and  capable  of  making  and 
contracts,is  liable  to  become  a  bankrupt.  1  Cooke's  Bank 
Thus  the  daughter  of  a  freeman  of  London  being  a 
woman,  and  a  sole  trader^  according  to  the  custom,  is  1 
a  commission  of  bankrupt,  and  her  separate  effects  in  tra 
be  seized  and  applied  to  the  payment  of  her  own  debts,  a 
ed  in  such  separate  trade.     1  Atk.  200. 

Also  in  another  case  it  was  decided  that  a  feme  covert  i 
sole  trader  and  carries  on  a  separate  trade  within  the 
London,  according  to  the  custom  of  the  said  city  is  lia 
commission  of  bankruptcy.    Lame  r.  Phillips,  6  Bun 
%  Black.  Rep.  670. 

Also  where  a  feme  covert  Urea  apart  firowi  her  h 
under  articles  of  separation,  and  trades  as  a  feme  soi 
subject  to  a  commission  of  bankruptcy.  1  Cooktf*  &. 
30,  51. 

»  put  if  nfeme  sole  trader  commits  an  act  of  bankrupt 
afterwards  marries,  and  lives  with  her  husband,  she  ca 
made  bankrupt ;  and  if  a  commission  issues  against  h 
her  marriage,  the  chancellor  will  on  petition  supersede 
Cooke's  B.  L.  44,  45. 

A  clergyman^  if  he  trades,  may  be  a  bankrupt ;  for  tt 
21  lien.  8.  c.  12,  he  is  prohibited  to  trade,  and  his  con 
that  kind  are  declared  to  be  void,  yet  they  are  void  witl 
to  himself  only,  and  he  shall  not  take  advantage 
breach  of  one  law,  in  order  to  avoid  his  being  subjec! 
ther.     1  Atk.  199.  Cowper  74b. 

So  if  a  man  be  a  public  officer,  as  an  exciseman,  he 
that  capacity  an  object  of  the  bankrupt  laws  ;  yet  if  a 
he  makes  himself  subject  to  them.     1  Atk.  206. 

Also  dealers  in  coals,  vintners,  brickmakers,  butchers 
brewers,  clothiers,  goldsmiths,  dytjrs,  iron-manufactu 
buy  rod  or  bar  iron  and  cause  it  to  be  worked  up  in 
locksmiths,  milliners,  nailors,  plumbers,  salesmen,  sho 
smiths,  and  tanners, may  be  bankrupt.  I  Cooke's  B. 
Or,  in  one  general  word,  a  chapman,  or  one  that  I 
sells  any  thing,  though  his  dealing  docs  not  come  und< 
nomination  of  any  particular  trade,  may  yet  become  t 
2  Black.  Com.  477, 
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But  one  single  act  of  bnying  and  selling  will  not  make  a  man 
l  bankrupt,  bat  a  repeated  practice,  and  endeavour  to  gain  pro- 
Itbj  it,  is  required.  2  Black.  Com.  476. 

And  though  it  was  formerly  held,  that,  to  bring  a  party  within  The  extent  of 
ft*  bankrupt  laws,  there  must  be  snch  a  buying  and  selling  in  trading  uui 
post  or  retail  as  was  the  party's  principal  means  of  living,   or  raaterial- 
;  atbut  a  buying  and  selling  in  proportion  to  any  other  way  he 
ssiof  liring ;  yet  it  now  seems  to  be  settled,   that  the  extent  of 
It  trading  is  not  materia],  but  that  the  true  criterion  is,  whe- 
\  fc  the  party  means  to  sell  (with  a  view  to  profit)  generally    to 
■7  person  who  applies  for  the  commodity  in  which  he  profos- 
is  to  deal,  or  only  partially,  and  as  a  matter  of  favour  to  parti- 
Oar  persons  ;  and  this  is  a  question  of  fact  to  be  left  to  a  jury. 
Jftrage  513.  8  Mod.  47.  3  WiUon  1  1G.  1  Term  Rep.  572, 
171 
This  an  innkeeper*  who  sold  only  a  very  small  quantity  of  It. 
oat  of  the  course  of  his  trade  of  an  innkeeper,  and   which 
■or.  exceed  six  gallons  all  together,  has  from  the  circumstance 
idfing  the  same  with  a  viewtoproht,   and  the  intention  of 
generally  to  all  customer,     without  exception,   been 
subject  to  the  bankrupt  I«i*s. 
And  so  where  a  considerable  farmer,  in  several  instances  at.  Farmer* 
fairs,  and  every  now  and  then  bought  a  horse  not  ca!- 
for  the  farming  business,  and  constantly  sold  the  same 
;  and  it  appeared  that,  during  the  course  of  two  years,  he 
bought  and  sold  five  or  six  horses  in  this  manner,  and  no 
two  of  which  had  been  sold  directly  after,  for  die  sake  of  a 
inea  profit,  and  another  within    three  days.      Tub  Court 
that  a  farmer,  as  such,  cannot  be.  an  object  of  the  bank* 
Jnjt  laws-f- :  and  that  if  a  farmer  in  the  course  of  his  business 
a  horse,  and  after  using  him    for  some  time,  sells  him 
i,  that  will  not  subject  him  to  the  bankrupt  laws. :  but  in 
case  the  evidence  being  that  he  bought  horses  for  the  express 
of  gaining  by  it ;  they  observed  that,  whether  there  were 
or  fewer  instances,  was  proper  to  be  left  to  the  consider*. 

of  the  jury.     And  here  as  they  had  found  that  he  was  a 

mder  a  new   trial  was  refused.     Barlhokmezs  v.  Sherwood,  I 
Term  Rep.  573. 

So  if  such  farmer  deal  in  wool,  hops,  or  the  like,  he  shall  be 
(baaed  a  bankrupt,  otherwise  any  person,  by  taking  a  farm, 
ssjsglt  avoid  the  statutes  :  and  where  a  farmer  annually  planted 
Is)  farm  with  potatoes,  which  he  sold  for  gain  ;  and  also  bought 


i  •  Set  the  cue  of  Patmau  v.  Vaughn*,  infra. 

♦  A  farmer  who  buys  cattle  fur  his  farm,  atii  afterwards  sells  'h*m  again, 
But  be  a  baniruui.     1  BUek.  t'«.  47<i. 
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to  sell  them  again,  and  whkk  be  did  publicly  sell  ia 
niarkets,  was  s^t^ed  a  bankrupt  Kayo  t.  Anj*r9 

Bit  no  handicraft  occupation,  whan  nothing  b  hoi 
soldi  will  make  a  «ao  a  bankrupt;  as  that  of  abusbei] 
gardener,  and  the  like,  who  are  paid  for  tbdr  work  and 
9  Btadr.  4f  0. 

Bat  when  person  purchase  eonaioditiai  for  ^  pa 
manufacturing,  aad  thereby  making  them  more  rateable, 
makers,  smiths;  and  the  like,  though  here  part  of  the  p 
bodily  labour,  and  not  by  baring  and  tefliag ,  yet  they  a 
in  the  statutes  of  bankrupts,  tW  the  labour  bosily  fas  i 
tie*  of  tbe  commodity ,  and  rendering  it  more  fit  fort 
Black.  Com.  476. 

And  upon  this  principle  a  botcher  has  been  held  I 
within  the  statutes.  4  Burrome  S148. 

Lord  Holt  decided,  that  a  shjpcarraternqghtbeabsj 
aHhoagh  it  hat  bean  questioned  whether  a  carpenter  coal 
the  true  distinction  seams  to  be  between  a  mere  working. 
Jer,  and  one  who  buys  timber  and  materials  for  carrying 
trade.    1  Cooke's  B.  L.  47. 

Lord  Honkkke  was  inclined  to  think  a  pawnbroki 
in  the  statutes ;  for  though  they  arenot  expressly  nasa 
the  general  word  broker  is  the  genus,  an4  all  .other  1 
|>rokerage  the  species.    1  Jtk.  £06. 

A  person  acting  as  a  banker  will  be  considered  as  i 
though  he  docs  not  keep  an  open  shop.    1  Atk.  £18. 

Drawing  and  redrawing  bills  of  exchange  may  make 
liable  to  be  a  bankrupt,  as  between  army  agents,  ws 
large  sums  of  other  people's  mpney  in  their  hands,  and 
the  course  of  drawing  and  redrawing  upon  each  other 
amount  of  such  sums ;  for  there  is  a  risible  gain  from 
arising,  and  it  is  a  trading  and  merchandizing,  a  traffic 
change,    Cowper  761. 

But  drawing  and  redrawing  bills  of  exchange  for  a  pai 
purpose,  Is  not  a  trading  within  the  meaning  of  the  be 
laws ;  as  if  a  person  in  Yorkshire^  with  a  largo  estate,  1 
casion  for  money  to  pay  a  debt  on  mprtgsge,  or  any  ol 
curity,  in  London^  and  draws  on  his  banker  for  it,  and!  u 
him,  tells  the  banker  to  redraw  on  him  by  bills  tp  tb 
amount.    Comper  751. 

So  merely  drawing  bills  upon  a  person's  own  account, 
•expence  of  paying  a  quarter  per  cent,  commission, 
interest  at  5/.  per  cent  for  their  being  discounted,  ai 
rowing  accommodation  notes  in  lieu  of  his  own  to  tb 
amount,  will  not  make  a  man  an  object  of  the  bankrup 
Comper74b, f 
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"ant,  though  a  trader,  cannot  be  a  bankrupt,  for  an  Infant*. 

in   owe  nothing  but  for  necessaries ;  and  the  statutes 

uptcy  create   no  new  debts,  but  only  give  a  speedier 

i  effectual  remedy  for  recovering  such  as  were  before 

K  no  person  can  be  made  a  bankrupt  for  debts  which  he 

ble  to  pay.     2  Black.  Com.  477. 

it  boys  only,  or  sells  only,  cannot  be  a  bankrupt.     1  Baying  only,  *• 

Digest  522.  or  selling  only. 

rill  buying  and  selling  bank  stock,  or  other  government  Trafficking  ia 
,  make  a  man  a  bankrupt,   they  not   being    goods, thc  fund»- 
merchandize,  within  the  intent  of  the  statute,  by  which 
•ay  be  fairly  made.    2  black.  Com.  476. 
ract  to  victual  the  fleet  is  no  more  than  to  table  with  a 
tan,  which  will  never  make  a  trader.     The  king's  but- 
ward,  or  aay  other  officer,  is  not  a  trader,  the  c  o  minis - 
r  excise,  school-keepers,  and  sutlers  of  armies  ;  butlers 
urds  of  king  of  courts,  and  farmers  of  the  customs,  are 
rs.     1  Cooke3 $  Bank.  L.  74. 

e  of  alum  works  is  not  liable  to  the  bankrupt  laws.   1  Makers  of  a- 
B.  L.  77.  lum- 

tying  and  selling  of  land,  or  an  interest  in  land,  is  not  Buying  and  isl- 
and selling  within  the  statutes,  which  must  be  restrain-  ling  Und. 
tonal  things.    1  Cooke's  B.  L.  78. 

rhere  a  person  boughta  coal-mine,  and  worked  the  mine,  Buying  of 
the  coals,  he  was  adjudged  not  to  be  within  the  statutes  coals. 
\g  bankrupts.    2  Wits.  169. 

be  sells  them  together  with  others  that  he  bought  at 
Jien  he  becomes  a  trader,  liable  to  a  commission.  2 
>. 

looght  a  share  in  the  Stationers9  company  would  not  shares  in  tht 
mo  a  bankrupt ;  but  lord  keeper  Wright  held  other,  stationer*' 
Id.  Raymond  85 1  •  company. 

ving  a  share  in  a  ship,  if  the  owner  does  not  freight  it,  Shares  in 
take  a  man  a  bankrupt,  any  more  than  having  a  share  sh'P,a 
ney  coach,  or  letting  horses  to  hire.     1  Ventrus  29. 
dk  182.     1  Siderfm  411. 

an  be  no  such  thing  as  an  equitable  bankruptcy ;  it  Executors 
legal  one ;  and  the  party  must  be  a  trader  in  his  own  trading. 
if  a  trader  makes  another  his  executor,  who  only  dis- 
Js  stock   in  trade,  it  will  not  make  the  executor  a 
id  liable  to  a  commission  of  bankruptc) :  and  even  if 
or  is  the  representative  of  a  wine  cooper,  and  finds  it 
to  buy  wines  to  refine  the  stock,  left  by  the  testator, 
nake  him  a  trader.     2  Perc  Wms.  529.    1  Atk.  102. 
JS  innkeeper  as  such  a  trader  within  the  bankrupt  Innkeepers 
rhe  deals  under  a  restraint  and  particular  limitation,  or  victuallers. 
mot  refuse  to  lodge  travellers,   besides  which  he  is 
over  of  the  justices  of  the  peace,  in  the  place  where 
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his  inn  b  situated ;  and  he  does  not  deal  upon  eon taaet 
traders  do  \  what  fhey  buy  is  to  a  particular  intent,  foi 
spend  in  their  houses,  and  though  they  get  their  IrViog 
is  not  U>  the  utmost  for  the  greatest  part  of  their  gain 
by  lodgings,  attendance,  dressing  of  meats,  and  othi 
saries  for  their  guests.  Newton  r.  Trigg)  S  Mode 
3*9. 

And  a  victualler  is  to  be  considered  in  the  same  light  i 
keeper,  in  respect  to  the  bankrupt  laws  ;  therefore  a  i 
who  sells  liquor  in  his  house,  and  only  sells  them  o 
house  in  small  retail  quantities,  as  erery  publican  do< 
liable  to  a  commission  of  bankruptcy.  For  he  make* 
tract  like  a  trader  ;  and  cannot  be  said  to  get  his 
buying  and  selling  as  a  trader  does.  He  buys  only 
in  his  house ;  and  his  '  dealing  as  a  victualler,  in  1 
nary  course  of  his  business  is  not  such  a  contract,  as 
amongst  merchants  and  shopkeepers,  or  other  dealer 
ordinary  course  ofcgtrade  and  commerce :  and  there 
clear  that  such  persons  are  not  objects  of  the  bankn 
Saunderson  v.  Rowtes,  4  Burrow* s  Rep.  2007* 

But  this  extends  to  those  persons  only  who  strictly  I 
nig  by  keeping  of  an  ran  or  victualling  house,  and  not 
who  sell  liquors  out  of  the  house  generally  to  all  custoi 
apply.  For  in  the  case  of  Potman  T.FmtghanyVthere  it  %\ 
evidence,  that  the  plaintiff  had  kept  a  public  house 
months,  during  which  time  he  had  sold  to  three  or  four 
about  six  gallons  of  spirits  all  together  ;  and  his  ow 
proved,  that  if  any  person  had  sent  for  liquor,  he  might 
it.     The  Court  on  a  motion  for  a  new  trial,  declared  i 
be  this,  that  where  it  is  a  man's  common  or  ordinary 
dealing,  or  where,  if  any  stranger  who  applies  may  be 
with  the  commodity  hi  which  the  other  professes  to  de 
is  nut  sold  as  a  favour  ;    any  particular   person   so 
Mibjcct  to   the    bankrupt  laws  :   that  the  circumsta 
\icrc,   that   from    the  time  when  the  party  took  t 
he  was  willing  to  sell  spirits  to  any  person  who  applu 
tore,  though  the  time  was  short,  and   the    instances 
they  held  him  liable  to  the  bankrupt  laws.     1    Tern 
573. 
1 1.  v%  ii-it  r.iun-        Any  person  trading  to  England,  whether  na  tire,  d 
irv  the  tr:^ic     alien,  though  never  resident  as  a  trader  in  England,   : 
mint  b«cuir.od  bailkrunf?  tf  he  occasionally  comes  tothiscountry  an 
an  act  of  bankruptcy.  Cuwpcr  398. 

i'or  if  a  person  carries  on  a  trade  in  one  kingdom 
to  the  crown  of  Great  Britain,  aud  comes  over  to  i 
commission  may  be  takeu  out  by  a  creditor,  in  the  pi 
the  bankrupt  happens  to  be,  as  he  has  traded  to  this  k 
contracted  debts  lure.  And  there  have  been  several 
of  this  kind  w  here  persons  belonging  to  the  plautatii 

6 


on. 
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!  which  is  their  sole  place  of  residence,  yet  happening  to  be  in 
fUndy  hare  had  commissions  of  bankruptcy  taken  oat  against 
■  here.  Ex  parte  Williamson,  1  Atk.  183;  Raymond  375. 
dk.  1 10.  Cowper  398,  402. 

II.    Jtcts  of  bankruptcy* 

!.  By  the  stat.  13  Eli*,  e.  7,  It  is  declared  to  be  an  act  of 

krnptcy  :    If  any  trader  depart  the  realm. 

lat  it  must  be  done  with  a  Yiew  of  defrauding  or  delaying 

titers ;  and  if  it  appear  that  they  are  in  fact  delayed  by  such 

nice,  tt  will  be  the  same  as  if  the  original  departure  were 

idnleat.     1  Atk.  193,  139. 

7or  where  one  Woodier  fled  for  the  murder  of  his  wife,  and 

an  absconded  with  a  young  lady  for  the  purpose  of  coha- 

ag  with  her;  there  the  creditors  being  delayed,  such  depart* 

i  were  held  acts  of  bankruptcy.     Butter's  Nisi  Prius,  39. 

>kt>s  B.  L.  95. 

L  By  the  same  statute,  if  he  begin  to  keep  house,  or  other* 

t  to  absent  himself,  it  is  another  act  of  bankruptcy. 

tad  a  denial  to  a  creditor  is  eyidencc  of  keeping  house, unless 

lained  by  circumstances,  such  as  sickness,  company,  busu 

i,  or  even  the  lateness  of  the  hour,  as  eleven  o'clock  at 

bt;  and  it  must  be  an  actual  denial,  and  not  an  order  to 

y.     1  Cooke's  B.  L.  96. 

knd  any  keeping  house  for  the  purpose  of  delaying  a  ere* 

w,  eren  for  a  Tery  short  time,  will  be  an  act  of  bankruptcy. 

erefore,  where  A.   was  denied  in   the  morning  by  express 

em  to  the  holder  of  a  bill  which  was  due,  it  was  a  complete 

of  bankrnptcy,  though  he  afterwards  paid  the  bill  before 

:  o'clock  in  the  same  day,  aud  though  by  the  custom  of  mer- 

ate  of  London  the  payer  of  a   bill  has  the  whole  day  on 

ich  it  becomes  due,  till  fire  o'clock  to  discharge  it.     2  Term 

■•69. 

Several  orders  to  deny,  include  creditors ;    bnt  the  denial 

it  be  to  a  creditor  having  a  debt  at  that  time  due.     1  Cooke* s 

L.  103.219. 

L     By  the  said  statute,  if  he  take  sanctionary,  it  is  another 

of  bankruptcy. 

1.  Alto,  if  he  suffer  himself  willingly  to  be  arrested  without 

I  or  lawful  cause  ; 

I.  Or  suffer  himself  to  be  outlawed  ; 

3at  an  outlawry  does  not  appear  to  bean  act  of  bankrupt* 

,  aolfSfl    it  be  suffered  with  an  intent  to  defraud  creditors.  2 

v*   Dig.  Boo.  ed.  7.     1  Cooke's  B.  L.  106. 

sad  Comyns  adds,  that  if  it  be  reversed  before  the  commis- 

liBNes ;  or  for  default  of  proclamations  after  the  Cotnniis* 

i»  it  shall  not  be  an  act  of  bankruptcy. 

hi  Cooke  doubt*  whetbtr  such  positions  are  law,  and  ob« 
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serves,  that  If  die  outlawry  was  originally  frandnlent, 
tendtd  to  ikiiat  jr  delay  creditors,  ic  seems  that  no 
event  will  lie  smEcient  id  clear  the  fraud,  or  prevent 
oi  tne  bankrupt  la -.vs.     1  Cooke  106. 

5.  By  the  same  statute  ,*  if  he  yield  himself  to  prison^  k  wi 
be  an  act  of  bankruptcy. 

But  it  must  be  i  voluntary  yielding  fur  debt;  and  if  a  pmo 
capaiiJe  of  paying  will,  notwithstanding,  from  fraodnlent  ma 
tive?,  and  in  order  to  furce  his  creditors  to  a  composition,  vo 
luniariiy  $o  to  priion.  it  is  an  act  of  bankruptcy.  BiUingk 
95.     CuoU.  15.     7  Finer  62. 

7.  By  the  same  statute  '  if  he  depart  from  his  dxtUsmg  house 
to  the  intent  to  defraud  or  hinder  any  of  hit  creditors  of  then 
juit  debts,  it  will  be  an  act  of  bankruptcy. 

And  absenting  for  fear  of  being  arrested  by  an  attachment  o« 
of  chancery,  fur  non-payment  of  money  decreed,  makes  a  mil 
bankrupt.     2  Comyn's  Dig*  8co.  etL  6. 

So  if  a  trader  leaves  his  house  to  avoid  being  arrested  on  i 
particular  day  to  gain  the  term,  and  then  offer*  bail,  tab  is  » 
act  of  bankruptcy.     2  Strange  809. 

But  in  order  to  constitute  an  act  of  bankruptcy  in  the  trader's 
departing  from  his  dwelling  houae,  it  is  not  alone  sufioeat 
that  a  creditor  shall  be  merely  delayed,  but  the  deparrara 
must  have  been  with  that  intent ;  for  the  word  on  in  the  states 
must  be  read  axd.  Foster  v.  Padgct.  1  UU.  38  Geo.  3.  7  Ter. 
Rep.  509. 

6.  Alio  by  the  stat.  1  Jac.  1.  c.  15.  j.  1.  '  if  he  fraudulent!) 
procure*  ■££>  zoods+  money*  or  chattels,  to  be  attached  or  «• 
*;ue.'tdmi*  ^hich  is  a  plain  and  direct  endeavour  to  disappoint 
Li*  cr.-c.SLrs  ■-»:"  :thcir  =cc^i". .  *2  Biack.  ten:.  47S.)  it  will  &• 
an  dcr  or"  Lankrupicy. 

S.  Or  {f  he  mSccs  any  f.-zxiixlent  ^rani  *  of  hi*  lands,  te> 

f:em*-r,:s%  z-^-s  cr  ;ha:~-l'.  to  the  ir.tcut*  or  zl  hereby  hitcru 

dil:r§  mt;.\-  be  c/featad  -:r  tidnj  :ti  ••■■_■«  the  re  vfing  ofthtir 

juit  andtitc   d'.cts.'      lJi*:.  i.'c.   15.    *.  I.    this  will  ben 

act  of  bankruptcy. 

But  a  trader,  before  he  becomes  a  bankrupt^  may  pi* 
Her  one  creditor  to  another,  and  may  pay  him  his  debt,  ormiy 
make  him  a  ziort^age,  with  pe.^esion  delivered,  or  may  assigft 
part  of  hii  effect*;  but  the  preference  of  one  creditor  to  th» 
rest,  by  conv.  ying  by  detd  ell  i.is  ci.i-cis  to  him,  is  afraid 
upon  the  whole  bankrupt  laws,  and  an  act  of  bankruptcy. 
1  Burrovs  467. 

For  it  destroys  his  capacity  of  trading;  he  cannot  after- 
wards  sell  any" thing;  all  belongs  to  another  man.  1  Cookil 
B.  L.  1 10. 

And  a  colourable  exception  of  a  small  part  of  his  effects,  S 


*  TMf  w.'H  uc  by  deed  (o  ■■*»«  »n  act  of  kai.krj}  tcj.     4  £«rrfirif  M 
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niehoM  goods  or  the  like,  will  not  prevent  the  assignment 
iog  an  act  of  bankruptcy.  2  Black.  Rep.  996.  1  Black.  Rep. 

Bat  ao  assignment  by  deed  of  only  part  of  a  trader's  effects 
a  fair  creditor,  will    notwithstanding,  if  done  in  content* 
tUon  of  committing  an  act  of  bankruptcy,  itself  become  the 
xj  act.     1  Cooke's  B.  L.  115. 

10.  Also  by  the  stat.  31  J  at.  1,  c.  19.  those  a ho  shall  pro- 
vt  any  protection,  other  than  such  as  shall  be  lawfully  pro- 
Med  by  privilege  of  parliament ,  will  thereby  commit  an  act 
(  bankruptcy.' 

Far  this  is  an  endeavour  to  elude  the  justice  of  the  law. 
\Black.  Com.  478. 

Bit  if  any  one  be  protected,  as  the  king's  servant,  it  does 
lot  Bake  him  bankrupt    Skin.  21. 

Audit  is  declared  by  7  Ann,  c.  12.  that  no  trader  who  shall 
ut  himself  into  the  service  of  any  ambassador,  or  public  minister , 
Ufl  hate  any  privilege  from  arrest,    s.  6. 

11.  likewise  by  the  same  stat.  21  Sac.  1.  c.  19.  Jf  he  ex- 
Hit  unto  his  majesty,  or  his  courts,  any  petition  or  bill 
nust  its  creditors,  to  compel  them  to  accept  less  than  their 
at  debts,  or  to  procure  longer  time  of  payment  than  teas 
w*  by  the  original  contract,  this  will  be  an  act  of  bank- 
iptey. 

For  these  are  an  acknowledgment  either  of  his  poverty  or 
nrery.    2  Black.  6om.  478. 

11.  And  by  the  same  stat.  21  Jac.  1.  c.  19.  if  he  being 
rested  for  debt,  he  thall  after  his  arrest  lie  in  prison  two  months 
'mat,  upon  that  or  any  other  arrest  or  detention  in  prison  for 
it,  he  shall  be  adjudged  a  bankrupt  from  the  time  of  tins 
r$t  arrest. 

Bet  the  arrest  must  be  lawful :  and  therefore  an  arrest  by  an 
lecntor,  before  probate,  is  not  within  the  act.  3  Ltvinz  58. 
And  being  arrested  does  not  make  an  act  of  bankruptcy :  the 
nmnption  of  insolvency  arises  from  lying  in  prison  two 
eaths,  without  being  able  to  get  bail ;  1  Cooke  12. 
And  if  mere  formal  bail  be  put  in  for  the  purpose  of  changing 
on  one  custody  to  another;  as  if  a  man  being  arrested  be  bailed, 
d  amediately  turned  over  to  the  King's  Bench  or  like  prison, 
bat  he  lies  two  months;  here  the  act  of  bankruptcy  vcill 
a?  relation  to  the  first  arrest.  Ibid. 
Bat  where  bail  is  really  put  in,  the  bankruptcy  only  relates 
Ae  time  of  the  surrender.    Ibid. 

lad  lying  in  prison  two  lunar  months,  makes  the  party 
ktrapt  from  the  arrest,  and  though  the  commission  is  takeu 
1  before  the  two  months  is  expired,  yet  if  the  party  appears 
avfaukrnpt,  by  relation  to  a  time  before  the  suing  it  out,  it 
alrfrat  Beaues  Lex.  Mer.  Red.  489. 
kbo  by  the  said  stat.  21  Jac.  1.  c,  19,  i  if  being  arrested  for 
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b*  adjudged  a  bankrupt. 

But  the  act  clearly  intends  such  an  escape  as'shews  he 
to ran  awaneodJbereby  to  defeat  Ml  ertmof**:  it  asnst 
escape  against  the  will  of  the  sheriffs  for  a  tana  shell 
nude  a  criminal,  when  be  has  not  the  least  crhtdnal  Intern 
disobey  any  law.    1  Burrows  439. 

14.  Aftd  by*tirVo.t.  c.  50.  « if any bankrapr,  aft* 
log  say  ossnmlssieB,  thall  pay  4e  the  person  who  soed  c 
fame,  ornthemhe  ghe  goods  or  other  setarfaetto*  or  s< 
for  his  debt,  whereby  such  person  shall  prlrateljr  recti* 
in  the  poind,  in  respect  of  his  debt,*  than  the  other  ere 
the  same  shall  be  such  aa  act  of  bankruptcy)  wherel 
good  proof  thereof,  saoh  euwmlssien  shall  be  sapor 
and  the  lord  chancellor  may  award  to  any  eeaittnr  petit 
another  comtntsiep)  and  the  person  *o  opropouudiagshi 
his-  whole  debts  and  detfcer  up  to  the  now  eoansdasioneri 
shall  haveso  receiYed,for  the  nee  of  the  other  creditors.1 

15.  By  4  Geo;  3<  c.9%  « Any  creditor,  whose  deb 
amount  to  100£  or  two  or  Hk>re  whose  delta  anxMfnt  to 
or  three  or  more  to  WOL  of  any  tender  baring  privi 
pnrisnment*  upon  aftdavtt  made  and  filed  on  record  i 
const  at  Westmkister,  that  such  debt  is  justly  due,  m 
such  debtor,  as  they  verily  beliere,  is  a  merchant,  b 
broker,  scrhener,  or  trader,  within  the  statutes  of 
roptcy,  may  sue  out  a  summons,  or  an  original  bill  an 
muns,  against  such  person,aud  serre  him  with  a  copy  th 

And  if  he  shall  not  vtithin  ttto  month*  after  personal 
pay,  secure,  or  compound  for  such  debt,  or  enter  into  i 
in  such  sum,  and  with  two  such  sureties  as  any  of  the 
shall  approve  of,  to  pay  such  sum  as  shall  be  recovered  i 
action,  together  with  costs,  he  shall  be  adjudged  a  bai 
from  the  time  of  the  service  of  snch  summons.    Ibid. 

And  the  creditors  may  proceed  against  htm  as  other 
rupts.  Ibid. 

But  this  shall  not  subject  such  privileged  persons,  dur 
time  of  such  privilege,  to  be  arretted,  except  in  cast 
felony  by  any  of  the  statutes  of  bankruptcy*  -  ibid. 
yrtieirtrr »»  acl  An  act  of  bankruptcy,  if  once  plainly  committed,  cai 
of  bankruptcy  be  purged,  eren  though  the  party  continues  to  carry  on 
en  i*  uv»i«  trade.  1  Salk.  1 10.  I  Cooke's  B.  L.  129. 
•*«j.  gug  *f  ^  %f^  ww  doubtful,  then  circumstances  may 

the  intent  of  the  first  act,  and  shew  it  not  to  hare  bet 
with  a  view  to  defraud  creditors.  1  Salketd,  110.  1 1 
B.  L.  1*19. 


*  No»  when*  an  officer  goes  with  his  prisoner  into  a  different  com 
permitting  him  to  caU  ujmui  no  uuorrwy,  and  from  ubeuce  be  is  I 
carried  to  a  judge's  chambers  eixier  au  itabcas  corpus. 
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be  acts  must  be  done  to  defraud  and  delay  creditor! 

\ow ering  their  just  debts.     1  Salkeld  1 10. 

f  after  a  plain  act  of  bankruptcy.  ,a  man  pays  off,  and 

ids  with  all  his  creditors,    he  becomes  a  new  man. 

d  110.     1  Cooke's  B.  L.  120. 

to  commission  of  bankrupts  shall  be  a? oided  by  reason 

rior  act  of  bankruptcy  being  committed,before  the  con- 

of  any  debt  due  to  a  petitioning  creditor.    46  Geo.   3. 

r.  5. 

/.  The  commission  and  manner  of  obtaining  it. 

3  Etiz.  c.  7,   '  The  lord  chancellor,    or  lord  keeper,  Commiiiioncr 
y  commission  under  the  great  seal,  appoint  such  persons 
im  shall  seem  good,  who  shall  take  order  for  the  bank- 
body,  lands,  and  goods.'    s.  2. 

Geo.  1.  c.  31.  'Erery  person  who  shall  give  credit 
unties  payable  at  future  days  to  bankrupts,  not  due 
the  time  of  their  becoming  bankrupt,  shall  be  admitted 
re  their  securities,  and  hare  a  dividend  in  proportion 
other  creditors,  discounting  5/.  per  cent. per  ann.  from 
tual  payment  to  the  time  such  money  would  have  be- 
due,' 

by  5  Geo.  2.  c.  SO.     Such  creditors  may  petition  for  a 
non,  or  join  in  petitioning,  $.22. 
i  judgment  creditor,  who  has  taken  his  debtor  in  exe- 
cannot  afterwards  sue  out  a  commission  of  bankrupt 
him  for  the  same  debt  *.  8  Ter.  Bq>.  1  ^3. 
no  commission  shall  be  issued  agar-  ;t  aiiy  i>erson  on  the 
i  of  one  or  more  creditors,   unless  Ji?  tingle  debt  of  the 
-,  or  of  two  or  more  creditors  being  partners,  amount 
.;  or  unless  the  debt  of  two  creditors  amount  to  1501.;  or 
•more  to tOOL;   5  Geo.  2.  c.  30.  s.  23. 
the  creditor  petitioning  shall  make  oath  or  affirmation  be- 
naster  in  chancery  of  the  truth  of  the  debt,  and  give  2001. 
the  lord  chancellor  for  proving  the  debt,  as  well  before  the 
sioners  as  upon  a  trial  at  law  if  the  due  issuing  a  corn- 
shall  be  contested,  and  also  for  proving  the  party  a  bank- 
ind  further  to  proceed  on  such  commission.  Ibid. 
if  such  debt  shall  not  be  really  due,  or  if  after  such' corn- 
taken  out,  it  cannot  be  proved  that  the  party  was 
rapt,  then  the  lord  chancellor,  on  petition  of  the  party 
,  shall  order  satisfaction  to  be  made  for  the  damages  sus- 
and  in  case  there  be  occasion,  assign  such  bond  to  the 
roo  may  sue  for  the  same  in  his  own  name.     Ibid. 
srer,  this  does  not  take  away  the  common  law  remedy 
iction  for  damages ;  but  the  parly  may    proceed  at  law. 


Im  oilier  creditor!  may, if  he  lie  in  prison  two  mouths  on  tail  former 
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to  obtain  sttch  rcdrets  as  a  jury  think  he  is  intitled  to*  Bu 
where  a  party  elects  to  abide  by  the  remedy  afforded  by  the  sta 
tute,  he  must  petition  the  chancellor  to  ha?c  the  bond  astignc 
to  him.  It  is  however  in  the  breast  of  the  court,  where  th 
bankruptcy  is  a  doubtful  case,  and  the  commission  superseded 
either  to  direct  an  enquiry  before  a  master  of  the  damages sus 
tain  eel  by  the  bankrupt^ora^tfa/t/iim  damnificaiut  upon  anissn 
at  law  ;  and  after  the  damages  are  settled,  the  court  may,  for  tb< 
better  recovery  thereof,  order  the  bond  to  be  assigned  ;  bu 
where  the  case  is  attcuded  with  any  flagrant  circumstances,  tin 
bond  would  be  immediately  assigned  without  further  inquiry*  3 
Burrow  1418.  1  Atk.  144. 

And  the  creditors  who  sue  out  the  commission  shall  prosecute 
%ihe  same  at  their  own  ei  pence,  until  assignees  be  chosen; 
and  the  commissioners  shall  at  the  meeting  for  choosing  assignees, 
ascertain  such  costs,  and  by  writing  under  their  hands,  order  the 
assignees  to  reimburse  the  same  out  of  the  first  effects,  that  shall 
be  got  in.  5  Geo.  £.  c.  30.  s.  23. 

If  more  than  two  of  the  commissioners  die,  or  if  the  commis- 
sion is  lost,  it  must  be  renewed  ;  and  the  commissioners  under 
the  renewed  commission  proceed  from  that  step  which  was  left 
incomplete  by  the  former.     1  Cooke's  B*  L.  0.  t 

But  no  commission  shall  abate  by  the  death  of  the  king, 
and  if  it  be  necessary  to  renew  any  commission  by  reason 
of  the  death  of  the  commissioners,  or  any  other  cause,  it 
shall  be  renewed  :  and  but  half  the  fees  paid.  5  Geo,  2.  c.  30, 
s.  15. 
flmilrupt  A  commission  is  a  statute  execution,  and  after  a  trader  is  de- 

*5*"#-  dared  a  bankrupt,  his  death  w  ill  not  prevent  further  proceed- 

ings ;  but  if  in  a  joint  commission  one  ot  the  parties  is  dead,  at 
the  time  of  suing  it  out,  it  is  void  :  and  where  a  joint  commission 
is  prosecuted,  all  the  partners  must  be  included ;  for  a  joint 
commission  against  two  of  several  partucrs  cannot  be  sustainedt 
1  Vcrn.  153.  1  Atk.  97. 
JSitu  traders.  It  was  formerly  the  practice,  where  there  were  several  part- 
ners to  take  out  separate  commissions  against  each,  as  well  as  a 
joint  commission  ;  but  this  has  been  discountenanced,  it  being 
the  common  course  of  the  court,  upon  petition  tomake  an  order 
for  the  separate  creditors  to  come  in  and  prove  their  debts  under 
the  joint  commission,  and  that  the  assignees  keep  distinct  ac- 
counts of  the  several  estates.  1  Cooke's  B.   L.  7. 

He  who  has  the  body  in  execution  cannot  be  a  petitioning  cre- 
ditor, and  if  a  commission  issues  iu  that  case,  it  may  be  superseded. 
Strange  653. 

IS'or  has  the  petitioning  creditor  the  ordinary  election  to  sue 
at  law,  or  come  in,  under  the  commission  ;  for  if  he  were  to  elect 
to  proceed  at  law,  the  commission  must  be  superseded,  which 
would  atiect  t  lie  other  creditor?  who  bad  proved.      I  Atk.  IS  I 
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IV.  The  power  of  the  commissioner*. 

'  any  commission  sued  forth  and  dealt  in  hy  the  com.  Bankrupt 
I,  the  offender  happen  to  die,  the  commissioners  shall  dyin*. 
as  if  the  party  were  living.  1  Jac.  1.  c.  15.  s.  17. 
he  commissioners  are  to  administer  an  oath  to  each 
it  they  will  faithfully,  impartially^  and  honestly,  ac- 
i he  best  of  their  skill  and  knowledge,  execute  theponcrs 
l  them.  6  Geo.  2.  c.  30.  s.  43,  44. 

commissioners  shall  have  power  to  take  such  order  p„wcr  orcr 
ands  of  such  bankrupt,  as  well  copy  or  customary  bunkmi*'*  «f« 
reehold,  which  he  had  in  his  own  right  before  he  be,  &***- 
ikrupt ;  or  which  he  purchased  jointly  with  his  wife 
>  the  #nly  use  of  such  bankrupt,  or  for  such  use  or 

he  may  lawfully  part  with  ;  or  with  any  person  of 
ly  secret  use  of  such  bankrupt,  and  also  with  all  his 
>ods,  chattels,  wares,  merchandises,  and  debts ;  and 
he  same  to  be  searched,  viewed,  sold,  and  appraised  to 
slue  they  may.     15  Eliz.  c.  7.  *•  2. 

shall  be  lawful  for  the  commissioners,  or  any  other  To  brrai  doors. 
f  them  to  be  appointed,  by  their  warrant,  under 
la  and  seals,  to  break  open  the  houses,  chambers, 
.rehouses,  doors,  trunks,  or  chests  of  the  bankrupt, 
!  said  bankrupt,  or  any  of  his  goods  or  estate  shall 
i  to  be,  and  to  seize  upon,  and  order  the  body, 
tney,  and  other  estate  of  such  bankrupt,  by  iiupri. 
>r  otherwise.  21  Jac.  I.e.  19.  s.  8. 

ertificate  under  the  hands  and  seals  of  the  commis-  Baotiupt  bring 
iat  such  commission  is  issued,  and  such  person  proved  dfchrrd    m»j 
m  to  become  bankrupt,   any  of  the  justices  of  thr  b''  arFebrad- 
nch,  or  Common  Pleas,  or  barons   of  the  exchequer 
stices  of  peace  ;   and  they  are   required,  upon  ap- 
nade,  to  grant  their  warrants  (I)  for  apprehending 

(I)  The  form  of  such  warrant. 

To"  I  he  constable  of  —in  the  said  county, 
and  to  th«>  keeper  of  the  common  gaol;  at 
— —  in  the  said  county. 

LS  a  certificate  under  the  hands  and  seals  of , 

major  part  of  the  commissi ioners  named  and  nut  ha- 
nd by  a  comviimon  of  bankrupt  awarded  and  issued 
— f  hath  this  day  been  produced  btfore  we  - 
majesty9 s  justices  of  the  peace  in  and  for  the  said 
img  forth  that  a  commission  of  bankrupt  is  issued y 
i  prosecution  against  the  said  —  and  that  the 
?  hath  been   proiei   before  them  the  suit  commit* 


ishire,    I 

•  ] 
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such  person,  and  him  to  commit  to  the  common  gaol  of  I! 
county  where  be  shall  be  apprehended,  there  to  remain  un 
he  be  removed  by  order  of  the  commissioners  ;  and  the  goah 
to  wlwse  custody  such  person  shall  be  committed)  is  to  gi 
notice  to  one  of  the  commissioners,  of  such  person  behtg  hi  I 
custody  ;  whereupon  they  shall  send  their  warrant  to  him, 
deliver  him  to  the  person  who  shall  be  named  in  the  warrai 
who  shall  convey  him  to  the  commissioners  to  be  examine 
A  nd  the  commissioners,  by  such  or  any  other  their  warrar 
may  seize  the  effects  of  such  bankrupt  (the  necessary  weerti 
apparel  of  such  bankrupt,  or  of  his  wife  or  children,  excepted 
and  his  books  or  writings,  which  shall  be  then  in  tfie  cs 
tody  of  such  bankrupt,  or  of  any  other  person  in  prim 
b  Geo.  2.  c.  30.  *.  14* 

And  if  any  person  so  apprehended  shall,  within  the  tines 
lowed,  submit  to  be  examined  and  conform,  as  if  he  had  sums 
dered,  such  person  shall  have  the  benefit  of  this  act  as  if  he  hi 
voluntarily  come  in.  s.  15» 

The  commissioners,  if  they  have  reason  to  apprehend  tl 

bankrupt  is  making  away  with  and  concealing  his  effects,  I 

preparing  to  depart  the  kingdom,  to  avoid  Surrendering,  as 

summon  him  to  appear  before  them  to  be  examined  immsdi 

ately,  and  on  default  of  his  appearing,  may  certify  the  mst 

in  order  that  he  may  be  apprehended.     1  Atk.  MO. 

Comniuttionert      Upon  complaint   made  to  the  commissioners,  by  any  ptrt 

Swd^ctwiw*  &"evcd>  suspecting  any  of  the  goods,  or  debts,  or  such  otto* 

fuIpeciccUo'    to  he  in  the  possession  of  any  person,  or  any  persons  to  I 

fcLvebankrupi's  indebted  to  such  offender,    they  may  call  before  them,  all  sic 

goods  in  their    persons  and  upon  their  appearance  examine  them,  as  well  t 

hands.  t|lejr  oatj1S)    as  \yy  sucn  means  as  the  commissioners  shall  this 

meet.     13  Eliz.  c.  7.  s.  5. 

W1        f   .  And  if  such  persons,  do  not  disclose  the  whole   truth,  < 

>>Uo  refusing     ,  *\  '  -         -    «.  #      «i 

to  disclose  ine  deny  to  swear,  then  such  persons,  upon  proof  made  oeForeti 

truth,  forfeit      commissioners,  by  examination  or  otherwise,  shall  forfeit  doi 

double  the  va- 
lue of  tlje '  ~" 

*'  sioners.   to  become  bankrupt  :   And    whereas    application  U 

been  made  to  me  by     ■■  by  order  of  the  said  cornmissiona 

requesting  me  the  said  justice  to  cause  the  said to  be  o 

pre/tended:  These  ate  therefore  to  command  you,  the  uridco 
stable  of  — —  aforesaid,  to  apprehend  the  said  — ,  fl 
him  safely  to  convey  to  the  common  gaol  (ft  ■  in  tkesa 
county:  and  there  deliver  him  to  the  keeper  thereof,  together  vi 
this  precept  /  and  I  do  hereby  alio  command  you,  the  said  kef} 
vf  ■  ■  to  receive  and  keep  in  your  custody  in  the  said  g*oli 
said  ■  until  he  be  removed  by  order  of  the  said  commistktt 
or  tht  w'ljor  part  of  them^  or  be  otherwise,  delivered  by  due  cos 
of  lex.  Given  under  my  hand  and  seal  this day  of  — 
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sic  the  Talac  of  all  goods  and  debts  by  them  concealed,  to  be 
levied  by  the  commissioners  of  the  lands,  goods,  and  chattel*  of 
inch  persons,  in  such  manner  as  is  before  appointed  for  the 
principal  offenders :  the  same  to  be  distributed  for  satisfaction  of 
the  debts  of  the  creditors.     Ibid.  j.  6. 

And  if  any  persons  shall  fraudulently  by  collusion,  claim  or  And  claiming 
detain  any  debts,  goods,  or  tenements,  appertaining  to  such  of.  fraudulently 
fader,  other  than  such  as  they  prove  to  be  due  for  money  paid,  thclike. 
wares  delivered,  or  other  just  consideration,  before  the  com. 
nriuioners :  such  person  shall   forfeit  double  as  much,  to  be  • 
kfied  tnd  employed  as  above.     J  bid.  s.  7. 

If  any  person  known  or  suspected    to  detain  any  of  the  Commissioners 
hull,  hereditaments,  goods,  or  debts  of  the  bankrupt,  or  to  be  may  cumin •: 
isdebted  to  or  for  the  benefit  of  the  bankrupt,  shall  after  lawful  p"*°'»  *■!««. 
laraing,  refuse  to  come,    or  shall  not  come  at  the  time  ap-  ,ng  ltJ  bc  **** 
pointed,  having  no  lawful  impediment  (to  bo  allowed  of  by,  and 
■tie  known  to  the  commissioners),or  having  knowledge  of  any 
fther  meeting  of  the  commissioners,shall  not  appear  before  them 
ttmch  time  as  they  may  appoint,  or  being  come,  shall   refuse 
to  he  sworn  and  answer  interrogatories,  the  commissioners  may 
emit  to  prison  all  such  persons  as  shall  so  refuse,  and  also 
feet  their  warrants  to  apprehend  such  persons  as  refuse  to  ap- 
pear, and  to  bring  them  before  the  commissioners  to  be  examin- 
ed; and  upon   their  refusal  to  come,  or  to  be  examined,  may 
Cftuait  the  party  refusing  to  prison,  until  the  said  person  shall 
rnbnrt  himself  to  the  commissioners,  and  be  by  them  examined. 
Mac.  1.  c.  15.  «.  10. 

Bat  such  witnesses  as  shall  be  so  sent  for,    shall  have  such  witnesses  to 
CBtts  as  the  commissioners  think  fit,  to  be  rateably  borne  by  j1*^/™15'  *"* 
the  creditors;  and  if  any  person  other  than  the  bankrupt,  cither  0f  p£rjuiy. 
If  tnbornation  of  others,  or  by  hrs  own  act,  shall  commit  per- 
jury before  the  commissioners,  the  party  offending,  and  all  others 
fhaf  procure  snch  perjury,  may  be  indicted  i:i  any  court  of  re- 
tard, and  shall  suffer  the  paius  limited  by  5  Eiiz.  c.  9,  con- 
tenuBg  perjury.     $.  1 1 . 

And  all  money  so  forfeited,  shall  be  recovered  by  the  ere.  Forfeit  are  re- 
wwrs  only,  or  any  of  them  that  will  sue,  in  any  court  of  record,  coverage  only 
•» be  distributed  towards  payment  of  the  creditors.  *.  13.  b?  crcdiio*.. 

And  the  commissioners  may  examine  on  oath  the  bankrupt's  Commissioner! 
♦He,  Bkeas  other  persons,  21  Jac.  1  c.  19.   s.  6.  may  examine 

Ilowevrr,  the  wife  of  a  bankrupt  can  only  be  examined  touch-  bankrupt^ 
fef  the  concealment  of  his  goods,   effects,  ur  estate;  and  not  WI  e* 
eowctiuiug  his  bankruptcy,  or   whether  he  had  committed  any 
tet  of  hankrnpty ,  and  how,  or  when.  I  Pere  Wms.  011. 
And  also,  any  persons  for  tlie  discovery  of  the  debts  owing  to  and  others. 
creditors  who  seek  relief  by  such  commission.  21  Jac.  1. 
ct.r.9. 

There  shall  not  be  paid  out  of  the  estate  of  the  bankrupt  any  Commi^iincrV 
phonies  forexpences  in*  eating  or  drinking  of  the  commissioners,  allowance. 
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or  or  any  other  persons  at  the  times  of  meeting ;  and  if  ai 
commissioners  shall  order  such  expence  to  be  made,  or  eat  < 
drink  at  the  charge  of  the  creditors,  or  out  of  the  estate  of  rac 
bankrupt,  or  receive  abore  20*.  each  commissioner  for  eac 
meeting;  such  commissioner  shall  be  disabled  to  act  5  Geo.  \ 
c.  30  $.  42. 
Solicitor's  bills  All  bills  of  fees  demanded  by  any  solicitor,  shall  be  settled  h 
u  be  used.  one  of  the  masters  in  chancery,  who  shall  have  for  bis  care,  i 
also  for  this  certificate  thereof,  20*.  *•  46. 

V.  Proof  of debts. 

Any  creditor  until  distribution,  may  join  with  the  otha 
fo^f^e'debu.  creditors  that  shall  sue  forth  such  commission,  for  satisfactioi 
of  their  debts.    1   Jac.  I.e.   15.  *.4« 

And  every  creditor  shall  be  at  liberty  to  prove  his  debt,  widU 
out  paying  contribution.  5  Geo.  2.  c.  30.  #.  25. 

Every  person  who  shall  give  credit  on  securities  payable  d 
future  days,  may  prove  their  securities,  as  if  immediately  doe.  1 
Geo*  1.  c.  31.  8.  1. 

But  contingent  debts  are  not  permitted  to  be  proved  uita 
the  contingency  took  effect  before  an  act  of  bankruptcy  co* 
mitted,  because  the  debt  ought  to  be  due  before  the  bankruptcy* 
1  Cooke  233. 

As  if  a  security  be  made  to  pay  to  the  wife  so  much,  in .  can 
she  survives  her  husband ;  here  she  cannot  come  in  amongst  tfcft 
creditors,  because  it  is  entirely  uncertain  whether  she  shall  ever 
have  any  demand  or  not ;  and  in  case  of  the  event  happening 
afterwards,  she  can  only  come  upon  the  bankrupt's  futut 
•state.  1  Barnard.  59. 

And  this  act  of  7  Geo.  1.  c.  31,  which  enables  a  creditor  to 
prove  a  debt  payable  at  a  future  day  under  a  commission  ot 
bankrupt  is  confined  to  written  securities,  and  does  not  extend  ta 
parol  contracts  for  paymentat  a  future  day,  as  for  school  money 
for  the  education  of  a  child,  which  is  payable  only  half  yearly. 
There  and  in  like  cases  where  the  debt  depends  upon  such  psrsl 
contracts  and  does  not  become  due  and  payable  until  after  the 
bankruptcy,  the  same  cannot  be  proved  under  the  commissioa, 
and  consequently  a  certificate  afterwards  obtained  will  be  n# 
bar  to  the  creditor's  recovering  against  the  bankrupt.  ParsUm 
v.  Deartove,     4  East's  Rep.  438. 

But  the  obligee  in  any  bottomree,  or  respondentia  bond, 
and  the  assured  in  a  policy  of  insurance,  shall  be  admitted  U 
claim :  and  after  the  loss  or  contingency,  to  prove  the  daM 
thereon,  in  like  manner  as  if  the  same  had  happened  befoff 
issuing  the  commission.  19  Geo,  2.  c.  32.  s.  2. 

And  the  commissioners  shall  admit  the  proof  of  any  creditor^ 
debt  that  shall  live  remote  from  the  place  of  meeting)  by  afidfc 
vit,  or  affirmation*  5  Geo,  %  c,  30.  * .  30. 
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litor  may  choose  whether  he  will  come  in  under  the  Election  to  su* 
on  or  not;   bnt  if  he  chooses  to    come  in,   he  cannot  at  law,  or 
it  law  likewise  for  the  same  debt  2  however  the  court  I>T0TC» 
top  him  from  bringing  an   action,  but  put  him  to  his 
and  should  he  elect  to  proceed  at  law,  he  will  still  be 

0  prove  his  debt,  for  the  purpose  of  assenting  to  or 
^  from  the  certificate ;  which  permission  is  absolutely 
to  make  his  remedy  at  law  of  any  avail ;  for,  should 
nipt  prove  his  certificate,  he  will  thereby  be  discharg- 
hat  action,  as  well  as  from  all  debts  contracted  before 
bankruptcy.  1  Atk.  83,  220. 

a  creditor  has  distinct  debts,  he  may  prove  one,  and 
it  law  for  the  other,  but  he  cannot  split  a  demand  and 
rt,  and  proceed  at  law  for  the  rest.  1  Atk.  109.  3  Atk. 

seen  (or  becomes  bankrupt,  it  does  not  tike  away  his  Executors. 

ht  to  the  executorship :  nor  does  the  assignment  a  fleet 

or's  assets,  except  as  to  any  beneficial  iuterest  the  bank. 

'  haTc  in  them.  1  Cooke  177. 

f  the  assignees  have  received  any  of  the  testator's  pro- 

e  lord  chancellor  will,  upon  petition,  order  the  money 

id  into  court,  or  to  be  paid  to  a  receiver.     1    Cooke 

• 

chaser  of  an  annuity  cannot,  prove  under  the  commis-  Annuity, 

le  arrears  have  been  regularly  paid  at  the  day  ,  but  if 

ity  bond  ha3  been  forfeited  he  may.    1    Cooke   181, 

he  chancellor,  on  a  petition,  will  order  it  to  be  referred 
immissioncrs  to  settle  the  value  of  the  life,  and  that  the 
it  lie  admitted  a  creditor  for  such  valuation,  and  the 
>f  the  annuity.  1  Atk.  251. 

the  annuity  is  secured  by  a  deed  of  covenant, and  a  bsnd 
ise  riven  as  an  additional  security,  and  forfeited  for 
went  before  the  bankruptcy,  the  creditor  is  not  obliged 
i  uudcr  the  commission,  but  may  proceed  at  law  for  a 
if  covenant,  notwithstanding  the  bankrupt  has  obtained 
fieate.     1  Cooke  187,  237. 

1  though  not  assignable  at  law,  may  be  proved  by  the  Bonds. 
,  but  the  assignor  must  join  in  the  deposition.     I  Cooke 

wider  of  a  bill  may  prove  under  a  commission  again:  t  all  Bills  of  ex. 

tics  to  it,   and  receive   a  dividend  from    each,  upon    his  c,iauo-* 

lebt,  sojs  not  to  receive  more  than  '2(ts.  in    the  whole. 

«  applies  to  prove  his  debt  after  receiving  part  from  ei- 

Ihe  parties,  he  can  then  only  prove   for  so  much  as   rc- 

n recti ?ed.  1  Atk.  107.    1  Cooke  IDG,  107. 

riJordinay  distrain  for-his  rout  upon  a*  frankrnpl's  (goods,  p%c„t, 

efore  or  after  the  assignment ;  but  if  h.*  ur^leci*  to  do  it, 

ers  them  to  be  removed,  he  can  0:1  U-   cjiir.-  in-  upcu   an 

I.  U 
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average  with  the  rest  of  the  creditors.  But  if  the  goods 

ou  the  premises,  he  may  distrain  them,  even  alter  the  101 

is  in  possession,  or  after  sal*  by  the  assignees ;  and  he  U 

stricted  to  one  year  only,  as  in  the  case  of  executions,  b 

distrain  for  his  whole  arrcar.    1  Atk.  102, 103,  104. 

lateral  Where  debts  carry  interest,  the  same  shall  not  be  cc 

below  the  date  of  the  commission,  because  it  is  a  .dead 

and  in  such  a  shipwreck,  if  there  is  a  salvage  of  part 

person  it  is  as  much  as  can  be  expected.     1  Cooke  222. 

Mort     es  If  a  mortgage  is  inadequate  to  the  payment  of  the  p 

*  °  '       and  interest,  the  interest  is  only  to  be  computed  to  i\ 

of  the  bankruptcy  ;  but  if  the  mortgage  is  suflicieut,  th 

nees  cannot  redeem  without  payment  of  interest  up  to  t 

of  redemption.     1  Cooke  222.     7  Viner  1 10. 

Bonds  on  mar-      A  bond  given  by  the  husband,  to  pay  a  sum  of  momr 

riage.  lifetime  to  trustees,  may  if  the  husband  becomes  a  bai 

(this  being  a  debt  due  in  his  lifetime,  and  before  the  banl 

happens.)  be  proved :-- so  if  it  be  to  pay  asom  of  mono)*  al 

interest  in  the  mean  time,  if -the  condition  of  the  bond  is  1 

it  may  be  proved;  but  if  the  contingency  is  made  to  1 

the  insolvency  or  bankruptcy  of  the  husband,  yet  that  i 

enable  the  trustees  to  come  in  as  creditors.     1  Looke  25 

282. 

Joint  debts.  Creditors  of  a  joint  estate^  where  there  arje  no  separa 

ditorsj  may  exhaust  both  the  joint  and  separate  estate ;  bu 

there  are  joint  and  separate  creditors,  the  joint  credit 

they  give  credit  to  the  joint  estate,)  shall  have  first  their  < 

on  the  joint  estate,  and  the  separate  creditors)  as  they  gi 

dit  to  the  separate  estate)  shall  have  first  their  demand 

separate  estate:  but  if  there  be  a  surplus  of  the  separate 

the  joint  creditors  are  entitled   to  it;  for  a  bankrupt  I 

right  to  any  thing,  till  they  are  fully  satisfied.     1  Atk.  6 

And  joint  creditors  may  be  permitted  to  prove  undei 

rate  commissions,  and  receive  a  dividend  in  proportion  w 

separate  creditors.     1  Cooke  £98. 

Claim  of  drbts,      Where  a  creditor  cannot  ascertain  his  debt,  so  as  to  s% 

how  admitted.'  it,  or  i*  uot  able  to  produce  his  security,  or  whore  apers* 

acts  in  right  of  another  cannot  shew  his  authority,  and  it 

other  cases,  where  there  appears  a  probable  foundation 

demand,   though  not  sufficiently  made  out,   the  commii 

allow  such  persons  to  enter  a  claim ;  but  that  will  not  ept 

party   usually  to  a  dividend,  till  it  is   established  by  pr 

oath,  which  if  it  is  not  in  reasonable  time,  the  commis: 

may  strike  it  out;  and  they  generally  do  so  before  a  divi 

declared,  unless  sufficient  reasou  is  ottered  to  the  coo 

but  the   creditor  may   afterwards,  notwithstanding,  pro 

debt,  and  receive  his  share  upon  any  future  dividends.     3 

271. 

And  if  any  person  shall  swear  that  any  sum  is  due 
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i?  bankrupt,  which  is  not  due,  or  more  than  is  due ;  he  Swearing  to  a 
flfer  as  in  cased  of  perjury,  nnd  moreover  forfeit  double  dcbi  nut  due. 
rediton.     5  Geo.  2.  c.  30.  '•  29. 

bona  fide  creditors  whose  debts  might  have  been  proved  Proof  of  debts 
commission  of  bankruptcy,   if  no  prior  act  of  bank-  whvrt' thero  nas 
had  been  committed,  shall  be  admitted  to  prove  such  ^nQ*  P^ 
provided  such  creditor  had  not  at  the  time  of  *ach  debts  ru«tCy, 
:ontraoted,  any  notice  of  any  prior  act  of  bankruptcy. 
.  9.  c  136.  $.  2. 

Ft-   The  assignees. 

commissioners  shajl,  after  they  have  declared  the  person  Choice  «f  assig- 
-npt,  cause  notice  thereof  to  be  given  in  the  Gazette,  and  l,ees* 

a  time  and  place  for  the  creditors  to  meet  to  choose,  as- 
^  at  which  meeting  the  commissioners  shall  assign  such  Alignment  of 
pt's  estate  unto  such  persons  as  the  wqjor  part  i*  value  bankrupt's  ei- 

cr editors,  according  to  the  debts  tlieu  proved,   shall  tccU' 
;  and  the  assignees  shall  be  .obliged  to  keep  books  of  A-ssi^nec* tn 
k,  wherein  they  shall  enter  all  money  or  effects  which  account! 
all  have  received  out  of  the  bankrupt's  estate,  to  which 
^ try  creditor  shall  have  free  resort.  5  Geo.  2.  c.  30.  *,  ?G. 
no  creditor  shall  so  iote9  whose  debt  shall  ngt  amount  to 
bid.    s.<27. 

statute  havjng  directed  that  the  choice  of  assignees  shall 
he  major  part  in  value  of  the  creditors,  one  creditor,  if 
it  be  sufficiently  large,  may  choose  himself  assignee. 
e  316. 

he  commissioners  for  securing  the  bankrupt's  effects  may  Commissioners 
ately  appoint  one  or  more  assignees,  which  assignees  may  aPP0,|,t 
removed  at  the  meeting  of  the  creditors  for  choice  of  assig-  otbcriareclio- 
'  the  major  part  in  value  of  them  <hea  present  think  fit;  scu  )jV  t^e  crc. 
nch  first  assignees  shall  neglect  for  ten  days,  after  notice  duurs. 
ing,  to  assign  the  effects,    aud  deliver  the  same  up  unto 
and  assignee,    every    such  first  assignee    shall  forfeit 
»  be  distributed  amongst  the  creditors,  and  to  be  recover- 
costs  at  Westminster ^  by  such  person  as  the  commission- 
1  appoint  to  sue  for  the  same.     $  Geo.  2.  c.  30.  s.  30. 
pees  may  be  removed  for  misbehaviour  in  .the  trust  upon  Removal  at  at. 
i  to  the  chancellor;  bo  if  an  assignee  himself  becomes  signers . 
pt ;  or  if  the  commissioners  act  improperly  at  the  choice 
nees.     1  Cooke  338. 

it  shall  be  lawful  for  thejord  chancellor,  upon  petition  of 
rs,  to  make  such  order  for  the  choice  of  new  assignees  ; 
a  new  assignment  shall  be  ordered,  the  effects  of  the 


*  This  is  always  at  tlie  second  meeting.    1  Cooke  314. 
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tunkrupt  shall  be  thereby  rested  in  such  new  assignees,  am 
the  commissioners  shall  cause  notice  thereof,  to  be  given  u 
the  two  Gazettes  that  immediately  follow.  Ibid.  5  Geo.  2.  c.  30. 
8.  31. 

Assignee  be-  And  by  a  General  Order  made  by  Lord  Loughborough  C. 
coming  built-  gth  March  1704,  it  is  ordered  that  if  any  assignee  shall  becoae 
-UPL  bankrupt  he  shall  be  removed : 

Assignee  d>iug      And  that  npon  the  death  or  bankruptcy  of  an  assignee  tat 

or  becoming     commissioners,  upon  the  application  of  one  or  more  creditor* o- 

Imnkrupt*  tided  to  rote  in  the  choice  of  assignees,  shall  give  notice  in  the 

Gazette  of  their  meeting  to  choose  a  new  assignee.   And  at  such 

meeting  the  creditors  shall  proceed  to  a  new  choice.: 

And  that  all  proper  parties  shall  join  in  an  assignment,  to  vest 
the  bankrupt's  estate  in  the  new  solvent,  or  surviving  assignees: 
And  that  where  any  assignee  shall  be  bankrupt,   the  comma, 
sioners  under  his  commission  shall  take  an  account  of  all  the 
property  come  to  his  handshaking  just  allowances,  nnd  that  wbsl 
shall  remain  in' specie,  together  with  all  books,  papers  and  writ* 
ings,  shall  be  delivered  over  to  the  remaining  or  new  assignees, 
who  shall  be  admitted  to  prove  what  balance  may  appear  to  be 
due  from  the  bankrupt  Assignee  :  and  for  the  better  taking  tbi 
accounts  all  parties  shall  attend  the  commissioners  to  be  examine! 
on  interrogatories  ;and  shall  produce  all  books,  papers  and  writ- 
ings as  they  shall  direct.     4  Bro.Chan.  La.  548. 
Asiigne cs  may       The  assignees,  with  the  consent  of  the  major  part  in  value  of 
■ubmit  mutters  the  creditors  present  at  any  meeting  pursuant  to   notice  tn  the 
toHrbiiratu.ii     (;azeffc    mav  submit  any  difference  between  such  assignees  and 
the  othci-  crc-    aTly  pwson  whatsoever,  or  by  reason  of  any  matter  rehtinfjtt 
a  no  is.  such  bankrupt,  to  the  determination  of  arbitrators,  or  otherwise 

compound  the   matters   in  dlli'crence,    as  the  assignees,  with 
such  consent,  can  agree,  b  Geo.  2.  c.  c'O.  s.  31. 
And  mike  com-      And  tlw  assiuMTs  may  with  the  like  consent  make   compori- 
position,  tion  villi  any  of  the  debtors    where  necessary.      Ibid*    5.35. 

Also  brine  suits      But  no  suit  ill  equity  shall  be  commenced  by  a^igncc*,  with- 
in c<ju;:\.  out  the  consent  of  the  irajor  part  ii»  value  of  the  creditors  pre- 
sent, at  a  meeting  pursuant   to  no  lid:   in   (he    Gazette.    ILid* 
$.38. 
"Where  as^i"-         ^no-  De^orc  the  creditors  shall  proceed  to  the  choice  of  a«ig« 
lurs  sti'dli  9       nees,  the  major  part  in  value  of  the  creditors  present  shall,if  thry 
place  monies     think  fit,  direct  how,  and  with  v.  horn,  the  monit-s  to  be  received 
out  of  the  bankrupt's  estate  shal/reiiiai:!,  until  thj  *-:i\v.v  be  divid* 
ed  ;    to  vt  1  ich  rule  such  assignees  shuW  (  oni»-i  m  us  often  as  lOct 
shall  begot  in.  Ibid.  s.  2l*. 

\]\\t  assignees  are  in  the  nature  r-f   fi-nsfers.     and  shall  notbl 

^    .    «•     i  ,t        answerable  ler  looses  occasion  v  !••  *'v  i.  om  p  ne-ei-.—arv  actsjoi* 
hu\tt  lor  Joisc?.  * 

if  an  asM2?nre  trusts  a  pi  r'-o'i  y.'iu-.  (be  \  :*;.  rpeni  if  monev,  wW 
i'aiis,  and  li-c  iwiuw  i>  b-«.i.  si-,  i,  :►--!.  uv.  -!i.iH  hv  aiiswcribk 
over  to  i\:i  c.\ ;!!;..:.,  im  !;■:.'  !  ■■  *  ■.  ii.-.It  *:  ibe  h.  «!v  ui  the  CfuSi 
Ijjitp  in  Uit  iii.puiiii'if.iiit  offcucii  a^viii.   I  All..  67. 
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HI*   The  commissioners'  assignment. 

Phe  commissioners   shall  liar e  power    to  take  such   order,;  Comnriwioneri 
h  the  body  of  such  bankrupt,  by  imprisonment,  as  also  zoiiJimny  sell  bank- 
\i*  land*,  a*  veil  copyhold  as  freehold,   which  he  shall  have  nipt's  estate 
\i*  own  right,  before  he  became  bankrupt,  and  also  with  all  aud  cffccts» 
i  lands  as  such  person  shall  have  purchased,  jointly  with 
tzife  or   child,  to  the  only   use  of  such  offender,  or  for 
i  use  or  title  as  such  offender  then  shall  have  in  the  same, 
'Jhhe  may  depart  withal,  or  with  any  persons  of  trust  to  any 
et  use  of  such  offender,  and  alio  with  his  money,  goods , 
ckandizes,  and  debts,  and  cause  the  said  lands,  tenements, 
,  annuities,  offices,    goods,  chattels,  wares,   merchandizes, 
debts  to  be  searched,  viewed,  rented  and  appraised  to  the 

Y0JUC,    AND  BY    DEED   INDENTED   ENROLLED   Tp  MAKE   SALE 

reof,  and  of  all  deeds  touching  only  the  same  belonging  to 
i  offender,  and  also  of  all  fees,  annuities,  offices,  good*  and 
'lets :    or  otherwise  to  order  the  same  for   satisfaction  of 

creditors,  that  is  to  say,  to  every  of  the  creditors  a 
lion,  rate  like,  according  to  their  debts,  13  Eliz.  c.  7.  s.  2. 
kOd  every  direction,  aud  other   thing  done    by  the  pcr- 

so  authorized,  shall  be  good  in  law  against  the  said 
nder,  his  wife,  heirs,  children,  and  such  persons,  as 
sach  joint  purchase  with  the  offenders  shall  have  any 
te  or  interest  in  the  premises,  and  agi'inst  all  other  persons, 
*dng,  by y  from  or  under  such  offender  by  any  acts  dona 
r  such  pcrjou  shall  become  bankrupt,  and  also  against 
lords  of  the  manors  whereof  the  &aid  copyhold  or  custom- 
lands  be  holdcn.     13  Eliz.  c.  7.  s,  2. 

Jut  every  person,  to  whom  any  such  sale  of  copyhold  lands  pn-vliavr?  of 
U  he  made,  shall  agree  with  the  lords  for  such  tines  as   hath  cop\!nid  c*- 
■  accustomed  to  be  paid.   1 3  Eliz.  c.  7.  $.  3.  l:tlci  ^  W  thc 

knd  in  order  to  save  thc  expence  of  two  fines  to  the  lord,  it  "^l!a;^tlbj" 
(recommended  by  thc  lord  chancellor  Hardxcicke  in  such  case 
cave-  out  the  copyhold  estate  in  the  assigumeut,  and  then 
commissioners,  when  they  can  meet  with  a  purchaser,  may 
trey  to  him  in  thc  first  instance. '    1  Atk.  60. 

iaa  if  any  lands  or  goods  shall  descend  or  come  to  the  bank-  Buikrupt's  f«. 
t  after  war  Js,  before  the  debts  be  fully  paid,  the  same  shall ture  estate. 
Bsposed  of  in  like  manner.     13  Eliz.  c.  7.  $.  11. 

Kit  this  act  shall  not  extend  to  lauds  assured  by  such  person  Liml.bona  f:<fc 
Me  he  becomes  bankrupt,  provided  tiie  assurance  be  made  sold. 
*  fide,  and  not  to  his  own  use  only,  or  of  his  heirs ;  and 
ttibe  party  to  whose  use  they  are  assured  be  not  privy  to  thc 
jhlent  purpose  of  the  bankrupt  to  deceive  liis  creditors.    1 3 
r-c.7.  j.  12. 

fedelfrery  of  property  to  a  creditor  in  contemplation  of 
edrate  bankruptcy,  is  considered  as  fraudulent,  notwifh- 
tiuf  the  delivery  is  made  in  satU faction  of  a  Ojjiu  jidz  debt , 
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ant!  such  creditor  will  be  compelled  to  refund.  4  Burrow 
2C35.    Cooper  117. 

If  any  bankrupt  shall  convey  to  any  of  bis  children,  or  otbe 
persons,  any  manors,  lands,  goods,  or  transfer  his  debts  iati 
tffher  men's  names,  except  the  same  be  conveyed  or  transferm 
on  marriage  of  any  of  his  children,  or  for  some  valuable  cons, 
deration ;  the  commissioners  may  sell  and  dispose  of  the  sameii 
as  ample  manner,  as  if  the  bankrupt  had  been  actually  seised  or 
possessed  thereof.     1  Joe.  1.  c.  15.  *.  5. 

The  commissioners  shall  have  power  to  assign  or  dispose  oi 
all  the  debts  dnc  to  the  bankrupt,  to  the  use  of  bis  credUoa, 
and  the  same  disposition  shall  Test  the  property  in  the  person 
to  whom  it  shall  be  assigned  by  the  commissioners,  as  fully  is  I 
the  bond,  judgment,  or  contract,  whereupon  the  debt  ahaB 
arise,  had  been  made  to  the  persons  to  whom  the  same  shall  b 
so  assigned.     1  Jac.  1.  c.  15.  ff.  13.  , 

But  no  debtor  of  the  bankrupt  shall  be  endangered  for  fti 
payment  of  his  debt  bonajide  to  such  bankrupt,  before  he  shall 
know  that  he  is  a  bankrupt.     1  Jac.  1.  c.  15.  1. 14. 

The  crown  is  not  bound  by  the  acts  relating  to  bant 
rnpts,  not  being  named  in  them ;  therefore  an  extent  binds  froa 
the  teste  of  the  writ,  and  till  actual  assignment  by  the  commsJ- 
sioners ;  but  the  crown  is  barred  by  an  actual  assignment,  he? 
cause  the  property  is  then  absolutely  transferred  to  a  third  per- 
son.    1  Cooke  404. 

But  if  any  estate  of  the  bankrupt  bo  extended  after  he  is  becos* 
a  bankrupt,  by  any  person  undcr,pretence  of  his  being  on«c 
<ount ant,  or  indebted  to  the  king;  the  commissioners  may  ex- 
amine upon  oath,  whether  the  said  debt  were  due  to  such  debtoi 
or  accountant,  upon  any  contract  originally  made  between 
such  accountant  and  the  bankrupt;  and  if  it  was  made  will 
any  other  person  than  the  said  accountant,  or  for  the  use  ol 
any  other  person,  the  commissioners'  proceedings  shall  be  atll 
able  against  the  said. extent.     21  Jac.  1.  c.  IV.  s.  10. 

If  the  bankrupt,  at  the  time  he  shall  become  bankrupt,  shaH 
by  consent  of  the  true  owner,  have,  in  his  possession  and  dispo- 
sition any  good?,  whereof  he  shall  be  reputed  owner,  and  tiki 
upon  him  the  sale  or  disposition  thereof  as  owner ;  the  con* 
missioners  may  dispose  of  the  same  as  fully  as  any  other  partoj 
the  bankrupt's  estate.     1\Jac.  1.  c.  IP.  s.  11. 

But  it  has  been  determined,  that  cltects  which  a  banknp^ 
h.ith  as  factor,  executor,  or  other  trustee  only,  shall  not  heap 
plied  to  the  use  of  the  creditors ;  it  not  being  such  a  possessioa 
as  is  within  the  meaning  of  this  clause.     1  Cook  41-1. 

Nor  will  the  bare  leaving  the  party  in  possession  of  goojlsj 
without  any  power  to  dispose  of  them,  be  wilhiu  the  statatB 
1  Vezcy  243.     1  Cooke  428. 

Also  the  commissioners  may,  by  deed  (indented  and  iorofld 
at  Westminster,  in  six  mouths)  bell  and  convey  any  heredife 


Bankrupt.  295 

I  whereof  any  bankrupt  shall  be  seised  of   any  estate  in 
id  possession,  reversion,  or  remainder,  and  whereof  no 
lion  or  remainder  is  in  the  king,  or  of  the  king's  gift,  for 
soefit  of  the  creditors ;  and  all  such  conveyances  shall  be 
against  all  persons  whom  the  bankrupt  by  common  reco* 
or  other  means  might  debar  from  any  remainder,  rarer* 
rent,  title  or  possibility.     21  Joe.  1.  c.  19.  s.  12. 
o,  if  the  bankrupt  hath  conveyed  any  estate,  on  condi-  Mortgages  may 
of  redemption,    the  commissioners,  before  the    time    of be  rcdcemcU* 
mance  of  such  condition  may  appoint  any  person  to  make 
nt,  as  fally  as  the  bankrupt  might  have  done ;  and  dis* 
f  the  estate  redeemed  for  the  use  of  the  creditors.  21  Joe, 
ft.  s.  13. 

;  no  purchaser  for  good  consideration  shall  be  impeached,  Limitation  of 
the  commission  be  sued  forth  against  such  bankrupt,  protection  of 
fife  rears  after  he  shall  become  bankrupt  21  Jac.  I.e.  19.  P^,|U»  •"  . 

-  *  r  without  notice. 

schedule  shall  be  annexed  to  any  deed  of  assignment  of  No  schedule  to 
rsonal  estate  of  such  bankrupt,  b  Geo.  2.  c  30.  *,  42.       b,e  anne*ed  to 
merchant  consigns  goods  to  a  trader,  and  before  their thc  ttSSlgl 
I  he  hears  that  the  Consignee  is  likely  to  become  a  bank-  9^°dts  ,n  l™* 
or  is  actually  one,  If  the  merchant  can  prevent  the  goods  Slla  ,toppc 
r  into  the  bankrupt's  hands,  the  commissioners'  assignment 
ot  affect  them.  1  Cooke  432,  433. 

Fill.  The  bankrupt's  examination. 

ly  person  who  shall  become  bankrupt,  and  against  whom  a  ^^Ming l 
issioa  of  bankrupt  shall  be  issued,  whereupon  he  shall  be  nn(j  conform- 
ed bankrupt,  shall  not,  within  forty-two  days,  after  no*  ing,  guilty  ot 
i  writing  left  at  the  usual  place  of  abode  of  such  person,  felony. 
rsonal  not  ire  in  case  such  person   be  in   prison,  and  notice 

London  Gazette,  surrender  himself  to  the  commission- 
id  subscribe  such  surrender,  and  submit  to  be  examined 
oath  or  affirmation,  and  conform  to  the  statutes;   and 

his  examination  discover  ail  his  effects,  and  how  he 
Ibposed  of  his  effects,  (and  all  books  and  writings 
ig  there  on  to)  of  which  he  was  possessed  or  interested  in, 
lereby  such  person  or  his  family  hath  or  may  expect  any 
MKty  of  advantage  (except  such  part  as  shall  ha? e  been 
fde  disposed  of  in  the  way  of  his  trade,  and  except  such, 
J  as  shall  have  been  laid  out  in  the  ordinary  cxpence  of 
auly),  and  also  upon  such  examination  deliver  up  unto 
mmuvsioucrs  such  part  of  his  effects,  and  all  books  au<l 
■jp  relating  thereunto,  as  shall  be  in  his  power  (hi* 
sanr  wearing  apparel,  and  the  necessary  wearing  apparel 
I  wfib  and  children  excepted)  ;  then  the  bankrupt,  in  case 
holt,  In  not  surrendering  aud  submitting  a?  aforesaid,  or  is 
be  shaft  conceal  or  imbezzlc  his  estate,  to  thc  value  of  20/. 
7  books  vf  account,  or  writings  relating  thereto,  with  ift* 
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tent  to  defraud  his  creditors,  (being  convicted  by  indictment  < 
information)  shall  be  guilty  of  felony  without  benefit  of  clrrgj 
and  his  goods  and  estate  go  among  the  creditors.  5  Geo,  2.  i 
30.  *.  1. 
Commits loners  The  commissioners  shall  appoint,  within  the  said  forty-tw 
to  appoint  three  da^  not  jcss  than  threc  meeting^  the  last  of  which  shall  hew 

the'la&fo'f011     the  42d  day  ;  and  threc  weeks  notice  shall  bcgiTcninthc&ceft 
which  the        of  the  time  and  place  of  such  meetings,  s.  2. 
bankrupt  must      But  the  lord  chancellor  may  enlarge  the  time  for  snch  sur. 
surrender.         render  and  discovery,  not  exceeding  fifty  days  from  the  end  ol 
But  the  chan-    fne  forty-two  days,    so  as  such  order  be  made  by  him  six  dty 

cellor  may  en-  b  f        thc  cxpiratioi|  0f  thc  forty-tWO.   8.  3. 

lar^c  the  time.         .     .  .,        '        .    ,  7,         - .,    .  .,      ..      „ 

And  the  commissioners  may  also  of  their  own  authority,  en- 
large the  time  to  finish  the  examination  of  thc  bankrupt,  beyooc 
thc  forty-two  days,  provided  the  bankrupt  hath  surrendera 
within  that  pcriod,but  if  he  has  not  surrendered  the  lord  chancd 
lor  must  be  petitioned.  Datis  v.  Trotter,  8  Tcr.  Rep.  &6. 

Although  the  bankrupt  is  not  bound  to  surrender  until  th 

last  meeting,  the  commissioners  have  authority  in  the  intcrmedi 

ate  time  to  summon  and  examine  him  touching  his  estate  and  ef 

fects.  I  Cooke  473. 

bankrupt  ob-         And  the  commissioners  may  examine  thc  bankrupt  to  all  mat 

jectiug  toques-  (ers  that  are    requisite  to  a  full  disclosure  of  his  estate  and  el 

tious.  feet*;,  and  the  manner  he  has  disposed  of  them,  notwithstaodia 

such  examination  should   subject  him  to   penalties,  as  in  th 

case  of  smuggling,  for   that  is  no  reason   why  the  commissio 

.should  not  proceed  ;  and  if  the  bankrupt  has  any   objection  t 

the  question,  he  must  demur  to  the  interrogatories,  and  thc  ioi 

chancellor  *  ill  judge  of  the  question  upon  a  petition ;   or  if  tl 

bankrupt  refuse  to  answer  any  question,  and  thc  commissionci 

commie  him,  a. id  thc   delinquent  brings  an  habeas  corpus^  tl 

question    must  be  set   forth  particularly   in  the  return   to  tfi 

writ,  that  thc  judges  may  judge  whether  it  was  a  lawful    que? 

tion.  1  Jtk.  200. 

Commissioners       The  commissioners  may  call  before  them  the  bankrupt:  an 

m*y  aj.prchond  if  upon  warning  left  in  writing  three  times  at  the  dwclliug  plac 

u .«  bankrupt,    wh(ire  ^  bankrupt,  his  wife  or  family,  tor  the  most  part  of  h 

aboilo.   did    remain   within   one   year   next    before   he  becan 

bankrupt,  he  shall    not  appear,  thc  commi.s«ioners  may  appoii 

to  prochini  the  said    parly   a    bankrupt,    at  such  public  plac 

wlicrr  ill.-  commissioners  shall  think  meet,  warning  him  to  af 

#  pear  Kfwiv  ihum  upon  the  commission,  at  >ome  time  appointed 

~ud  li  i:j'.;ii  li vi*  proclamations  the  party  appear    not,  and  yiJ. 

itisbo<i\.  ilii1  co.iimirbidnci'S.innv  award  a  warrant   to  such  p? 

Kjns  as  fhry  ('.ink  nurt,  to  apprehend  the  body  of  the  olfewl 

<M(j      „.;..,,     and  to  bii'n^  him  before  the  commissioners  to  be   examined* 

^-'jrics.  The  cjmiii;.v»ionrrs  mov  examine  thc  said  offender  on  intcrx 
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touching  the  lands,  goods,  debts,  books  of  account, 
ther  things,  as  may  tend  to  disclose  his  estate  or  se- 
i,  and  cloiuing  of  his  lands,  goods,  money  and  debts, 
nk  meet.   1  Jac.  1.  c.  15.   s.  7. 

herein  the  offender  shall  refuse  to  be  examined,  or  to  And  commit  o» 
y,  it  shall  be  lawful  for  the  commissioners  to  commit  n-ius-l  ioutn«- 
iv  to  close  imprisonment,  until  he  shall  better  conform  "cr* 
1  Jac.  I.e.  15.  ;.  8. 

his  examination  it  shall  appear  thathchath  committed  Committing 
perjury,  tending  to  the  damage  of  the  creditors,   to  perjury, 
if  10/.  he  may  be  indicted  in  any  court  of  record,  and 
upon  the  pillory  two  hours,  and  have  one  of  his  ears 
he  pillory  and  cut  oil'.     1  Jac.  1.  c.  15.  *.  9. 
nch  bankrupt,  after  assignees  shall  be  appoiuted,  is  to  Bankrupt  to 
>n  oath,  or  affirmation,  before  one  of  the  masters  in  deliver  up  all 
ok  A  justice  of  the  peace,  unto  such  assignees,  all  his  )"»  book* 
rcounts  and  writings, not  seized  by  the  messenger  of  the  O.)ou  oalu; 
l,  or  not  before  delivered  up  to  the  commissioners,  and 
?  power,  and  discover  such  as  are  in  the  power  of  any 
m  that  anyways  concern  his  estate  ;  and  every  such 
not  in  prison,  shall  after  such  surrender  be  at  liberty, 
ircd  to  attend  such  assignees  upon  notice  in  writing, 
<  assist  in  making  out  the  accounts  of  the  estate.     5 
{0.  *.  4. 

•asc  any  bankrupt  be  in  custody  at  the  time  of  issuing  Bankrupt  beiiuj 
ssiou,  and  can  be  brought  before  the  commissioners,  the in  i,riSOi:* 
all  lie  paid  out  of  the  bankrupt's  estate  ;  but  if  lie.  is 
>n  or  cannot  be  brought  before  the  commissioners,  then 
isioners  shall  attend  the  bankrupt  in  custody,  and  take 
ry  ;  andthcassiguces  are  to  appoint  persons  to  attend 
ruptin  prison,  and  to  produce  his  books  and  writings, 
>  prepare  his  discovery  ;  a  copy  whereof  tho  assignees 
t*for,and  the  bankrupt  shall  deliver  to  their  order,  fen 
e  such  last  examination.  5  Geo.  3.  c.  30.  s.  0.  or  by  4  J 
140.  auy  of  the  judges  may  award  an  habeas  corpus  to 
prisoner  iu  gaol,  upon  any  process  whatsoever,  before 
ssioners. 

xmmissioners  may  examine  as  well  by  word  of  mouth,  B.ioVrip!  h^- 
rrogatorics  iu  writing,  vwry  person  agdiu-t  whom  any  ^j-" "' [', ;,l|lJ*" 
n  shall  be  awarded,  touching  alt  matters  reLtiiu!  to  the  ex.nunni,  >>r 
effects  of  such  bankrupt;  and  aho  every  of  her  person  to  ,»t-u  iiu*<r 
loncd  or  present  at  any  meeting,  touching  a!i  matter^  *:*■«'">»  m;« 
•  the  person  and  ellects  of  such  bankrnur,  v\<\  anv  art  w,'on  iaja'-* 
>tcy  committed  by  hmi ;  ana  also  reduce  into  writing  i^u-d 


lay  exiroino  a*  well  bywnrd.it  niiu'ji,  as  ,:;  i::\--:..^.-Uuc^ 
,  c.3Q.  *.  ly.  mtbis  pag;  iujea. 

i  Set  -iio  5  Geo.  'j.  c.  *u.  i.  lo  k  17,  n.irat 
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the  answers  of such  bankrupt,  or  other  person  which  tbe 
examined  is  to  subscribe  ;  and  in  case  he  refuse,  or  shall  n 
)y  answer,  to  the  satisfaction  of  the  commissioners,  or  ih 
fuse  to  subscribe  the  examination,  (not  having  a  reason*] 
jeetion  to  the  wording  thereof,  or  otherwise,  to  be  allow 
the  commissioners)  the  commissioners  may  by  warrant  < 
him  to  prison,  there  to  n  main  without  bail,  until  be  shal 
mi t  himself  to  the  commissioners,  and  full  answer  make, 
fatisfaetioti  of  the  commissioners,  to  all  snch  questions  a: 
be  put  to  him,  and  subscribe  such  examination  as  aforcss 
GctK  %  c.  SO.  *.  1 6. 

Hut  as  the  commissioners  in  the  commitment  of  the  bn 

and  others  have  but  a  special  authority,  they  must  be  care 

£s: ';  Vc'"i\  to  exceed  it ;  and  if  they  do,  an  action  will  lie  against  the: 

jjfj^  -v;?:  '•-•)  rommitment  therefore  must  strictly  pursue  the  words  of  t 

'5\  'i&tfjy  tiite  ;  and  upon  this  principle  it  hath  been   determined, 

'^£lj&¥    commitment,  until  he  conforms  to  their  authority ■,  or  be 

trite  discharged  by  due  course  of  lazo :  until  he  shall  makt 

and  true  disclosure  of  his  estate  and  effects,  or  he  othcru 

livcredby  due  course  of  law :  or  until  he  shall  full am  z:c 

to  all  such  questions  as  shall  be  put  to  him  as  aforesaid y 

1  Salk.  348,  351.     2  Strange  880.  »  Black.   114-1. 

Question  io  Te      And  in  case  any  person  shall  be  committed  by   the  c 

ftt*.rifi«'i»  in  the  sinners  for  ref tiding  to  answer,  or  not  fully  answering,  th 

wnrninf.  missioncrs  shall  in  I  heir  warrant  of  commitment  specify  sue 

lion.  5  Geo.  l2.  c.  30.  s.  17. 
On  tn  Jnlv-ns  ^nd  jn  case  any  person  committed  bv  the  commissioner 
corp,  \  if  \\.c  rlf|t,  shall  bring  an  habeas  corpus  to  be  discharged,  am 
forma!.  «f  it  shall  appear  any  iiisufltcieitry  in  the  form  of  the.  warrai 
»i.ju-ars«JiMt  court  or  judge  before  whom  such  party  ^hall  he  brou 
tin*  ijut^iion  is  habeas  corpus,  may  by  rule  or  w  arrant  commit  such  pei 
nut  antucrcil.     ^c  same  prjh0n    thereto  remain  until  he  >.  hall  conform  a 

l Lie  court  ikiiiv 

remnn.i  the  "    sa^>  unless  it  be  made  appear  that  he  hath   fully   answ 

prtoixr.  lawful  questions  put  to  him  by  the  comnsitsioucrs,    or   ( 

such  person  was  committed  for  not  signing  his  o\aminafi< 

less  it  appear,  that  the  party    hail  good    reason  for  refu 

sign  the  same  :  and  in  case  any  gaoler  shall  suffer  such  p 

escape,  or  to  go  without  the  walls  or  doors  of  the  prisoi 

gaoler  shall,   being   convicted  by   indictment    or   infor 

forfeit  600/.  lor  the  use  of  the    creditors,     j  Geo.  2. 

*.  18. 

G.ioJrrt«!+fw       The  gaoler  shall,  upon  request  of  a  113*  creditor,  having 

l\s  pnswier  tu    his  debt,  and  ptoducing  a  certificate  thereof,  under  the  h 

cirditou  t^e   commissionor8    (which  tiny  are   to  give   gratis),  ■ 

such  person  so  committed  ;  and  in  case  he  refuse,  he  shal 

100/.  for  the  use  of  the  creditors,  to  be.  recovered  b)*  ai 

_         . .  debt,  in  the  name  of  the  creditor  requesting  such  sight. 

Reward  to  p*r-  '  1  »  6 

■om<1i«cotcj-     *•   j.  ov.  *.    1S*- 

v  *.  effects,  Erery  person  who  shall  (after  the  time  allowed  to  sui 
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ofantarOy  make  discovery  of  any  part  of  such  bankrupt's 
net  before  come  to  the  knowledge  of  the  assignees,  shall 
red  5/.  per  cent,  and  such  further  reward  as  the  assig. 
id  the  major  part  of  the  creditors  in  value,  present  at  an y 
[f  shall  think  fit  5  Geo.  *.  c.  30.  t.  30. 

every  person  who  shall  hare  accepted  of  any  trust,  and  Persons  having 
itfully  conceal  any  estate  of  any  bankrupt,  and  shall  not,  ^^  *"^k 
forty-two  days  after  such  commission  shall  issue,  and  no.  nipt,  to  disclose 
he  Grasette,  discover  such  trust  and  estate  in  writing  to  the  same  cm 
the  commissioners  or  assignees,  and  submit  to  be  exami-  paiu  of  iooi. 
required),  shall  forfeit  100/.  and  double  the  value  to  the 
rs,  to  be  recovered  by  the  assignees,  with  costs.  5  Geo. 
>.  a.  21. 

every  bankrupt  having  surrendered,  shall  at  all  seasonable  Bankrupt  may 
lefore  the  expiration  of  the  forty-two  days,  or  such  fur.  jn»p*ct  nI* 
le  as  shall  be  allowed  to  finish  his  examination,  be  at  li.  boots- 
>  inspect  his  books  and  writings,  in  the  presence  of  a 
appointed  by  the  assignees ;  and  to  bring  with  him  for 
itance,  such  persons  as  he  shall  think  fit,  not  exceeding 
one  time  ;  and  make  extracts  to  enable  him  to  make  a 
tovery  of  his  effects.    5  Geo.  9.  e.  30.  s.  5. 

he  bankrupt  shall  be  free  from  arrest  in  coming  to  surren.  And  shall  be 
I  from  actual  surrender  for  the  said  forty-two  day s,or  such  f"ee>  frora  w- 
time  as  shall  be  allowed  for  finishing  his  examination,  if  rest* 
ink  nipt  was  not  in  custody  at  the  time  of  surrender  :  and 
toeing  such  summons  and  giring  the  officer  a  copy  thereof 
1  be  discharged ;  and  in  case  any  officer  shall  detain  such 
pt,  he  shall  forfeit  to  such  bankrupt,  for  his  own  use,  5/. 
ry  day  he  shall  detain  him,  to  be  recovered  with  costs. 
9.  c.  30.  r.  5. 

privilege  from  arrest,  is  to  enable  the  bankrupt  to  stir* 
;  and  until  he  does  actually  surrender >  it  is  confined  to 
of  going  with  that  view,  and  is  not  a  general  privilege 
the  whole  time,  which  the  act  of  parliament  allows  him 
■Oder  In ;  therefore  where  a  bankrupt  came  from  Holland, 
tent  to  surrender  on  the  forty  .second  day  ;  but  hearing 
5  was  enlarged,  resolved  not  to  surrender  until  the  en. 
day,  and  in  the  mean  time  was  arrested ;  the  court  held  ha 
not  be  discharged  ;  for  till  actual  surrender,  he  is  not  pro- 
except  whilst  he  is  going  to  make  such  surrender. 
1*6. 

will  the  act  be  any  protection  but  against  the  suits  of 
n  ;  for  a  bankrupt  may  be  taken  and  surrendered  by  his 
thin  the  time  of  privilege  ;  they  being  no  creditors  until 
ad.     1  Jtk.  838. 

r  such  bankrupt  shall  have  obtained  his  certificate,  and  Bankrupt  to 
«  shall  be  confirmed,  such  bankrupt  shall  be  obliged  to  *ttend  *"'£~ 
atfeoduce,  upon  notice  in  writing  to  attend  the  assignees, neeSa 
r  to  aettle  any  account  of  such  bankrupt's  estate,  ox  to 
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attend  any  court  of  record,  to  be  examined  touching  the  fame, 
or  for  such  other  business  which  the  assignees  shall  judge  neces. 
wry  for  getting  in  the  bankrupt's  estate  ;  for  which  attendance 
thr.  bankrupt  shall  1*»  allowed  is.  6d.  per  day  ;  and  in  case  be 
shall  neglect  to  attend  or  refuse  to  assist  in  such  discovery,  sues 
assignees  making  p/oof  thereof,  upon  oath  or  affirmation  before 
the  commissioners  ;    the    said    commissioners  arc   to  issue  * 
tv arrant  for  apprehending   such  bankrupt,  and  him  to  commit 
i o  the  county  gaol,  there  to   remain  in  close  custody  until  In 
shall  conform  to  the  satisfaction  of  the  commissioners,  and  be  by 
the  commissioners,  or  the  order  of  the  lord  chancellor,  or  by 
due  course  of  law,  discharged ;  and  such  gaoler  is  required  to 
keep  such    person  in  close  custody,  within  the  walls  of  the 
prison,   under  the  penalties  before  mentioned,*  for  suffering 
such  person  to  escape.   5  Geo.  2  c.  30.  s.  36. 
Comniiisionrrs       The  commissioners  have  power  to  examine  the  bankrupt,  as  to 
nay  examine     a  further  disclosure  of  his  estate  and  effects,  after  he  has  pas. 
atur  Inst  txu-   sc(j  wjiat  ;s  usua]|y  called  his  last  examination  ;  for  it  may  not 
then  be  full  and  perfect,  and  there  is  no  reason  why  he  should 
Not  iiiruk'ri  to  not  be  called  upon  to  explain  or  com  pi  cat  it.  1  Cooke  473,  474* 
•  maintenance       \  bankrupt  is  not  in  lit  led  to  any  maintenance  out  of  his  tf« 
fcctfc  ***  Cl~     ^ccts  during  W*  examination.  1  Term    Rep.  157. 

IX.     The  certificate. 

No  discovery  shall  intirlo  such  bankrupt  to  the  benefit* 
allowed  by  this  act,  unless  the  commissioners  shall,  under  their 
Lands  and  seals,  certify  to  the  lord  chancellor,  that  such  bankrupt 
hath  made  a  full  discovery  of  his  estate,  and  in  all  thiugs  con- 
formed himself  according  lo  the  directions  of  this  act  ;  and  that 
there  doth  not  appear  to  them  any  reason  to  doubt  of  the  truth 
of  Mich  discovery  ;  and  unless  four  parts  in  five  in  number  and 
value*  of  the  creditors,  who  shall  be  creditors  for  not  le*-*  than 
£H)l.  respectively,  or  some  person  by  them  authorized,  shall  si-a 
such  certilicate,  and  testify  their  consent  to  such  allowance  a:id 
certificate  :  but  the  commissioners  shall  not  certi.;. .  until  ihcf 
have  proof,  bv  affidavit  or  aliirmatioii  of  such  creditors  or  of  the 
persons  si^nin^  the  crrtif-ratc,  and  of  the  power  by  which  any 
person  shall  bo  authorized  to  shin  for  any  creditor  (which  affi- 
davit or  affirmation,  top,  -her  wirh  >uch  authority  to  si'4",  shall 
bf  laid  bifore  tlh*  c.:.iVi(V.hT  with  i!:e  certiiicaie)  ;  nor  iinlrt* 
such  bankrupt  make  oath,  or  pImmh  in  writing,  that  such  ecrti- 
jicaf e  was  obtained  w  ithout  iVae.d;  and  irr.h.  sssuch  certificate  shaMi 
alter  mic'i  oafii  <>r  ai.'.ri.ia'.i  'ii.  hr  allowed  bv  the  lord  rhtnuvl- 
lor.  or  such  :w«>  ufiie  :-.:«!:<s  io  wii^m  the.  consideration  m 
audi  (v.*tiiici:.:ep.  ay  .j.'  vct\:)r:4.  :  ;nd  an)  of  tlie  creditors  ai* 
to  oe  iu\»i\u  i/  j.'.ev  .'.ink  «:.  .s-.i'mii  the  n.iikiti?,  «such  cciiiOi'-lte, 
ami  a^ainsff  rh:1.  c\  ::u:::i.:::c:i  liiorecf.  o  (Jco.  *2.  c.  30.  #.  !0. 

■p— ^— *— Wp"    —     p  ■.    p»     ~—  —~         '  ■  "~~       '     '  '    '■  ^— — p*^»  !■  ■■  ii  ii  p*p^p^^p^*^ 

■?•    '\  .    m     *•  ..-.■•  i  )«        *  :i  -jt  ■■ 
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any  creditor  resides  in  foreign  parts,tlic  letter  of  at. 
*1  by  a  notary  public  shall  be  evidence  of  the  power 
nkrupt's  certificate.  £4  Geo,  2.  c.  57.  s.  10. 
1,  bill,  note,  contract,  agreement,  or  other  security  Sccnriiiwto 
>  be  given  to  the  use  of  any  creditor,  as  a  consider-  creditor*  tu 
made  him  to  sign  such  certificate,  shall  be  void ;  $l£a* ¥ai4i* 
'  if  sued  may  plead  the  general  issue.    5  Geo*  2. 

ion  will  lie  to  recover  back  money  paid  to  a  cre- 
the  bankrupt's  certificate.     1  Cooke  511. 
this  act  shall  give  any  advantage  to  any  bankrupt,  Where  ceitiE- 
3n  marriage  of  any  of  his  children,  have  given  above  catc  not  nv4*4" 
00/.  (unless  he  prove   before  the  commissioners,      *\ 
nnainiug  other  estate  sufficient  to  pay  every  person 
ts),  or  who  shall  have  lost  in  one  day  5/.  or  in  the 
rithin  twelvemonths  before  his  becoming  bankrupt, 
,  tables,  tennis,  bowls,  billiards,  shovel-board,  or 
,  horse -races,  dog-matches,  or  foot-races,  or  other 
bearing  a  share  in  the  stakes,  or  betting,  or  that 
sir  before  he  became  bankrupt  shall  have  lost  100/. 
for  stock,  or  shares  of  any  public  funds,  where  such 
not  to  be  performed  within   one   week  from   the 
;of,  or  where  the  stock  was  not  actually  transferred. 

30.  *.  12. 
xge  of  any  bankrupt,  from  the  debts  by  him  owing,  Dfrchnrse  <* 
:hargeany  other  person,  who  was  partner  in  trade  l'""  j^.™^* 
tly  bound,  together  with  such  bankrupt.  10  Ann.  {Jj's  p:li:mci>  i>r 

othtrs  h»und 

ch  bankrupt  shall  afterwards  be  arrested  or  implea-  »■»'*» ,,im- 

lebt  duo  before  he  became  bankrupt ;    he   shall    be  Ortir;cu:o.  » 

pon  common  bail,  and  may  plead  in  general,   that  «J*V,l,,n;clJ 

action  did  accrue  before  such  time  as  he  became 

rid  the  certificate  of  his  con  forming,  and  the  allowance 

1  be  sufficient  evidence  of  the  trading,  bankruptcy, 

and  other   proceedings  precedent  to  t\\v  obtaining 

He ;  unless  the  plaiutiil    can  prove,    that  the   said 

ts  obtained  unfairly,  or  make  appear  any  con  era !- 

i  bankrupt  to  the  value  of  10/.  6  Gvo.  2.  c.  :W.  .v.  7. 

nipftou  obtaining  their  certificate  shall  be  di^chii;-^. 

s  prove.ible  under  siuh  commiv-ion  in  like  manner 

tacts  of  bankruptcy  had  not  been  committed  prior 

7ting  of  such  debts.  40  GV'.».  3.  r.  i:<5.  jr.  4. 

krupt  who  shall  have  obtained  his  certificate   shall  E^k" '•■••»  l-d.ra 

raccutiuu,  or  detained  in   prison   by    reason   tii.it  |,'*Sv  V,'.^',!,?1 

l  obtained  before  such  cvrlituate  was  allowed  :  o:ig  c|i;i-::nj  „„  ^(,. 

of  the  court  wherein  judgment  has  been  soobtaincd,  pi>  iij_r «»  ;« 

rapt  producing  his  ccrtiiicatc,  may  order  an  v  shuriii  'U4,^l»  :ii;«l  l,ro- 

discbarge  rfRch  baukrupt  without  fee.  5  Geo.  i.  J;";™*  lu*  **'" 
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Certificate  un-       If  any  commission  of  bankruptcy  ahall  issue  against  any  pi 
dcr  a  second     gon>  vho  snM  have  been  diuhargod  by  virtue  if  this  act, 

'IZTh *vno"  *hal1  have  compounded  with  his  creditor*,  or  delivered  to  Jh 

ujtviveucj.       his  effect*}  and  been  released  by  them%  or  beem  discharged  i 

any  act  for  relief  of  insolvent  defter*,  then  the  body  only  dfm 

person  conforming  shall  be  free  from  arres t  and  hnprisoamta 

but  the  future  estate  of  such  person  shall  remain  Habieiai 

creditors  (the  tools  of  trade,  necessary  household  goods,  si 

necessary  wearing  apparel  of  such  bankrupt  and  his  wife  n 

children  excepted),  unless  the  estate  of  such  persoa  shall  prodn 

clear  ]  5*.  in  the  pound.  5  Geo.  fc.  e.  SO.  s.  9. 

Certificate  Where  any  person  shall  fraudulently  swear,  before  the  ftp 

tigned  hv  feti-  part  of  the  commissioners,  or  by  affidavit  exhibited  to  them,  w. 

i^d*  ""m°rft>  a  sum  of  money  is  due  to  him  from  the  bankrupt,  which  shall 

fact  not  bo  really  owing ;  and  shall  in  respect  of  such  fietitia 

debt  sign  the  certificate  for  such  bankrupt's  discharge ;  in  « 

case,  unless  the  bankrupt  shall,  before  the  commissioned  hi 

signed  the  certificate,  by  writing  .signed  by  him,  and  de&venA 

one  of  the  commissioners  or  assignees,  disclose  the  fraud,  a 

object  to  the  reality  of  such  debt,  the  certificate  shall  be  ro 

and  the  bankrupt  shall  not  be  entitled  to  hjs  discharge  or  aHo 

ancc.  24  Geo.  2.  c.  57.  f.  9. 

ifow  certificate      When  the  commissioners  have  signed  the  certificate,  not 

if  to  be  op-       roust  be  giTcn  in  the  London  Gazette,  that  the  same  will  he 

*""*  '  lowed  by  the  lord  chancellor,  unless  cause  is  shewn  to  the  a 

trary,  on  or  before  a  particular  day,  which  is  aliaays  twes 

one  days  from  the  notice  in  the  Gazette;  and  if  a  petition b  p 

sen  ted  against  the  certificate,  on  or  before  the  day  appointed 

the  allowance, it  is  immediately  stayed,  and  the  petition  set  doi 

to  come  on  in  the  usual  course;  but  the  petition  must  be  served 

the  bankrupt,  that  he  may  answer  the  allegations.  Also  the  ce 

ficatc  must  be  opposed  by  a  creditor ;  and  although  a  creditoi 

a  bankrupt  under  20/.  is  excluded  from  assenting  to,  or  das 

ting  from  the  certificate,  yet  as  he  is  affected  by  the  conseque 

of  allowing  it,  he  hath  a  right  to  petition,  and  shew  any  fn 

against  allowing  it.  1  Cooke  507,  508. 

Jtanlropt  liable      A  bankrupt,  after  a  commission  of  bankrupt  sued  out,  mag 

un  a  new  pro-  consideration  of  a  debt  due  before  the  bankruptcy,  and  for  w) 

,s°i5e*  the  creditor  agrees  to  accept  no  dividend  or  benefit  under 

commission,  make  such  creditor  a  satisfaction,  in  part,  or 

the  whole  of  his  debt,  by  a  new  undertaking  or  agreement, 

an  action  will  lie  upon  such  new  promise  or  undertaking.  1  i 

fi7. 

X  The  dividend  and  allow  a  net  to  the  bankrupt  inny 

thereof. 

litit  dividend.       Persons  chosen  assignees  shall,  after  the  expiration  off 
months^  and  within  twelve  months  from  the  tunc  of  issuing  * 
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f*anii!UQH,  cause  twenty»one  days  notice  to  bo  given  ia  the 
Guette,  of  the  time  and  place  the  commissioners  and  assignees 
jatend  to  meet  to  make  a  dividend  ;  at  which  time  the  creditors, 
c&9  hare  not  before  proved  their  debts,  shall  Uj  at  liberty  to 
pore  the  same — and  upon  every  such  meeting,  the  assignees  shall 
fnoduee  accounts  of  their  receipts  and  pay  moats,  and  of  what 
•hail  reouin outstanding,  and  (if  the  creditors  present  require  the 
flae)  be  examined  upon  oath  or  alurmatioo,  touchiug  tae  truth 
of  such  accounts,  and  the  commissioners  shall  order  such  part  of 
the  neat  produce  of  the  said  bankrupt's  estate  in  the  hands  of  the 
assignees,  as  they  think  fit,  to  be  divided  amongst  the  creditors, 
lai  shall  make  such  order  for  a  dividend  in  writing,  and  the  as. 
tepees,  in  pursuance  of  such  order,  shall  forthwith  make  such 
fridend,  and  take  receipts  from  each  creditor,  ft  Geo.  & 
lSO.  *  33. 

And  within  eighteen  months  after  the  issuing  of  anyjuch  com.  second  din* 
■Won,  the  »Mignp<^  shall  make  a  second  dividend,  in  case  t^c  deoo. 
state  was  not  wholly  divided  npon  the  first, — and  cause  notice, 
jibe  inserted  in  the  Gazette,  of  the  time  aud  places  the  com  mis- 
foaers  intend  to  meet  to  make  a  sccoud  dividend,  and  for  tba 
■editors,  who  shall  RQt  before  have  proved  their  debts,tocoincin 
aaf  prove  the  same ;  which  second  dividend  shall  be  final,  tintos 
my  suit  shall  be  depending,  or  any  part  of  the  estate  standing 
fat,  or  unless  some  future  estate  of  the  bankrupt  shall  afterward* 
fiftae  to  the  assignees ;  in  which  case  the  assignee*  shall,  as  soon 
•J  nay  be,  convert  such  future  estate  into  money,  and  skall^ 
■tiat*  toco  months  after,  by  the  like  order  of  the  commissioners, 
ferine  the  same.  5  Geo.  2.  c.  30.  s*  37. 

An  assignee,  who  is  an  officer  of  the  court,  and  an  officer  of  Auicnee  c*n: 
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{be commission,  shall  not  be  allowed  to  stop  a  person's  share  in  ilut  '^"J" 
lie  dividend,  on  account  of  his  own  private  debt  which  is  owing  ^||j:|'[ s  dMri" 
ll  Urn  from  that  person,  for  he  hath  his  remedy  at  law,  and  ought  u  Jiht  <i  ™  u>*' 


pat  to  intermix  his  own  private  allairs  with  tee  commission,  to  hmmrh  iv^m 
■aich  he  is  only  a  trustee.  \  4tk.  SO.  such  i-ntdiMr. 

If  the  assignees  after  the  four  months  arc  elapsed   refuse  to  As*ikMif«s  neg- 
■ike  a  dividend,  the  chancellor  will,  on  petition,  order  them  l*«»i«s  to 
j»  attend  the  commissioners,  at  a  meeting  to  be  appointed  for  "lttkJ  *  din" 
tnl  purpose  :  and  that  if  the  commissioners  think  it  proper 
|r  the  assignees  to  make  a  diyideud,  that  it  shall  he  advertised 
Knrdnfly;  or  the  commissioners  may  themFehc?   appoiut  a 
■Ming  Tor  such  '  purpose,   without  an  order  of  the  court. 
[Cooke  541. 

Aod  if  creditors  have  not  been  able  to  prove  their  debts  in  Creditors  «oq 
he  to  receive  a  dividend,  they  will  still  be  admitted  to  prove  Provi,,i  «» 
p»  delpts  if  they  can  reasonably  account   for  the  delay,  up. 
I  the  terms  of  QOt  disturbing  auy  former  dividend  ;  and  upon 
lUamgan   order  for  that  purpose,  they  must  in  the  first 
|str  be  brought  up  equal  to  the  creditors  under  the  former  di« 
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\  id  ends,  before  the  commissioners  can  proceed  to  make  an». 
ther.     1  Atk.  111.  208. 
Bmlrrupi's  al-        All  bankrupt?  v.  ho  shall  surrender  and  conform,  as  by  thia 
iu»ai*€t.  act  is  directed,  shall  be  allowed  5/.   per  cent,  out  of  the  neat 

produce  of  the  estate  that  shall  be  received,  in  case  the  neat 
produce  of  the  estate  after  such  allowance  made,  shall  be  sufficient 
to  pay  lOv.  in  the  pound,  and  so  as  the  said  5/.  per  cent. 
Khali  not  amonnt  to  above  200/.  ;  and  in  case  the  neat  produce 
of  the  estate  shall  be  sufficient  to  pay  12*.  6 J.  in  the  pound, 
then  all  persons  so  conforming  shall  be  allowed  71.  10*.  per 
cent,  so  as  such  allowance  shall  not  amount  to  above  250/.: 
and  in  case  the  neat  produce-  shall,  over  and  above  the 
allowance,  be  sufficient  to  pay  lbs.  in  the  pound,  then 
persons  so  conforming  shall  be  allowed  10/.  per  cent,  so  as 
Mich  10/.  per  cent.  *hall  not  amount  to  above  300/.;  and 
every  such  bankrupt  shall  be  discharged  from  all  debts 
owing  at  the  time  that  he  did  become  bankrupt.     5Gco.% 

C.    «Jt).     *'•     7. 

And  if  the  neat  produce  shall  not  amount  to  so  much  is 

will  pay  10*.   in  the  pound,  the  bankrupt   shall   be  allowed 

and  paid  by  the  assignees,   so  much  as  the  said  assignees  and 

commissioners   shall  think   fit  to  allow,  not  exceeding  3/.  per 

cent.  b  Geo.  2.  c.  .10,  s.  8. 

Allowance  not       lint  thoi^lrsi  bankrupt  docs  surrender  and  conform,  yet  he 

ctrt^oie.' U      is  ,,ot  futidi'd  to  the  allowance,  tmlcsv  he  has  had  hi*  ccrtifi- 

cafe  ;  for  if  the  creditors  should  consent  topive  it  him  before, 

ii  would  be  of  no  >eivicc,   as  they  mi.cht  take   it  away  a^aiu 

tL-  uexJ.iijoi.nnt:  fork  would  In-  liable  in  hi*  hands  t'>  satisfy 

any  creditor,  till  ii'1  U  entirely  cleared  bv  the  certificate:   nor 

.An!  afrrr  !i:ia!  m,,.,I  me  allowance  li.1  paid  till  a  final  dividend  shall  be  maoc; 

diviiKnJ.  because  until  that.  time,    creditois   may    still  come  in  to  prufi 

their  debts.      1  Atk.  <208. 
W.'.l  pu>.s  to  hid      ^ncj  the  bankrupt's  allowance   is  such  an  interest  vested  in 
c.L-cumr.  h]i  ^  thal  .,  ^  lyan^i^io^.^  an(j  on  his  death  will  g->  to  his  per- 

sonal representatives.    1  Atk.  200. 
Ci'-HiniH.inmTs       Such  nf  the  commissioners  as  shall  pTit  the  communion   in  **• 
-mTin.'-er        eculiuii.  shall  upon   request   by  the  bankrupt,  nut  only  nuki 
C"iTi»iuVii'ftnv.  declarations    to  the  bankrupt  of  he  employing   and  brsto^inj 
of  their  lands,  hereditaments,  uoods  and  debts,   but   aKo  niaki 
pauuent  of  the  overplus,   if  any  be,    to   the  bankrupt:  am 
the  bankrupt,  after  full  satisfaction  of  the  creditors,  shall  iiavi 
power  to  recover  the  residue  of  the  debts.      13  Eli:,  c.  7.  .*. -1 
1  ,/r/c.  1.  c.  1  :">.  Sm  \~>. 

l>ut  all  ciedisois  by  bonds,  contracts,  or  notc^  r.irryin 
interej-t  are  entitled  to  receive  interest  out  of  his  estate  fr 
the  principal  sum  o".\i:i£  at  the  titm;  of  the  rommi^ior..  to 
fore  Hiiv  surplus  shall  bj  coti*e\ed  Ui  liio  l":nkic^i..  1  M> 
«U,  ■>  J  I. 
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AT.  The  supersedeas. 

T/ie  supersedeas  is  a  writ  issuing  under  the  greit  soal,  to 
Hpersede  the  commission,  and  may  be  issued  upon  petition,  at 
to  discretion  of  the  lord  chancellor,  when  the  creditors  of 
&  bankrupt  who  have  proved,  agree  to  supersede  the  com  mis - 

cm;  or  because  the  party  appears  not  to  have  been  a  trader, 

or k*d  not  committed  an  act  of  bankruptcy,  or  that  the  com. 

fctara  was  not  opened  till  three  months  after  it  issued,  or  that 

kks  (Mid  all  his  creditors.  1  Cooke  548. 

XII.  Respecting  suits  at  law  and  in  equity. 

Where  it  shall  appear  that   there  hath   been  mutual   credit  Mutual  debts 
gftu,  or  mutual  debts  between   the  bankrupt  and  any  other  may  be  set  oil', 
pmoo,  the  commissioners  or  assignees  shall  state  the  account, 
Hd  one  debt  may    be  set  against  another,   and  the  balance 
Qfacli  accouut  shall  be  claimed  or  paid  *.   5  Geo.  2.  c.  30. 
Itt. 

And  they  may  be  so  set  off,  notwithstanding  any  prior  act 
■hnkruptcy,  before  the  credit  was  giveu,  provided  that  such 
Wit  was  given  two  calendar  months  before  the  date  of  the 
pnittion,  and  provided  the  persons  claiming  the  set  oif,  had 
J*  notice  of  any  prior  act  of  bankruptcy.  46  Geo.  3.  c.   135. 

And  the  issuing  of  a  commission  of  bankrupt,  although  after-  Wh?.t  shall  \>% 
pi  superseded,  or  the  striking  of  a  docket  whether  a  com  mis-  deemed  notice 
Pjjihall  have  actually  issued  thereon  or  not,  shall   be  deemed  ot'enaci  of 
F*e  of  a  prior  act  of  bankruptcy,  if  it  appear  that  an  act  of  bankruPtc.v- 
piruptcy  hud  been  actually  committed  at  the  time  of  issuing 
P^oaUbiaaiun  or  striking  the  docket.    46  Geo.  3.  c.   135.  s.  I]. 
"•  debtor  of  the  bankrupt  shall  be  endangered  for  the  pay-  Debtor  paving 
*t  of  his  debt  Oonajidc  to  any    bankrupt  before  he  shall  kankrujjt 
**  that  ho  is  a  bankrupt.     1  Jac.  1.  c.  15.  *.  14.  w;L,l0lU  nulict- 

*0  purchaser  for  good  consideration  bhall  be  impeached,  un-  1>,irc,l"l,i'r!»  n#>t 

i.i.  .     -        i!T  i  r       .  .  iii  .       .,,      lube  iinptMch- 

;w  commission  be  sued  forth  against  such  bmkrupt  with-  eil  Htler  live 
lfe  \  ear  softer  he  shall  become  bankrupt.    '21  Jac.  1.  c.  19.  veins. 

o  creditor  of  any  bankrupt  for  goods  bona  fide  sold  \o  such  Creditor  re- 
irnpti  or  for  anv  bill  of  exchange  lonajidc  drawn,  nogocia-  te,v"»-  1,,,,,,«;y 
l»r  arr-t*pfi'(]  hv  such  bankrupt,  m  the  usual  course  ol  hade,   .     .uui>i.  of 
be  !33.':L'  to  refund  to  the  assignees,  any  money,  which,  be-  tlA(\K.t  4iljl  lt> 
\he  Skiiuti  forth  of  such  commission,  was  bona Jtik  u>i\ din  the  rci'mid. 
ronr*c  of  tradt?  weived  of  such  btukiupt,  before  the  per- 
xririr.!Z9  had  notice  that  he   was    become  a  bankrupt.   19 
2.  c.  32.   .*.    1- 


dtfce  »««i  -n«-c««  with  the  fjii^iit  c.»f?ho  creditMrs,  m*iy  rrf'-r  n»:iM'-r«  to- 
KB,  ..TVi  roiupoui"!  'IWs*  iv'i?  r.  :'\.  iiril  Ji>9  auto,  «*ud  u»  \»  Uuiy 
-.-oiBiurccvVuitsiu  equity,  see  ,.  :j*,  a^>. 

■«  Am 
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Protection  of  And  io  all  cases  of  commbaioni  of  bankrupt,  fcereaJ 
purchaser!,  issued ;  all  cdn? eyancet  by,  payments  to,  and  cootn 
with  any  bankrupt,  b&**JU$  made,  two  moartfte  tefen 
of  the  eonmisUga  shall  be  *alM  i  presided  taw  fifty  hi 
the  time  any  notieo  of  any  prior  aet  of  bank  nipt  oy,  < 
was  ineoWent  or  had  stopped  peyaeat  40  6*0.3.  c  l 
Proceedmgt  ^     And  Qp0(l  ^  petki^e  ofawf  person,  the  lord  thane 

ejirad'to'bo  order  each  cottmkskwu^depeattioaa,  fwoeeedhafs^ndce 
produced  as  to  be  entered  ofreeerw;  and  in  case  of  the  death  of  1 
evidence,         or  lost  of   the  proceedings,  a  copy  of  the  record  atty  b 

evidence.  5  Geo.  4.  c.  30.  *.  41. 
&T  The  Stat  5  Goo.  %  e.  30,  b  Male  perpetual  by  3 

c.  134. 
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Sea  bants.  Jl5  Y  10  Geo.  %  c.  32,  if  any  person  shall  unlawfully 
draw  up,  or  remore  and  carry  away  any  piles,  chalk, 
materials,  driven  into  the  ground,  and  used  for  the  seen 
marsh  or  sea  walls>  or  banks,  in  order  to  prerent  the  la 
within  the  same  from  being  overflowed  and  damaged  ; 
tlce  residing  near  the  place,  upon  complaint  upon  oj 
summon  the  party  complained  of,  or  issue  his  warrant  i 
head  and  bring  before  him  the  party  suspected  ;  and  i 
pearaoce  or  neglect  to  appear,  may  proceed  to  examine 
ter  and  upon  due  proof  thereof,  either  by  confession 
of  one  witness,  shall  convict  the  offender,  who  shall  t 
forfeit  20/.  half  to  the  informer, and  half  to  the  oversee 
use  of  the  poor  ;  to  be  levied  by  distress  and  sale ;  and 
of  sufficient  distress,  the  justice  is  to  commit  the  per* 
house  of  correction  for  six  months,  s.  5. 

Starr  and  B*n&  And  by  15  Geo.  2.  c.  33.  *  After  reciting  that,  on  f 
<  west  coasts  of  England,  and  especially  in  the  county 
'  cotter )  the  sea  is  bounded,  and  the  lands  are  proven 
'  being  overflowed  by  large  hills,  the  sand  of  which  is 
'  that  in  dry  weather  it  is  thrown  by  the  winds  on  the 

*  lands,  to  the  damage  thereof,  and  the  danger  of  th 

*  tanUj  who  are  thereby  exposed  to  the  inundation  of 
'  to  prevent  which,  the  land  owners  are  at  great  charg 
'  all)  ,  to  plant  aud  maintain  a  sort  of  rush  or  shrub  ca 
'  or  bent ;'  it  is  enoc/erf/fhatif  any  person,  without  t\ 
of  the  owner,  shall  by  day  or  night,  cut,  pull  up,  or  ca 
any  starr  or  bent  planted  on  the  said  sandhills,  any  jus 
complaint  there  of, upon  oath,  may  summon  the  party, 
fault  of  appearance,  issue  his  warrant  to  apprehend  tl 
accused,  and  upon  proof,  cither  by  confession,  or  oa 
witness,  may  convict  the  offender,  who  shall  forfeit  SO 
iety  to  the  inioriner,  and  the  other  to  the  owner  of  si 
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to  1m  levied  by  distress  and  sale  ;  and  for  want  of  sufiici- 
itress,  the  jostico  shall  commit  the  person  convicted  to  the 
of  correction,  to  be  kept  to  hard  labour  for  three  months  ; 
r  a  second  offence,  he  shall  be  committed  to  the  house  of 
tion  for  one  year,  Acre  to  be  whipt  and  kfi$t  to  hard  labour. 

I  if  any  Starr  or  bent  shall  be  found  in  the  possession  of 
men,  within  five  miles  of  such  sandhills,  such  person  being 
ted  shall  be  deemed  the  cutter  tod  puller,  and  shall  forfeit 
ie  moiety  to  the  owner,  to  be  levied  as  aforesaid  ;  and  for 
>f  sufficient  distress,  such  person  shall  be  committed  as 
lid  to  the  bouse  of  correction  for  three  months,  s.  7. 
this  shall  not  restrain  any  persons  from  the  exercise  of  any 
t  prescriptive  right  to  cut  starr  or  bent  on  the  sea  coasts  in 
rland.  9 . 8. 

See  also  title  FELONY.     • 


BARON  COURT. 

E  conrt-baron(mria  dotninicalu  vel  Baronia)ls  a  court  in- 
to every  manor  in  the  kingdom*  3  Black.  Com.  ZZ. Green* 
r  County  Jud.  Court  Baron,  69. 

i  court  consistetfa  of,  1st, the  Lord ;  2dly,the  Steward  ;3dly, 
uant;  4thly,the  Bailiff:  and  to  this  live  things  are  necessa- 
purtenant,  firit— The  Lord,— secondly — The  Steward, 
sm.y — The  Freeholders, — fourthly— The  Copyholders* 
hly— The  Bailiff. 

t  Lord  acts  in  three  capacities,  1st,  as  a  chancellor  in 
if  equity,  2dly,  as  a  justice  in  matter  of  right,  and  3dly, 
self  in  cases  proper  and  particular  to  himself.  Greenwood, 

cStewaed  is  judge,  and  orderer  in  cases  of  copyhold;  and 
minister  and  register  to  record  and  euter  things  into  the 
rolls :  and  in  both  these  he  is  to  be  indifferent  between 
d  and  his  tenants*  Ibid. 

t  Fft*SHOM>B&'s   province  is    to  approve    and    judge 
i,    and    also  to  return   and    certify   judgments. 


Coitholdebs  areto  inform  of  offences  committed  against 
1  within  the  manor,  and  to  present  such  things  as  shall 

■  Da  charge  by  the  steward,  that   is  to  say,  all  matters 

■  tb  lord  and  tenants ;  as  of  all  persons  who  owe 
I  service  and  make  default;  the  death  of  tenants  since 
t  court,  alienations,  surrenders,  escheats,  forfeitures,  en- 
mils,  and  the  like.  Greenwood**:*  75.  3 Black, Com. $4. 

■  X  2 
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BARON 

Tm  BAiurrfe  to  ezocato  the  pioecK  aad  mndafte 
Court,  and  alto  to  return  into  the  court  the  execution 
lame  process.    Greenwood,  75» 

It  if  a  court  of  eenmon  Jefc,  and  .has  Jbrofold  an 
1st,  for  the  taking  care,  eounael  -and  enquiry  of 
concerning  the  same  manor,  as  for  the  trials  or  title 
land,  and  taking  awi  pasting  of  estates,  surrenders, 
ranees,  and  grunts,  and  to  tee  justice  duly  executed, 
acts  and  ordinaucet  theredone,  to  be  recorded  in  therel 
same  court;  and  this  is  called  the  copyholder's  court,  an 
the  steward  is  judge.    Greenwood  74. 

Sdly,  For  the  trial  of  actions  under  the  sum  of  40a 
nature  of  the  county  eourt,  and  herein  the  freehold 
asincounty  court' the  judges.  Ibid. 

This  court  baron  by  the  law  may  be  kept  erery  three 
ct  (as  some  think)  S3  often  as  the  lord  of  the  manor 
though  for  the  better  ease  of  both  lord  and  tenants  they  i 
kept  rery  seldom :— In  this  court  the  suitors  are  the 
and  it  cannot  subsist  without  two  of  them  at  the  least ; 
jury  may  consist  of  less  than  twelve,  because  none  can 
pauneled  upon  the  jury  but  freeholders)  in  courts  baron 
juune  manor.  Greenwood  77.  -    ■  ■ 

And  although  no  court  hath  time  out  of  mind  been 
within  the  manor,  yet  it  is  not  thereby  eatinctand  losj, 
inseparably  incident  to  every  manor  of  common  right, 
pood,.  77. 

And  it  may  be  kept  and  holden  in  any  place  within  t 
nor.  But  if  it  be  holden  out  of  the  manor  it  is  void  ;  u 
lord  being  seized  of  two  or  three  manors,  hatii  usual 
out  of  mind  holden  at  one  of  his  manors,  courts  for  all  his  t 
lio rs  *  then  by  custom  such  courts  are  sufficient  in  law, 
they  be  not  holden  within  the  several  manors.  Ore 
78. 

The  process  in  a  court  baron  is  summons,  attachment,  j 
tress  infinite.  2  Roll's  lit  p. 

The  proceedings  iu  the  lord's  eourt,  relating  to  tl 
of  lands  within  the  manor,  may  be  removed  ium  the 
court  by  a  precept  from  .the  sheriff,  called  a  toll,  q*u 
atque  eximit  causam  e  curia  baronum.  And  the  proc 
in  all  other  actions  may  be  removed  into  the  superior 
by  the  king's  wrks  of  pone,  or  uvcedas  ud  curium^  set 
to  the  nature  of  the  suit.  Alter  judgment  giu-n?  a  wi 
of  false  judgment  lies  to  the  courts  at  Wos«:e.iii.-.io-\  to 
and  review  I  lie  cause,  and  not  a  writ  of  error,  »•••  ^u%u 
court  of  record:  and  therefore  in  son.e  of  thi^e  writs 
niova',  the  first  direction  given  is  to  c.aui.e  ;lie  plaint 
recorded,  by  a  writ  of  re.  Ja,  lo.  that  js  recorder* 
foyuelam.  3 Xi lack.  Com.  3}. 


(  309  ) 
BARRETORS. 

RETOR  is  a  common  mover,  exciter,  or  maintainer  D*fine<k 
quarrels,  either  in  courts  or  in  the  country.  1  Hawk* 

s  not  material  whether  the  courts  wherein  such  suits 
raced,  be  of  record  or  not,  or  whether  such  quarrels 
ntry  relate  to  a  disputed  title  of  possession  or  not, 
I  kinds  of  disturbances  of  the  peace,  and  the  spreading 
moors  and  calumnies,  whereby  discord  and  disquiet 
among  neighbours,  are  as  proper  instances  of  bar- 
the  taking  or  keeping  the  possession  of  lands  in  con* 
7o.  'Litt.  368.  8  Coke  36. 

in  shall  not  be  adjudged  a  barretor  in  respect  of 
er  of  false  actions  brought  by  him  in  his  own  right, 
if  such  actions  be  merely  groundless  and  vexatious, 
j* manner  of  colour,  and  brought  only  with  a  design 
i  defendants,  Mr.   Serjeant  Hawkins  is  of  opinion 

may  as  properly  be  called  a  barretor  for  bringing 
s  himself  as  for  stirring  up  others  to  bring  them*.  1 
(1.  5.  3. 

terns  that  an  attorney  is  in  no  danger  of  being  judged 
l  act  of  bar  retry,  hi  respect  of  his  maintaining  ano« 
roundless  action,  to  the  commencing  whereof  he  was 
ivy.  3  Modern  Rep.  07,  98. 

He  39.  it  is  said,  that  a  feme  covert  cannot  be  indicted 
>n  barretor :  but  Serjeant  Hawkins  questions  this 
>r  since  a  feme  covert  is  as  capable  of  exciting  qtiar* 

frequent  repetition  whereof  the  notion  of  barretry 
insist,  as  if  she  were  sole,  why  should  she  not  as  pro- 
dictable  for  it  ?  1  Hawk,  c.  1 1 .  s.  6. 
och  persons  must  be  common   barretors,  not  in  one 

Justice  li!ack$tonci  in  his  Commentaries,  Vol.  IV.  p.  Ul, 
rretry,  says,  hereunto  may  a!?o  be  referred  another  offence    of 

audaciousness  ;  that  of  suing  another  in  the  name  of  a  ficli- 
:  either  one  not  in  being  at  all,  or  one  who  is  ignorant  of  the 
fence,  if  committed  in  any  of  the  king's  superior  courts,  is  left. 
empty  to  be  punished  at  their  discretion  ;  but  in  courts  of  lower 
ibe  crime  is  equally  pernicious,  but  the  authority  of  the  judges 
tensive,  it  is  directed  by  3  Kltz.  c.  1.  s.  4,  that *  if  any  person 
I4T/V  or  for  vexution,  procure  any  other  to  be  arrested  or  attach- 
it  the  suit  of  any  peison,  in  any  action  in  the  Maishalsca,  or 
rithio  I/Hidon,  or  in  any  city,  borough,  town  corpoi  jte,  or  other 
nv  liberty  is  tjsi-d,  to  hold  pica  in  personal  actions,  where  there 
oil  known,  or  without,  the  consent  of  such  person,  at  whose  suit 
attachment  shall  In.  had,  every  person  that  shall  so  procure  any 
anient,  and  *ha'l  be  acruscJ  by  indictment,  present nientr or  by 
tit*  two  Witnesses,  or  other  due*  proof,  shall  suffer  imprison- 
ing and  before  he  be  delivered  pay  unto  the  party  grieved  treble 
pUo  forfeit  un*osuch  person  in  whose  name  he  thall  procui* 
there  be  *uch  person  knv«fi.  lul.' 
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or  two  bat  many  instances )  for  no  m*  cm  fee  t  fcaneioi 
pect  of  one  act  only,  as  crery  indictment  for  sack  crin 

chMw  ^  teari^  with  bant  tammonbimtor*  1 
c  81*  #»  6. 
How  offenders      By  34  M<L  3.  c.  1,  <  In  every  connty  shall  be  amip 

ce^  MH^<  of  thoinoa*  worthy  e/ the  county,  and  they  e^  bate 

*  to  mtnin  offenders,  rioters,  and  •Uotfcnr  Aoyiwlar*, 

<  pnrsna,  arrest,  take,  end  c  hufeo  theta,  according  to  th 

*  pan  or  offence ;  ana  to  cause  them  to  be  ipprieootd  ai 
c  punished  according  to  law,  and  according  to  that  which 

<  shall  teem  beat.' 

A  man  may  be  indicted  generally  aa  a  wnjipenj  barret* 
oaf  shewing  any  of  the  particular  facts  in  the  jndietaM 
which  he  appears  to  ha?e  been  to;  foe  barratry  is  aaoi 
j»  complicated  nature,  consisting  aa  the  lepetjtfoa  of  din 
ipi  disturbance  of  the  common  peace;  all  of  which  tft  w< 
too  prolix  to  enumerate  hi  the  indictment,  and  therefo 
anficient  *9  charge  a  man ;  generally  aa  m  fuCieua  fc 
which  it  a  term  of  art  appropriated  by  the  law  to  this  pi 
and  no  general  indictment  of  this  kind,  without  each 
will  be  good,  though  it  charges  the  defendant  with  1 
common  oppressor  and  disturber  of  the  peace*  and  ethni 
f  strife  among  neighbours.  %  £#m*.c.  l&s.  £g»  7  Umot 

\  But  HUthesettled  practice,  not  to  suffer  thn  proesc 
go  on  in  the  trial  of  an  indictment  of  this  kind,  without 
of  the  particular  matters,  which  he  intends  to  prove  agai 
defendant  has  been  previously  given  to  him ;  for  otho 
would  be  impossible  to  prepare  a  defence  against  so  gem 
uncertain  a  charge,  which  might  be  proved  by  such  a  s 
city  of  different  instances.  5  Mod.  18.  1  Ld,  Rqymn 
12  Mod.  516. 

An  indictment  of  barrctry,  concluding  against  the , 
the  statute^  is  good,  though  no  statute  be.  made  directly 
it,  but  only  for  the  punishment  of  it,  supposing  it  an  ol 
common  law.  1  Hawk.  c.  81.  s.  10. 

Also  an  indictment  of  this  kind  may  be  good,  wkl 
lodging  the  offence  at  any  certain  place,  because  from  th 
of  the  thing,  consisting  in  the  repetition  of  several  acts, 
be  intended  to  have  happened  in  several  places ;  for  whi 
son  a  trial  ought  to  be  by  a  jury  from  the  body  of  the 
1  Hazck.  c.  81.*.  11*  . 

But  such  an  indictmontis  not  good,without  concluding 
the  peace ;  for  this  is  an  essential  part  of  it.     Croke  Jon 

And  it  must  technically  charge  the  defendant  with 
.  common  barretor^  for  no  other  words  are  descriptive  ol 
.  fence  ;  and  it  mu&t  be  laid  to  be  to  the  common  nuitmna 
wise  it  will  iu  cither  cases  be  bad.    Strange  849.  ISM 
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If  the  offenders  be  common  persons,  they  are  to  be  fined  and  How  punished* 
hprisoned,  and  bound  to  their  good  behaviour.  1  Ilaick.  c.  81. 
114. 

And  if  the  offender  (as  is  too  frequently  the  case)  belongs  to 
tie  profession  of  the  law,  he  ought  also  to  be  disabled  from  prac- 
tiaog  for  the  future.  4  Black:  Com.  1 34. 

And  indeed  by  \%Geo.  1.  c.  29.  s.  4.  If  any  one  who  hath 
been  convicted  of  common  barratry  shall  practice  as  an  attorney, 
solicitor,  or  agent  in  any  suit,  the  court,  upon  complaint,  shall 
examine  it  in  a  summary  way  ;  and  if  proved,  shall  direct  the 
offender  to  be  transported  for  seven  years. 

The  form  of  an  indictment  for  common  barretry. 

Monmootfehire.  )  J*f  >'»""  /"\  °f,  *"J  '*«  %  »*'* 

J  their  oath  present,  that  C.  Z>.  late  of  the  po- 
lish of  in  the  county  uf labourer^  on  the  day 

'.  tf  ■  in  the  ■  tyear  of  the  reign  of  our  sovereign  lord 

George  the   Third,  of  the  united  kingdom  of  Great  Britain,  #c. 

.  rndon  divers  other  days  and  times  y  as  well  before  as  afterwards, 

r  was,  and  yet  is  a  common  bar  ret  or  ;  and  that  he  the  said  C  B,  on 

\  He  said day  of        ■     ,  and  on  divers   other  days  and 

,  times t  at  the  parish  aforesaid,  in  the  county  aforesaid,  divers 
parrels,  strifes,  suits,  and  controversies,  among  the  honest  and 
fmet  liege  subjects  of  our  said  lord  the  king,  then  and  there  did 
;  move j  procure,  stir  up,  and  excite,  to  the  evil  example  of  all  others 
.  n  the  Lkt  case  offending  and  common  nuisance  of  the  liege  sub- 
j  jscttofour  said  lord  the  king,  and  also  against  the  peace  of  our 
(  mi  lord  the  king,  his  crown  and  dignity. 


i 
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IN  all  well  regulated  governments  the  solemnity  of  marriage 
k  established,  not  only  as  it  prevents  lewdness,  but  as  a  regula- 
[  too,  without  which  there  could  bo  no  distinction  of  families,  and 
'  fouequently  no  encouragement  for  industry,  or  foundation  for 
acquiring  riches  ;  the  children  therefore  that  are  born  out  of  wed- 
lock are  termed  bastards  by  our  law,  and  lie  under  several  dis- 
alBitica.  1  Bacon's  Abridg.  309. 

Under  this  head  it  will  therefore  be  considered 

/.     Who  arc  bastards  ;  and  herein  of  ilieir 
rights  and  incapacities. 


I  ' 
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II.  How  bastards  are  to  be  provided  for : 
herein  of  the  duty  and  power  qf  ju* 
of  the  peace.    . 

•  < 

>>    .     f^  For  thaofeuce  ef  murdering  taftird  chfldm,  See  title  Hom 

1.  Who  are  bastards ;  and  herein  of  their  righto 

incapacities. 

All  persons  born  out  of  lawful  matrimony,  are  bastard 
thecoutoori  law.  1  /***.  £44. 

And  all  persons  born  within  marriage  are  legitimate,  i 

r  there  Is  an  apparent  impossibility  that  they  should  be  gem 

by  the  husband;  for  there  is  the  strongest  preemption  chat  a 

that  they  aire  legitimate,  because  the  husband  hath  the  powi 

dominion  over  his  wife,  and  therefore  may  by  the  law  kee 

by  force  within  the  bounds  of  duty ;  and  the  presumption 

being,  that  it  is  the  husband's  child,  it  must  be  destroy 

contrary  proof;  and  this  negatire,  that  it  is  not  the  hurt 

child,  is  capable  of  no  other  proof  than  this  only,  that  it  urn 

shewn  impossible  it  should  be  the  husband's  child.    1  Bt 

\Jbridg.S\0. 

Wli©,  tbougfi        If  therefore  the  husband  be  an  eunuch,  so  that  he  e 

horn  iu  marri.  fy  aDy  pointy  beget  a  child,  if  his  wife  hath  issue,  thi 

s*~  be  a  bastard,  though  it  was  begot  within  marriage,  becausi 

apparent  that  it  cannot  be  legitimate.    4  Pinery  8ro.  ed. 

So  if  a  male  of  seven  years  old  is  married  to  a  female  of  I 
teen,  and  she,  before  the  male  is  thirteen,  has  issue,  this  issi 
a. bastard;  because  no  law  will  intend,  that  an  infant  i 
that  age  can  beget  a  child.  4  Vincry  Svo.  ed,  915. 

If  the  husband  be  not  within  the  four  seas,  that  i«,  out  c 
ting's  dominions, during  the  time  that  passes  between  the 
ception  and  birth  of  the  child,  it  is  a  bastard.  Rolfs  Abr% 
Co.  Lilt.  244. 

And  in  general,  though  the  husband  and  wife  liye  in  ' 
land;  yet  if  the  jury  find  that  the  husband  had  no  access, 
child  is  a  bastard  ;  but  this  proof  must  be  clear,  otherwise  a 
will  be  presumed  in  favour  of  legitimation.  Sal  held  123.  Sir 
0%5.  • 

And  where  access  is  presumed,  defendants  may  give  erid 
of  the  husband's  inability  from  a  bad  habit  of  body;  but  it 
30  to  an  actual  impossibility ;  for  an  improbability  ouly  i 
sufficient.  Lomaxv.  Jlolmdon^  1'Stri  040. 

And  if  an  order  of  bastardy  states  that  there  has  been  no^ 
it  is  conclusive.  Thus  where  an  order  wax  made  by  two  just 
upon  theputative  father  of  two  bastards,  boru  of  the  |>ody  of  J 
wife  of  it.  S. ;  in  which  it  was  stated  }that  tor  sctcn  years  bitfar 
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ufband  had  had  no  access  to  her,  she  never  having  seen  or  heard 
>fhim  all  that  time,  not  knowing  whether  he  was  alive  or  dead, 
vhich  the  justices  adjudged  to  he  true.  Upon  appeal  to  the  scs- 
ions,  it  appeared  in  evidence  that  it  was  probable  the  husband 
ins  living,  and  upon  the  supposition  of  (he  husband's  being  alive, 
the  sessions  were  of  opinion  the  children  were  not  bastards, 
iod  reversed  the  order  of  the  two  justices :  but  the  court  of 
King's  Bench  quashed  the  order  of  sessions,  and  confirmed  the 
order  of  the  two  justices:  holding  that  as  it  was  stated  that 
there  was  no  access,  it  was  immaterial  whether  the  husband  was 
aiive  or  not,  but  if  it  was,  yet  the  evidence  of  his  brill!?  alive 
*as  improper  to  have  been  received,  K.  v.  Bedal  in  Yorkshire, 
I  St  range  1076. 

And  the  child  of  a  married  woman  maybe  proved  a  bas- 
tard by  other  evidence  than  that  of  the  husband's  non-access,  as 
ty  evidence  of  its  being  born  during  the  notorious  cohabit  a' ion 
•f  the  mother  with  another  man  ;  that  it  look  the  name  of  the 
ptionwith  whom  the  mother  was  living  at  the  time,  and  con. 
fatly  retained  it,  and  that  the  husband  was  all  the  time 
(trident  at  a  distance  from  his  wife,  (ioodri^htax  dem.  Thorn p- 
*t.  Saul,  T.  Term,  31  Gk>.  3.  4  Tor.  Hep.  35G. 

Also  on  an  order  of  bastardy,  a  v.  ifo  can    bo  so  far  a  witness  The  wife's  ?vi- 
b  bastardize  the   issue  begotten  on  her,  during  the  marriage,  as  d^nn*  "t  j"1"- 

gtze  evidence  of  the  criminal  conversation  beticeen  a  strange  %-^m 
•tt  and  her j  because  of  the  necessity  ol  the  thing ;  for  it  is  fire- 
fly bo  secretly  carried  on,  that  no  one  but  herself  and  the 
*H  are  present;  but  flic  shall  not  be  alhxved  to  give  evidence 
itttH  fail  zshfittoever  relating  to  it ;  as  that  her  husband  had 
*?n  absent  for  so  long  a  time,  and  at  stieh  a  distance,  and  the. 
Kfe;  because  these  things  may  be  proved  by  other  persons, 
■well  as  by  her;  and  therefore  she  bha.1l  not  be  allowed  to  give 
ritencc  of  th:*ra,  it  bcin^  like  the  case  of  hue  and  ciy,  when* 
fc  person  robbed  shall  be  admitted  a  witness  of  the  face  of  the. 
♦bery,  but  not  to  prove  any  other  matter  rel.i:ing  thereto; 
■in  what  hundred  the  place  wa^,  and  the  like,  because  that 
•j  be  proved    by  others.     A",   v.    Reading,     \t  bess.  On. 

So  in  Tfie  King  and  Rnoke.  An  order  of  two  jmtices  btatcd 
■1  it  appeared  to  them  by  examination  of  Dorothy*  the  wife  of 

*  Reverend  Mr.  Hen.  Rird,  that  she  hail  lived  separate  from 

*  hatband,  from  Mich  acini  as  1750,  to  February  1752,  and 
It  the  had  not  in  all  that  time^ecM  or  been  with  him,  he  b/ius 
prisoner  in  York  castle;  that  Joint  llooke  h.ui  iud  earn  id 
lowlrdge  of  her  bod), on  30th  January  I7:>t),a!id  pjf  h.:r  wit:i 
ildoftre  bastard.  Exception  neiii*  taU.'ii  to  tliis  order  th -it  i hit 
ieia  thi*c3*v  wa*  •m  iiic  mtpercnt  wiuies?,Tiik:'couKi  udmitii:J 
ICtoe  of  A',  and  Reading  to  bo  law,  and  tint  that  this  bein£ 
liar,  must  be  determined  upon  ihj  authority  of  th.it  c.imj:  tint 
e  wife's cAaiuiiiali on  alone  did  nut  maki;  tUL»  ordjr  bad,  b.;.t  the 
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bets  to  which  she  was  examined  ;  the  necessity  of  the  thing  cj 
eepts  her y  as  to  the  fact  of  adulter \y ,  out  of  the  general  rule 
but  not  as  to  the  fact  of  no  access,  for  that  may  be  proved  h 
particular  circumstances,  examinable  by  the  justices  beiow 
therefore  as  upon  this  order  she  appeared  to  be  the  only  txi 
dence,  and  her  declarations  were  not  admissible  to  bastardke  ha 
issue,  the  order  was  quashed.     1  Wilson  340. 

But  although  the  evidence  of  the  wife  alone, '  in  this  case,  1 
not  quite  sufficient,  yet  where  the  original  order  recited,  ti»atoi 
'  the  examination  of  the  mother,  and  on  other  proof,  it  append 
that  the  husband  had  no  access  to  her,  the  court  held  it  goodj 
for  it  appearing  to  be  made,  not  only  on  her  testimony,  but  * 
other  proof  it  must  be  intended  that  this  was  legal  evidence.  JL 
and  Bedall,  as  reported  by  Andrews,  p.  8. 
After  »dirorce      if  the  marriage  is  declared  to  be  null  and  void,  by  divorce 

™«*i;  mair<*  thc  **ue  is  illegitimate  5  as  if  the  parties  be  dirorced  for  pi* 
contract,  consanguinity,  affinity,  or  frigidity ;  for  where  th 
marriage  is  nullified,  it  is  a  copulation  without  marriage,  an 
consequently  the  issue  arc  bastards  ;  but  till  there  be  a  divores 
thc  issue  is  not  a  bastard  ;  for  though  the  marriage  be  nnlawM 
yet  it  remains  good  till  thc  sentence  of  divorce  be  pronouaoti 
and  consequently  the  issue  must  be  esteemed  legitimate  ui 
til  such  a  dissolution.  Roll's  Abridgm.  357,  358,  S59 
36U 

aitfusAettforow  And  if  there  be  a  divorce  for  adultery  a  mensa  et  thoro,  fb 
issue  born  afterwards  arc  presumed  prima  facie,  not  to  be  th 
husband's  unless  it  appear  upon  proof  that  thc  husband  aft* 
surh  separation   did  cohabit   with  his  wife.      1  Bacon's  Abe 

311. 
Aftrr  a  volun-      But  in  a  voluntary  separation  by   agreement,  the  law  wi 
tutv  separation.  Sll|,p0sc  access,  unless  the  negative    be  shewn.       Black.  Co* 
457. 

And  if  baron  and  feme  continue  baron  and  feme  for  all  then* 
lives,  thc  issue  cannot  be  a  bastard  by  a  divorce  after  theirdeathj 
for  the  sentence  of  divorce  in  thc  spiritual  court  is  pro  peccatu\ 
and  cannot  pass  after  the  death  of  thc  parties;  otherwise  If 
such  means,  every  one  might  be  bastardized.  4  liner's  Jfc 
Svo.  ed.  221. 

So  if  a  bed-rid  person  marries  a  woman  that   is  pregflSflV 

in  his  chamber,  and  the  woman  is  delivered,  some    short  tin*) 

after,  as  1*2  weeks,  the  child  must  be   adjudged   a  bastard,  ft 

thc  apparent  impossibility    of  its   being   otherwise.  4  Vnns% 

Abrt  £18»  ? 

Womnn  with        But  if  a  woman  marry,  being  grossly  enseint,  it  is  the  cm* 

child  when       of  thc  jUISDaiM|  .  for  w|leil  they  testify  their  consent  by  a  pubfilj 

"**        '  marriage  before  the  birth  of  thc  child,  it  is  a  public  acknow.; 

lodgment  that  the  child  is  his;  for  at  that  time  the  child  is  <*•' 

with  the  mother,  and  therefore  in  taking  the  mother,  he  til* 

the  child  with  her.  1  Roll's  Abr.  358. 
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As  to  the  legitimation  of  children  born  after  the  death  of  the  Children  bom 
husband,  It  is  agreed,  that  the  usual  time  of  birth  is  280  days  after  the  fau*. 
from  the  conception ;  that  is,  nine  solar  months,  of  thirty  days  band's  dcatb. 
each,  and  teif  days  ;  but  it  may  be  hastened  or  prolonged  by 
accident;  as  by  hard  usage,  want  of  sustenance  or  the  like,  be- 
cause the  nourishment  of  the  child  in  the  womb  depends  on  that 
tf  the  mother;   so  that  a   child  hath   been  allowed  legitimate, 
Me  months  and  twenty  days  after  the  death  of  the  father ;  but 
>  when  a  child  was  born  eleven   months  after  the  death  of  tlie 
kuband,  aod  it  was  proved  the  father    could  not    enjoy  his 
wife  within  a  month    before    his    death,  it  was    adjudged  a 
hstard.    Palm.  9.     Roll's  Abr.  35G.     Go  dot  ph.   2*1.   Stile 
Vf. 

A  lewd  woman,  after  her  husband's  death,  married  her  adul- 
terer, and  within  six  mouths  and  a  day  after  her  first  husbaud'tf 
death,  had  a  child  ;  it  was  adjudged  the  iirst  husband's,  because 
kehad  the  dominion  of  the  woman  at  the  time  of  her  conception. 
him.  9.  Co.  Lilt.  8. 

A  wife  marries  immediately  after  her  husband's  death,  and 
but  child  nine  months  and  eleven  days  after  the  death  of  her 
int  husband  :  it  was  adjudged  the  second  husband's,  because  it 
m  born  one  day  after  the  usual  time,  and  the  usual  time  h 
ike  only  measure  to  discern  between  them  ;  but  if  it  be  born 
at  the  end  of  nine  months  and  ten  days,  the  father  is  doubtful, 
sad  some  have  Bah),  that  the  child  might  choose  his  father.  21 
1 3. 39.  Co.  Lilt.  8.  Roll's  Abr.  357. 

The  rights  of  a1  bastard  are  very  few,  beiiifl;  only  such   as  he  Their  ri^M? 
on  personally  acquire;  for  he  can  inherit  nothing,  being  looked  and  iucapua* 
ipon  as  the  son  of  nobody,  and  sometimes  called  j£//<fj  nulliuff^  lic*» 
tomctimes  Jilt  us  populi;   yet  he  may   gain   a  surname  by   re. 
patation,  though  he  has  none  by  inheritance.     1  Black.  Com. 
450. 

The  incapacity  of  a  bastard  consists  principally  in  this,  that 
kg  cannot  be  heir  to  any  one,  neither  can  lie  have  heirs,  but  of 
f  lb  own  body ;  for  being  nulUusJilius^  lie  is  therefore  of  kin  to 
tobody,  aud  has  no  ancestor  from  whom  any  inheritable  blood 
in  be  derived.  1  Black.  Com.  450. 
\  He  is  terminus  a  quo  ;  he  is  the  first  of  his  family,  for  he 
hath  no  relation  of  which  the  law  takes  any  notice;  but 
this  must  be  understood  as  to  civil  purposes,  for  there  is  a 
relation  as  to  moral  purposes ;  therefore  he  cannot  marry 
his  own, mother  or  sister,  or  the  like.     3  Salk.  66. 

And  if  a  bastard  dies  intestate,  without  wife  or  issue,  the 
king  is  in  titled  to  the  personalty,  subject  to  the  payment  of 
Ms  debts,  and  the  ordinary  of  course  grants  administration 
lo  the  patentee  or  grantee  of  the  crown.  3  Perc  IVM.  33* 
%B1ack.Com.  505.  2  Douglas,  Svo.  cJ.  543. 
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//.  7/o»  bastards  are  to  be  provided Jbr ;   and  he 

the  duty  and  power  of  justices  of  the  peace. 

C^mp*"*"* iT*'     ®y  "  **e0m  *"  r"  S1»  '  'rany  single  woman  shall  be  i 

"i.pi'.'i   ihIi.t  '  "'  "f  *  bastard  child,  which  shall  be  chargeable,  or  lik 

h.  [ntftrmni  _v      '  become  chargeable  to  any  parish  or  extra  parochial  \<\ 

ihop.ii.i,   on.  i  sj,alt  declare  hi-rwlf  with  'child,  ami  that  such  child  is  li 

i  u  (■.!/.  ..  c.  (  ^e  |)orn  a  uastard,  and  to  be  chargeable  to   any  parish 

1  tm  parochial  place;  and  thai]  in  cither  of  such  cases, 

'examination  (I)  to  be  taken  in   writing,    upun    oath 


(I)  The  form  of  this  examination  before  the  birth. 

p]  Monmouthshire,  !_  The  voluntary   examination  of 

to  wit.  j       of — in  the  said  county  of —, 

woman,  taken  upon  oath,  befo 

i  P,  mm  of  his  majesty's  ju\i 

the  pence  in  and  for  the  said  e 

this day  of 

Thin  txamlnmt  sai'H,    that   tlhs  in  MM    with   chili 
that  the  saitt  child  ii  likely  tu  be  born  a  bastard,  and 

chargeable  to  the  parish  of in  the  said  county,  a\ 

>■  (.',  of in  the  said  county  of  ■ it  the  fat 

the  iaid  child. 


<\ 


Saorn  the  day  and  year 
abate  mentioned,  be- 
fore ma 

Th»  form  of  this  examination  after  the  birth. 

[3]  Monmoiilhsbirc,  "1  The  examination  of  M  >I,  of  - 

to  wit.  J     in  file  said  county  of  — ; ,  j 

aoman,  taken  upon  oath  befo 
i  Y,  one  of  his  majesty's  just 
the  peace  in  and  for  the  said  a 

this day  of 

This  exam  in  ant  sttith    that  on  the  — —  c 

i  ,  now  last  pait.  at in  the  parish  of—— 

the  count}/  afareroidf  she  the  said  M   M  ««#  detizereil 
mule  bastard  child,  -uhkh  i*  now  lining,  and  likely  to  t 

chargeable  to    the  said  parish  of ,   and  that  ¥ 

ix  the  said  comity ,  did  get  her  uith  child 

said  mate  bastard  eliiid. 

Hvorn  the  day  and 
year  above  mentioned^ 
before  a* 


BASTARDY.  SI  7 

te  justice  of  the  county,  city,  or  town  corporate,  when 
ich  parish  or  place  shall  be,  charge  any  person  with  hav- 
ig  gotten  her  with  child;  such  justice  may  upon  application 
ade  to  him  by  the  overseers  ot  the  poor  of  such  parish,  or 
M  of  them,  or  by  any  substantial  houscho'Jcr  of  such  extra 
irochial  place,  issue  out  his  warrant  (11)  for  the   immediate 

(11)  The  form  of  such  warrant  before  the  birth. 
M°o ™°aMte> }  To  the  coistablc  *  of 

Vhercas   M  M,  of in  the  said  county  of         ,  single* 

iri«,  hath  ttus  present  day,  upon  her  voluntary  examination, 

n  in  writing,  and  upon  oath  before  me one  of  his  tmu 

?t  justices  oj  tiie  peace  in  and  for  the  said  county,  declared 
ttfto  be  zcilh  child ,  and  that  the  said  child  is  likely  to  be 
i  a  bastard  and  to  be  chargeable  to   the  parish  of  — — a 

v said  county  ;  and  that  F  F  of in  the  said  county  of 

— ,  is  the  J  at  her  of  the  said  child  ;  and  :c  he  reus  <J  O^ 

uf  the  overseers  of  t lie  poor  of  the  said  parish  of , 

applied  to  me  requesting  that  I  icdl  issue  out  my  warrant 
he  immediate  apprehending  of  the  said  F  F,  in  order  io 
el  him  to  give  security  to  indemnify  the  said  parisii :  These 
herefore  to  command  you  immediately  to  apprehend  the 
?  F,  and  to  bring  him  before  mc,  or  some  other  of  his  mu- 
s  justices  of  the  peace  for  the  said  county,  to  give  security 

demnify  the  said  parish  of or  else  to  enter  into  a 

nuance  tcith  sufficient  surety ,  vpon  condition  to  appear  at 
:xt  general  quarter  sessions  [or  next  general  sessions']  of 
*acc7  to  be  holdcn  for  the  said  comity,  and  to  abide  and 
*m  *uch  order  or  orders  as  shall  be  made  in  pursuance  of 
*  parsed  in  the  l$th  year  of  the  reign  oj  her  late  majesty 
Elizabeth,  concerning  bastards  begotten  und  burn  out  of 
i  matrimony.  Giveu  under  my  baud  and  seal,  the 
-  day  of  — — 

The  like  form  after  the  birth. 
Monmouthshire,  1    To  the  constab!c  of 

to  Wit.  J 

Teas  M  M  of in  the  said  county  of singlesoman9 

<t*  present  dan*  by  her  examination  taken  in  uriting,  and 
ath  btj'uie  me     ■  one  of  his  majesty'*' justices  uf  the 

enfMfuM*'  ««  lb*  proper  oiliccr  to  a  justice  of  pence,  and  ii  houi.il 
f<-  l,'i+  -a.iri-»  '6  i  heiu**:  U  liath  Lveu  icinlv^d,  lii'it  wii*  :o  a  »!./« .e 
«  »  T-i*tJc»r  t'f  pt'^ce  to  issue  his  warrant.  viih«<ur  >.iyriii»  to  \.h^in 
rant  sU-ili  t>c  «l  ltclr^  or  by  whom  it  *h.*.li  Uv  exiv'ii>;tl,  the  <o.j- 
»ir  firo'TCr  •iiict.T  1n»  •-*  rve  ?i!ch  wi»rniii».  tui.J  u,yv  be  iiulu-t.-J  l*»r 
4I  £ef?c.  £W»  «>9t.  It"  then-tore  the  o.  uslabi*?  *uuuld  itv^Uvl  io 
li'a  »ifci«i-"£*    »•     wli'"tliv  frraul  lut  r*j»i.n:J  ii.it.ci;  :u  *»c«.Jjc,  he 
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<  apprehending  snch  person  so  charged  as  aforesaid,  aid  fo 
4  bringing  liiru  before  such  justice,  or  before  any  other  of  hi 
4  majeUy'j  justices  ;  and  the  justice  before  whom  tftch  person 
'  shall  bo  brought  shall  commit  (HI)  him  to  the  cofiu&ongaoJ 


peace  in  and  for  the  said  county  9  declared  thai  on 

of now  last  past,  at — r-  tit  the  pariah  of in  the  cou+ 

ty  (foresaid,  site  the  said  M  M  was  delivered  of  a  nude  bastard 
child,  which  is  now  living,  and  likely  to  become  chargeable  to 

the  said  parish  of ,  and  that  F   F  of in  the  smi 

county did  get  her  with  child  of  the  said  male  bastard: 

And  whereas  O  O,  one  of  the  overseers 7  &c.  proceeding  urn] 
the  above  precedeut. 

(Ill)  The  form  of  such  commitment. 

(To  the  constable  of— in  the  said  coaaity; 
aud  to  the  keeper  of  the  house  of  consfrj 
tioo  [or  common  gaol]  at*  in  the  Va\ 

county. 

Whereas  M  M  of singlewoman,  in  her 

examination,  taken  in  writing  and  upon  oath,  the- 


of— now  last  past*  before  me one  of  his 

justices  of  peace  in  and  for  the  said  county  of 


dare  herself  to  be  with  child,  and  that  the  said  child  is  Ukeh/\ 
be  born  a  bastard,  and  to  be  chargeabtcHo  the  said  parish 

and  that  F  F  of in  the  said  county- 

the  father  of  the  said  child. 

Or,  if  it  is  after  the  birth,  thus: 

Whereas  M  M  of singlewoman^  in  her  examined* 

tal'tn  in  xsrifing,  and  upon  oath,  the  ■   'day   of -•* 

nv:c  last  past,  before  me one  of  his  majesty' s justices  ji 

tlie  peace  in  and  for  the  said  county  of did  declare  thm 

on  ihe  day  of note  last  past,  «f  —         rsfhp 

parish  of  — in  the  county  aforesaid,  she  the   said  M  It 

was  delivered  of  a  male  bastard  child,  which  is  now  living  est 
likely  to  become  chargeable  to  the  said  parish  of  am 

that  F  F  of in  the  suidcounty—didget  her  withdM 

vf  the  said  male  bastard  child  : 

Then  proceed, 

And  whereas  by  virtue  of  my  warrant,  bearing  date  on 
about  the day  of directed  to  the  constable  of 


tuay  be  indicted  for  the  same  ;  and  if  convicted  of  the  offence,  the  cotAj 
mnv  in  tht  ir  discretion  iae  and  impmon  him  ;  but  if  the  constable  tilj 
coiimmiI  to  make  the  |>arUh  satisfaction  for  such  negligence,  thalnia/^SSl 
a  ground  to  induce  tin:  court  to  pass  onlj  a  moderate  seuicuce,  HD+nfltMJ 
nicreiv  to  a  nominal  punUunicm, 
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borne  of  correction,  unless  he  shall  give  security  (IV)  to 

'  issued  at  the  instance  and  request  of  O  O,  one  of  the  over* 
?  of  ike  peer  of  the  said  parish,  the  said  F  F  was  this  day 
rehended  and  brought  before  me,  mid  being  now  personally 
tent  before  met  he  the  said  F  F  hath  refused  to  give  security 
ndemnify  the  said  parish,  and  hath  also  refused  to  enter  into 
cognizance  with  sufficient  surety,  upon  condition  to  appear 
}hs  next  general  quarter  sessions  [or  next  general  sessions]  of 
peace  to  be  holden  for  lite  said  county,  and  to  abide  and  per- 
p  such  order  or  orders  as  shall  be  made  in  pursuance  of  an 
passed  in  the  eighteenth  year  of  the  reign  of  her  late  majesty 
en  Elizabeth,  concerning  bastards  begotten  and  born  out  of 
ful  matrimony.  These  are  therefore  to  command  you  the 
f  constable  of-  ■  aforesaid,  to  take  and  safely  convey  tlte 
IF  F  to  the  common  gaol  [or  house  of  correction]  at- 


he  said  county,  and  there  deliver  him  to  the  keeper  t!iereof9 
rtker  with  this  precept :  And  1  do  liereby  also  command  you 
said  keeper  of  the  said  common  gaol  [or  house  of  correction] 
etetoe  the  said  F  F  into  your  custody  in  the  said  common 
I  [or  house  of  correction,"]  and  him  there  safely  keep,  until 
hall  give  such  security,  or  enter  into  such  recognizance 
tforesaid,  or  be.  otherwise  discharged  by  due  course  of 
Given  under  my  hand  and  scat  this  —  day  of 

(IV)  The  form  of  a  bond  to  indemnify  the  parish. 

Respecting  the  form  of  this  bond,  there  have  been  various 
lions,  as  whether  it  ought  to  be  made  to  the  churchwardens 
overseers  and  their  successors,  or  to  their  executors,   admu 
rators,  and  assigns  ;  but  it  seems   that  though  the  church- 
dens  are  in  law  considered  as  being  a  corporation  for  the 
la  of  the  church*,  yet  they  and  the  overseers,  who  are  of-  *  Viner  era. 
sofa  more  modern  creation^are  not  such  a  corporation  as  to  cd«  5a9« 
ible  to  become  obligees  +;  for  where  an  obligation  was  made  ,  -  B 
he  churchwardens  and  their  successors  %,  and  they  died,  it  was  Abridg.  €96. 


Abridg, 
1 

their  executors  should  have  action,  and  not  their  succes 


I  tint  the  same  enured  to  them  in  their  natural  capacities,  and  f  Tbeloal. 

j.  Dig.  22.  lib. 


1.  c.  23*  s.  6. 


me  following  form  therefore,  which  has  been  long  established, 
IS  to  be  the  most  eligible  ;  but  it  might  prevent  altercation, 
•  bond  was  from  time  to  time  assigned  to  the  succeeding  of- 
s  as  trustees  tor  the  parish. 

nam  alt  men  by  these  presents,  that  acFF  of«  — in 
vmnty  of  gentleman,  and  S  S  of*        ■  zoeaver,  are 

amdjirmly  bound  unto  C  \V,  and  C  W,  the  present  churcJu 
fas*;  and  O  O  and  O  P,  the  present  overseers  of  the  poor 


of  the  perhk  of in  the  mid  totsm'y  (i«  tra»l  for 

rtilic(M!rt  of  (I*  raiH  p»ri«M  ir» ptoMh  *fg*od*at 

'  -Tit  Briiain.ro  be  sell  **d  frmty    pmnd  /.•   / 

C  »',ul,iio,W(jP,onWf««(1i  Mffen^T,  c 

Mdmhf'tntvr*,  tr  wdgm,  to  uJUdl  mayme* 

/«  muff  dim/  fro/jr  ircrff.  ac  bindovrielfet  ami  each  wf  •>■ 

c\d  inmrffo  tnjf  dW  Hud  r«A  ami  retry  of  our  heiii, 

';.  firmly  by  these  pretenU  ;  tealt 

rur  trots,  anddalcc  \tui  \ftm  qf  -  ■     -   <■  (*«— • 

tfA*  /*!£»  ';/  w  uTrrWfnfofirfGewrge  /A*  71irJ,  by  th 

s.-wrvrf  kirt&iam  of  Grrat    tirrtam  ami  ] 

|-fn*,  Afeuder  of  the  Jaii'h,  and  ia  the  year  of  imr  hard 

V  M.  :J" ■ rirtfinzvmtm,  im  and  by  i 

I  niMift'M.  («fan   i*  sri/istg,    and  upon   oa 

.■'  -  —  was  la<t  pail,  before  J  P,  of.  im 

•  fflke  peace  i*  and  for  tkt  laid  count  a 

.-r-ctflo  be  milk  chita,  and  that   ike    tai.S  i 

tiiety  it,  be  tarn  u  bastard,  and  to  be  chargeable  to  tie  i 

tiAat and  that  tLe  atrvoe  luundca  r'  V  it  thc/athc, 

.  ■    ■ 

!<:rtb,   sav,  (omitting   ike   word 
'"./■ 

Did  declare,  that  on  the  datt  "f 1 — note  las 

at m  the  parithof    ■    ■        in  the  mid  county  of — 

the  mid  M  M  ten*  delivered  of  a  mate  bastard  child,    it 
(ton  living,  ami.  likely  to  become  chargeable  to  the  raid 

of andtliat  the  above  buuntten   ft'  did  get  k 

child  of  the  taid  mala  bastard  child. 

Then  proceed, 

The  condition  of  this  obligation  it  thsrrfore  sack, 
the  above  bounden  V  FandS  S,  or  cither  of  them,  their  01 
of  their  heirs,  extculars}  or  administrator*,  do  and  thai 
time  to  time,  and  at  all  time  hereafter,  fully  and  dearly 
exonerate  and  discharge,  or  otherwise  icclt  and  sirjjicisnti 
defend,  ami  keep  harmless  and  indemnified,  wt  well  the 
mentioned  churchwardens  and  jm'ihTj  of  the; poor  of  ti 
pari'h  of—  — — ,  and  their  successors  for  the  time  bein 
every  of  tlicm,  as  al'o  all  andsingnlar  the  inhabitants  < 
rishioners  of  the  said  pai  i'h  of—  — .  iihich  note  are  or 
tt-r  shall  be  for  the  time  being,  and every  of  them  off,  ft 
aguiast  alt  ufid  aHmiyiner  of  costs,  charges,  taxes,  rtft 
lessntentt,  damages,  and  e* pence*,  aLaisoever,  Jar  or  i 
aon  of  the  birth,  maintenance,  'education  and  bringing  u 
Mtittchiidi  or  in  any  uise  icUting  thereto,    and   off,  Jr 
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4       a  * 

[V")  with  sufficient  surety,  upon  condition  to  appear  at 
t  general  quarter  sessions  or  general  sessions,  of  the  peace 
tolden  for  such  county  or  liberty,  and  to  abide  and  per- 
ich  order  or  orders  as  shall  be  made  iu  pursuance  of  an 

til  actions ,  suits,  troubles,  and' other  charges ,  damages , 
mds  tz  hat  soever,  touching  or  concerning  the  same  ;  the  A 
cut  obligation  thallbe  void  and  of  no  effect^  otherwise 
i  remain  in  full  force  and  virtue* 
!,    sealed,   and  delivered, 
ring  been  first  duly  stamp- 
in  presence  of  FF; 

SS. 

kind  of  security  nay  be  most  advisable  .^hcre  the 
ather  is  a  man  of  substance,  for  the  bond  is  conclusive 
ing,  not  only  on  the  obligors  themselves,  but  also  on 
1  and  personal  representatives ;  but  where  his  circum- 
re  dubious  it  may  be  more  convenient  for  the  parish  to 
i  order  for  the  maintenance  of  the  child  under  the  18tfi 
obedience  to  which  is  easily  enforced  ;  whereas  upon  a 
c  remedy  is  rather  circuitous,  and  attended  with  art 
However  this  must  always  rest  on  the  discretion  of 
i,  according  to  the  peculiar  circumstances  of  each  case ; 
to  be  observed,  that  an  order  is  of  no  effect  after  the 
the  father,  and  can  only  operate  during  his  life* 

(V)  The  form  of  this  recognizance* 

...  "J  Be  it  remembered,  that  on  the — — — iay  of 
hsmre,    I inthe year  of  the  reign  of  out 

J  sovereign  lord  George  the  Third*  by  I  lie 
Sod,  *fthe  united  kingdom  of  Great  Britain  and  ire- 
f,  defender  of  the  faith,  F  F  of        '    in  the  sa;d  county 

\eoman,  andS  S  of in  the  same  county,  fay  tor, 

f  came  "tef  ore  me  J  P,  esq,  one  of  the  justices  of-  our 
the  king,  assigned  to  keep  the  peace  in  and  for  the 
ty9  and  severally  acknowledged  themselves  to  ozsc 
hi  lord  the  king,  that  is  to  say,  the  said  F  F,  the 
,  pounds  of  good    ami    laisful  money    cur- 

m  Great   Britain,     and  the  said  S  S,   the  sum   of 
mnds  of  tike  lawful  money,   to   be  made  and  levied 
*d*  and  chattels,  lands  ami  tenements  respectively* 
ftntr  said  sovereign  lord  the  king,  his  heirs,  and  sue*  ■ 
thesmUi  FF  shall  make  default   in  the  condition 


BAS  M  M,  •/— single  ©omtt/i,  in  and  by  her 

if  nreriou*  to  the  birth,  otherwise  omit   this   word  J 

Y 
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*  act  pissed  in  the  Ifiiti  year  of  the  reign  of  nc*   late 

*  queen  Elizabeth,  concerning  bastards  begotten  and  1 

*  of  lawful  matrimony.'  i.  1, 

1  Bui   it  ifcajl  not  be   lawful  for  any  justice  to  send 
.  *  woman  before  she  shall  be  delivered,  and  one  month 

*  order  to  her  being  examined  concerning  her  pregnane 
1  compel  any  woman,  before  she  shall  be  delivered, 
'  sner  any  qncsisoas  relating  to  her  pregnancy."  a>  4. 

'And  ft  such  woman  shall  die,  or  be  married,  before 

*  be  delivered  or  miscarry  of  such  child,  or  shall  appear 
'hare  been  with  child  at  tbe  time  of  her  examination,  * 
'  son  shall  be  discharged  from  bis  recognisance  at  the  i 
'  mom,  or  immediately  released  out  of  custody  by  warrai 

*  justice  residing  in  or  near  the  limits  where  such  parish 

*  shall  tie.'     8  Geo.  1.  e.  SI.  t.  S. 

'  And  upon  application  made  by  any  mch  person  w 

*  be  committed  to  any  gaol  or  house  of  correction,  or 

*  person  on  his  behalf,  to  any  justice  residing  in  or  neJ 
'mils  where  such    parish  or  place  shall  lie.  surb   juil 


*  Tit*  -provision  contained  in  the  foregoing  statute,  thuwtthentimi 
1)-  with  which  the  kg-iikitorr  ftnnn-d  thii  jet ;  but  oi  BlarA'tAut,  in 
•icaianes  Vut.  I.  p.  458,  trfhxlj  obnrrvnr,  it  prorw  »rry  free, 
hardship  upon  par»(w»,  by  BuiWinrlh*  parrntslo  escape. 


examination  taken  m  writing  and  upon  oath,  the  ■  .-*■■ 
•/  —  i    •■'     note  last  patty  before-  -  one  of  hie  t 

tjwttjM  of  the  peace  in  and  far  the  taid  county,  did  ded 
[proceeding  in  the  recital  as  in  the  bond,  observing  the 
tion  between  an  examination  previous  to  the. .birth  of  ti 
and  that  which  is  taken  after.]  Tub  condition  of  tkii 
niionee  therefore  it  tuck,  that  if  the  above  bound  P  W 
ehoii  appear  at  the  next  general  quarter  tettdont*  [or.  I 
general  sessions]  of  the  peace  to  le  hoiden  for  the  taid 
dud  shall  abide  and  perform  tuck  order  er  orders  a*  i 
tuade  in  pursuance  of  an  act  patted  in  the  eighteenth  jot 
late  majesty  auetn  blbtabeth,  concerning  bastard*  begm 
tarnemt  ef hatful  matrimonii  !  'A"1  '*<"*•  "*.«(««■»*•, 
woid,  otherwise  of  full  force. 

Taken  and  acknowledged,                       *;..'<■* 
hxforama,  if*.  .    > 
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i  (Vl),  the  overseers  of  the  poor  of  such  parish, 
or  mure  substantial  householders  of  such  cvtraparo- 
icc,  to  appear  before  him  at  a  time  and  place  to  be 
ted   m   such   summons^   to    show    cause    why     such 


(X^yThv  form  of  the -summons : 

(hshfirc,  \     To  ■■■       *    and1 overseers  of  the 

it,  /poor  of  the  parish  of— within,  the  said 

conn  ty  of — ■   ■ 

«#  M  M,  of tingle  tcomnri)  in  and  by  her  tv>- 

xaminationy  taken  in  writing  upon  oath*  the day 

hok  Inst  pwiti)  before  me  J  P,  esq.  one  of  his  majesty's 
1  the  peace  in  and  for  the  said  court  ty,  did  declare  hcr- 
'  kM  child,  and  thai  the  said  child  was  likely  to  he  born 
f,  audio  be  chargeable*  to  the  said  parish  of  and 

of  ■  ■,  tuylor,  did  get  her  Kith  child  of  the  said 
nd  ic&creaxby  virtue  of  my  warrant  issued  at  the  in- 
id  request  of  O  P,  one  of  the  overseers  of  the  poor  of 

>arish.  the  said  ¥  F  irAi,  on  the day  of 

brought  bef  ore  «te,  ami 'having  refused   to  give  scat* 
xdemnify  the  said  parish  of  *  ■■■■    ,  and  having  also  re- 
inter  into  a  recognizance  icith  ^ijjicicnt  surety,  upon 
•  to  appear  at  the  next  general  quarter  sessions,    [or  . 
:ral  sessions']  of  the  peace  to  be  /widen  in  and  for  the 

ty  of and  to  abide  and  perform  such  order  as 

'  mahe  in  pursuance  of  an  act  parsed  in  the  eighteenth 
he  reign  of -her  late  miijesty  queen  Elizabeth,  concerning 
begotten  and  burn  out  of  laizfulmutrimony;  he  the  said 

on  the  said —dau  of-* by  me  committed  to 

'  of  correction  [or  common  gaol~]  at pursuant  to 

font*  of  *in  act  of  parliament  passed  in  the  sixth  year  of 

qf  our  late  sovereign  lord  king  George    the  Second 

,  "an  act  for  the  relief  of  parishes  and   other  places, 

uch  charges  as  may  arise  from  bnstard  children  born 

the  same"  )  :  And  zshereas  the  said  F  F    doth  allege* 

more  than         Kecks  since  the  said  M  M  icas  de- 

'  the  $*i*l  chiUl,  and  that  no  order  hath  been  made  in 
r  of  the  said  act  of  the  eighteenth  year  of  her  said  late 
ittr/ftilisaboth  :   These  are  therefore  in  his  majesty* s 

mmmom  and  require  you  the  said uud       ■  ■  'to 

'fore  me  at ,  on -the day  of 

too  next  en  tuing  at  of  the  clock  in  the- 


itay^toifhozc  cause  nhy  the  said   F    F   should 
fkmTgcd  ft~o*n>  his  imprisonment  in  the  said  house   of 
Tor  common  gaol]  as  is  directed  by  the  said  act  of  the 
of  hi*  aoid    late  majesty  king  George   the  Second. 


of  hi*  ^ud    late  majesty 

Y2 
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'  person  should  not  be  discharged :  and  if  no  order*  shall  appe 

*  to  have  been  made  in  pursuance  of  the  eighteenth  of  El 
1  within  six  weeks  after  such  woman  shall  have  been  delirere 
'  such  justice  shall  discharge  him  from  his  imprisonment*  (VII 
*.  3. 

HoweTer,  if  an  order  is  made  upon  him  at  any  time  afte 
wards,  it  is  good. 

If  the  reputed  father  hath  not  glrcn security  to  indemnify  tl 
parish,  then  an  order  of  filiation  and  maintenance  is  to  bemaA 
under  the  Stat.  18  EUz.  c.  3. 
Order  of  filJa-  And  by  1 8  Eliz.  c.  3,  *  Concerning  bastards  begotten  and  hot 
t ion  and  main-  <  out  of  lawful  matrimony,  the  said  bastards  being  now  left  to  b 
tenance  iindei  i  jjCpt  at  the  charges  of  the  parish  where  they  were  born,  totb 
'"*  sta  i  great  burden  of  the  same  parish,  and  to  the  e?il  example  sal 

*  encouragement  of  lewd  life,'  it  is  enacted,  <  That  two  j* 
'  tices  ( 1  Qu.)  in  or  next  unto  the  limits  where  the  parish  chudj 
. , i 

(VII)  The  form  of  the  discharge  : 

lV{onmouth*hire,  "\     To  the  keeper  of  the  house  of  corn 
to  wit.  J  [or  common  gaol]  at 

[Here  recite  the  examination  of  the  mother,  and  the 
roitment  of  the  father,  IU  in  the  above  summons:  then 
cced  :] 

And  tchereas  O  P5  one  of  the  overseers  of  the  poor  of  the 

parish  of •,  hath  this  dag  appeared  before  me,  pun 

to  my  summons,  but  hut h  mot  shown  any  cause  tchy  the  M 
V  F  should  not  be  discharged  from  his  imprisonment,  as  that 
tutc  in  that  behalf  made  doth  direct  \  or  il  none  of  the  ovei 

do  appear  on  t\w  summons,  say,]  aw/  zchcrca* and' 

the  overseers  oj  the  poor  oj  ihc  said  par Lli  of  —hare 

of  them  neglected  and  refined  to  appear  before  me  at  the 
and  place  appointed  by  my  summons, for  them  to   shovo 
z?hy  the  said  F  F  should  not  be  discharged  from  his  impris 
ment,  as  the  statute  directs,  although  it  appears  unto  me, 
oath  y  that  they  icer  cull  of  them   duly   summoned  for  that 

pose  ;  and  it  appearing  unto  me,    on  the  oath  of oj 

that  it  i*  now  more  than weeks  since  the  said  M  M 

delivered  of  the  said  child  ;  and  also  that  no  order  hath 
made  in  pursuance  of  the  said  act  of  the  eighteenth  year  cfi 
said  late  majesty  queen  Elizabeth :  These   are  therefore  in 
majesty's  name  to  authorize  and  require  you  the  said  keeper 
the  said  home  of  correction  [or  common  gaol~]  to  forbear  tot 
tain  the  said  F  F  any  longer  in  your  custody,  and  to  released 
from  thet-ce,  and  sujfer  him  to  go  at  large,  provided  lie  is 
detained  in  your  custody  for  any  other  cause.  Given  under 
/juUil  and  seal,  wVc. 
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i  which  parish  the  bastard  shall  be  born ,  upon  exami* 
the  cause  and  circumstances  (VIII),  shall  and  may 
discretion  take  order  f  IX),  as  well  for  the  punishment 


he  form  of  the  warrant  of  the  two  justices  for 
riding  the  mother,  and  summoning  the  reputed  fa- 
crtous  to  making  the  order  of  Dilation  and    mainte. 


uthshire,  J     To  thc  constable  of 

a  it  appears  unto  us  '  and  "two  of  his  ma* 
'ices  of  the  peace  in  and  for  the  said  county  of  ■■  .,  ■ 
,  of  us  residing  next  unto  Hie  limits  xchere  tfie  parish 
zcithin  the  parish  of"  in  the  said  county,  and 
of  the  quorum ),  as  well  upon  thc  complaint  of  the  over. 
e  poor  of  Uie  said  parish,  as  also  by  the  examination 
rf-  -  — in  the  said  county,  single  woman,  this  day 
siting,  and  upon  oath  before  us  the  said  justices,  that 

d  M  M,  on  the  day  of at in  the 

%  of———,  teas  delivered  of  a  male  bastard  child) 
ill  living  and  chargeable  [or  likely  to  become  charge- 
e  said  parish  of  andxehereas  she  the  said  M 

i  and  by  her  said  examination,  declared,  that  F  F  of 

i  the  said  county did  get  her  with  child  of  the 

bastard  child :  These  are  therefore  to  charge  and 
fou  to  bring  the  said  M  M  before  us  the  said  justices, 

in  the  said  county,  on the day  of at 

he  clock  in  the*  <  -noon  of  the  same  day,  to  be  for- 
med by  us  respecting  the  premises  ;  and  xoe  do  also 
ou  to  give  notice  thereof  unto  the  said  F  F,  that  he 
iy  be  there  at  the  same  time  to  make  his  defence  :  so 
ing  duly  examined  the  cause  and  circumstance  l/iereof 
uch  order  therein  as  to  right  doth  appertain  ;  and 
tall  do  in  the  execution  hereof,  you  are  to  make  known 

time  and  place  aforesaid.  Given  under  our  hauds  and 

te  following  is  the  established  form  of  thc  order  of 
filiation  and  maintenance. 

kfc*f  1  The  order  of  F  J,  and  S  J,  esquires,  t&o  of 

J  his  majesty*  s  justices  of  the  peace  in  and  for 

ufg  one  uhereof  is  of  the  quorum*,  and  both  resi- 

a  of  **tting  ^nth  th,s  was  fonnerly  f;ital  *  but  now  ^y  26  *?'*■ 
0.  jj.aH  fee  quashed  for  Hot  setting  tWtk  that  one  of  the  justice^ 
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'  of  the  mother,  and  reputed  father  of  tuck  Btetafcsf  thflf,  at  ati 
*  ftir  the  better  relief  of  every  such  pe^,  ftvjprVtt  i*  tfl ;  fe 


[£«  or]  fieri  unto  the  limit*  xzhcre  thepmrhk  cbvtfrg 
teiikin  the  parish  of ——in  the  said  mmsift  ssHssfe  the  ■«»*•* 

jgy  o/,  i»  t*Ac  jftf«r '    fleiannsjiy  •■■Vim 

tardchild,  latclg  born  in  the  parish  of     '■      aforoomid,  ofH 
both  of  VL  M9  single  seaman.  .       «•;•> 

Whereas  it  hath  appeared  unto  ti#  the  said jmstieeSy  or  aaJaje 
/Ar  complaint  of  the  churchwardens  and  overseers*  ofthephfl 
of  Ifie  said  parish  of-— as  upon  the  odih  of  the  said  M  M,  dij 
*Ae  /Ac  fflti  M  M?  on  tfc  ■  ■  day  of— — —  *©»  faff 
am*  delivered  of  a  mate  +  ba§lardehildat»>  ■  ■■tn  Ar 
»/  '  fa  **«  #*M  eetm#jr9  «arf  Mat  lis*  antf  basfmrd 

note  tieing- and  ehs&gtuble.  to  the  said  oafish  qfv 
(My  so  to  continue ;  astdfurth&9  thtstF  t$ 

MM  c*ft*4r-*~* rfW  fag*  Ike  emtd  bmstmdeMdmi 

of  her  the  said  M  M :  wrf  dbtw  the  said  ¥  F  *Wfc 
btforeust  ftt  pwrsuance  sjf  our  summons  for  4hmt 
Mat*  n#f  snaspsd  antfsajfifsiewt  eetdeewajf  he  toe  said 
be  oQudgcd  the  reputed  father  of  the  soM  bastaed 
«  emd  tchereas  it  hath  been  duif  proved  tome  upon  a 
««  said  F  F  hath  been  itdf  snmutoned  to  appear  before 
"sutdjusiice*,  to  the  end  eoe  might  examine  *nbe  the 
*«  cJrcmsnetanem  of  the  premises}  and  uhordaehe  the  sad 
"  hath  neglected  to  appear  before  us^  according  tolhe sah 
"  mons"];  We  therefore  upon  due  examination  of  the 
end  circumstance  of  the  premises,  as  well  upon  the  oath 
said  MM  as  otherxsise^  do  herebw  adjudge  him  tiie  said 
be  the  reputed  father  of  the  said  bastard  child. 

And  thereupon  xsp  do  ordcr>  as  tcetl  for  the  better 
the  said  per hh  of      ■        ■  as  for  the  sustcntation  and 
the  said  bastard  child,  that  the  said  F  F   shall  end  do 
tsith  upon  notice  of  this  our  orderly  pay  or  cause  to  be 
the  said  churchwardens  land  overseers  of  the  poor  of  the  i 
rish  of      ■     or  to  some  or  one  of  them y  the  sum  of 
and  towards  the  It/ing  in  of  the  said  M  M,  and  the 
of  the  said  bastard  child,  to  the  time  of  makuig  this  our 

*  ft  is  said  in  Blackerby  44,  That  nn  order  made  vittott  the 
the  parish  officers  is  not  good ;  hot  in  K,  ▼.  £v<  Jrttf,  where  it  was 
that  die  order  did  not  appear  to  lie  madron  the  complaint  of  the 
answered,.!  hat  the  statute  docs  not  require  that  too  parish  should  * 
aires  the  justices  power  to  make  such  order  on  the  complaint  of  any 
the  order  as  to  that  part  was  confirmed.  1  Bernard.  K.  B.  06  J, 

t  Aq  order  was  quashed  beeause  the  tee  of  the  bastard,  or  tftt 
were  not  mentioned ;  only  a  certain  bastard  child,  bora  of  the  budf 
woman.  Strarrgc  50a. 

}  \  copy  of  this  order  should  be  fleirrered  to  the  party  is 

writing. 


BASTARDY.  32T 

tall  md  may  likewise,  by  like  discretion,  take  order  for  the 
teeping  of  every  inch  bastard  child,  by  charging  such  mother 
>r  reputed  father  with  the  payment  of  the  money  weekly,  or 
Dther  sustentation  for  the  relief  of  such  child,  iu  such  wise  as 
they  shall  think  meet  and  convenient ;  and  if,  after  the  same 
Kder  by  them  subscribed  under  their  hands,  any  the  said  per. 
tons,  ? it.  mother  or  reputed  father,  upon  notice  thereof,  shull 
lot  for  their  part  observe  and  perform  the  said  order,  that  then 
every  such  party  so' making  default  in  not  performing  the  said 
Kder,  to  be  committed  (X)  to  ward  to  the  commou  gaol,  there 


And  we  do  also  hereby  further  order,  that  the  said  F  F  shall 
arise  pay  vr  cause  to  be  paid  to  the  churchwardens  and  orcr- 

rs  of  the  poor  of  the  said  parish  of -for  the  time 

*«j  or  *°  *ome  or  one  of  them,  the  sum  of  •  weekly 

i every  week,  from  the  day  of  the  date  of  this  present  or- 
',  for  and  towards  the  keeping,  sustentation,  and  maintc* 
tor  of  the  said  bastard  child,  foY  and  during  so  long  time 
the  said  bastard  child  shall  be  chargeable  to  the  said  parish 

ind  we  do  further  order,  thai  the  said  M  M  shall  also  pay 
cause  to  be  paid  to  the  said  churchwardens  and  overseers  of 
poor  of  the  said  parish  of  ■  ■  *for  the  time  being,  or  to 
te  or  one  of  them,  the  sum    of  ■■   weekly   and  every 

'k,  so  long  as  the  said  bastard  child  shall  be  chargeable  to 
said  parish  of  ,  in  case  she  shall  not  nurse  and  take 

t  of  the  said  child  herself.    Given  under  our  hands  and  seals, 


)    The  form  of  a  commitment  for  not  obeying  the  above 

order, 

"j  To  the  constable  of  in  the  said  county, 

nmouthshirej    land  to  the  keeper  of  the  house  of  correction, 

to  wit;  \  [or  common  gaol]  at in  the  said  couiu 


fkeretts  by  an  order  under  the  hands  and  seals  of  us  — — — 
»,  too  of  his  majesty1 s  justices  of  the  peace- in  and 

ike  said  county  of  <• both  of  us  residing  in  [or  n<xt 

»3  the  limits  where  the  parkh-church  is,  xcithin  the  parish 

j$g  the  said  county,  and  one  being  of  the  quorum,  F  F 

fudged  to  be  the  reputed  father  of  a  male  bastard  child  lately 

%  of  the  bodjf  o/M  SI,  of ,  single  woman,  at in  the 

parish  of'  ■  ■  ;  and  whereas  it  was  in  and  bu  such  order 
rrvrffherfe  set  forth  the  substance  of  the  order]  :  And  where- 
r  appears  unto  us  the  said  justices,  by  the  oath  of  C  C  <$ 


*»  bastaady: 

* 

*  to  remain  without  bail  or  auu  uprise,  exeept  lie,  mm,  1 

*  shall  pat  to  snfident  surety  (XI)  to  peHbmtfceml  a 

H : 


,that  the  said  FF  had  4m  note*  cf  the.  said  * 

true  copy  thereof  in  writing  having  been  per$anmmydeH\ 

him  the  said  t  F,  oh the day  <— ~— 

past,  by  the  said  C  C  ;  and  whereae  the  said  F  F  hatht 
served  nor  perforated  the  said  order  ;  Trot  urm  tkerq 
charge  and  commend 30*  the  said  eomtabie,fosihwith  U 
fund  the  said  F  F,  and  him  safely  te  convey  to  the  horns* 
rection,  for  common  gaol]  at  ■  in  the  said  eouni 

there  deuverhimto  the  keeper  thereof  ^together  with  this  p 
And  we  do  hereby  aUo  command you  the  said  keeper  of  i 
house  of  correction,  fo  recetoe.tjte  send  F  F  into  your 
in  the  said  house  of  correction  [or  common  gnoQ,  and  hi 
safety  keep,  except  he  stall  put  in  sufficient  .surety  te  j 
the  said  order,  or  else  enter  into  a  recognizance  person 
appear,  at  the  nesft  general  sessions  of  the  peace  to  be  hi 
and  for  the  said  county,  and  also  to  abide  such  order  q 
he  Aon  made  by  the  court  concerning  the  said  bastard 
tf  any  such  order  shall  be  then  made  /  andtfnot,thento 
perform  the  order  already  made  in  the  premises  us  aft 
Gri? en  under  oar  hands ,  kc. 

(XI)    The  condition  of  the  recognisance  to  appear  at  tl 

sessions ; 

£  After  reciting  the  order  as  in  the  above  warrant,  ai 
the  reputed  father  hath  neglected  to  perform  the  same 
ceed.] 

Now  the  condition  of  this  recognizance  is  such.  That 
above  bounden  F  F  do  and  shall  zccll  and  truly  obser 
perform  the  said  order,  or  shall  personally  appear  at  tl 
sessions  of  the  peace  to  be  holdcn  in  and  for  the  said  c 
and  shall  then  and  there  abide  such  order  as  shall  be  the) 
by  the  court ,  concerning  the  said  bastard  shild;  if  any  s 
dcr  shall  be  then  made,  and  if  no  such  order  shall  be  then 
or  taken  by  the  said  court,  if  he  the  said  F  F  do  and  shall  p 
the  orifer  already  made  by  us  as  aforesaidythen  this  recog 
to  be  void,  otherwise  to  remain  in  full  force  and  effect. 

If  the  order  of  filiation  and  maintenance  is  disobeyed,  t 

cognizance  will  be  forfeited,  and  estreated  into  the  exchi 

and  this  inodq  of  proceeding  must  be  used  to  enforce  obedi 

*  Q.  ▼.  West,    the  order  ;  for  the  sessions  cannot  commit  a  man* for  no 

t  Lord  Hay-     forming  it,  the  power  of  the  justices  to  commit  being  onl; 

MondJi57.j     ditional,  except  the  party  put  in  sufficient  security,  of 

which  the  directions  of  the  act  seen  to  be  satisfied. 
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isJly-to  appear  at  the  next  general  sessions  of  the  peaca 

ia  that  county  where  ?ucn  order  shall  be  taken,  and 

ide  such  order  as  the  said  justices,  or  the  major  part 

Jien  and  there  shall  take  in  that  behalf,  if  they  then 

shall  take  any  ;  and  that  if  at  the  sakl  sessions  the 

es  shall  take  no  other  order,  then  to  abide  and  per* 

>rder  before  made,  as  is  above  said.' 

I  Car.  l.c.4)   '  AH  justices  of  the  peace  xcVhin  their 

\U$  and  precincts,  and  in  their  several  sessions,  may, 

ecute  all  things  concerning  that  part  of  the  said  sta- 

by  justices  of  the  peace  in  the  several  counties  are  by 

atute  limited  to  be  done.' 

)  justices  cannot  agree  upon  their  order,  (this  sta-  p<)lrCT  ^  twm 

i  the  disjunctive,!/!  or  next  unto  (he  limits  uhere  the  justices  under 

:h  w,  it  rather  seems,  if  the  two  justices  of  the  peace  the  tut.  <*fi£s, 

tion  cannot  agree,  that  then  the  two  justices  next 

ion  being  in  the  same  oounty,  (and  one  of  them  of 

)  hate  power  to  take  order  therein.  Dalton^  p, 

e  two  justices  absolutely  refuse  to  act  they  may  be 
>y  a  mandamus  ;  or  the  matter  may  be  brought  be-, 
ions,  for  the  purpose  of  obtaining  an  original  order, 
p.  26. 

e  justices  make  the  order,  it  is  good ;  for  the  statute 
ictive,  but  only  requires  two  at  the  least.    2  Salk. 

justices  are  not  restricted  to  any  time  for  making  of 
for  upon  motion  to  quash  an  order  of  bastardy,  it 
!,  that  if  the  father  run  away,  and  return,  though 
irs  after,  yet  an  order  to  fix  the  child  on  him  is 
lere  is  no  statute  of  limitation  in  these  cases.  1  Sets* 

ination  of  the  woman  must  be  by  two  justices,  as 
>rdering  part;  for  the  examination  is  a  judicial  act, 
)  be  by  both  ;  and  it  is  not  enough  that  ono  should 
d  make  report  to  the  other ;  but  if  they  arc  both 
1  one  only  examine,  it  is  well  enough  ;  for  it  is 
examination  of  both.    A.    v.     Bcard>    Salkeld 


lecurity  has  been  given  (and  it  is  a  neglect  fn  the 
tq  ts>kesuch  security,  2  Lri.  Raymond.  1 158),  the 
ping  the  order  may  be  indicted,  and  under  the  perij 
Bed  to  reimburse  the  parish. 

te  orders  ^re  removed  into  the  King's  Bench,  and 
med,  the  court  will  grant  an  attachment  for  oon- 
•    Thfi  Que#*  t.  Chaff eyy  2  La\  Raymond.  8j£. 
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So  aTso,  in  Billings  ▼.  Prinn  and  DWfctafe  frltmtt  a 
trespass  and  false  imprisonment  was  brongfct,  for  cdanaiifl 
plaintiff  to  prison  for  refastag  to  filiate  a  tested  cMM ; 
appealed  on  the  trial  that  the  woman  wat  enabled  at  a 
times  (bnt  in  the  same  day),  and  hi  several  places,  by  \ 
justices,  and  that  they  separately  signed  the  warrant  of  t 
mcnt ;  a  verdict  was  glren  for  the  plaintiff  ^TtJt  5JL  dam 
on  a  motion  for  a  new  trial  ran  (lonnr  hcM  that  where 
more  justices  arc  anthorted  to  do  any  act,  therm**  vei 
titer,  else  what  they  resotre  on  is  the  mind  of  udrridaafe 
the  whole  body  :  that  there  is  no  nse  In  appointing  two  i 
persons  to  exercise  judicial  powers  unless  they  are  to  \ 
gether  *  ;  that  separate  cramnation*  by  deferent  mag 
may  produce  different  facts  ;  and  that  |n  tUa  case  the 
being  brought  to  try  the  validity  of  the  cotetnitment,  ft  co 
be  supported  bylaw.  9.  Black.  Rep.  1017. 

And  where  it  was  taid  in  the  order,  We  the  said  jnstio 
adjudge,  instead  of  do  adjudge,  it  was  upon  that  exception 
cdt.  Sotkcld  1M.  <2'£.  Raymond  1198* 

In  Comber  bach' $  Report*  39.  it  is  said,  That  as  ord 
quashed  because  it  did  not  appear  therein  that  the,  basts 
ehargeabte  to  the  parish,  or  likely  to  bw  a*  ;  but  it  fa  to 
served  that  this  book  is  of  no  great  authority ;  and  it  the 
the  King  t.  Mathews,  8  WU.  3,  where  ft  was  moted  to  q 
bnlet  for  qiaintaining  a  bastard  child  because  it  Was  w 
that,  the  child  was    likely  to  become   chargeable,  thi 
over-ruled  the  exception, for  it  fa  sclf-etfclent,  that  erery 
child  is  likely  to  become  chargeable.  Saikcld  475. 
Pf»ce  of  l.inh      The  place  of  birth  must  be  set  forth  in  the  order,   bee 
r»!i«t   b«-  »i  t     rnay  be  born  in  a  parish  where  the  two  justices  who  ma 
I'**!*  *»  oftlcr.  im\ct  njM|  no  jurisdiction  ;  and  that  it  may  appear   that 
born  in  that  parish  to  which  the  relief  is   ordered.     SlU 
D ult on  47.  Cas,  of  S.  50.     Caltkcofs  Casts  173. 

Thus  vhere  an  exception  was  taken  to-an  order  of  ba 
that  it  did  not  appear  the  child  was  born  in  the  parish  tc 
the  relief  was  ordered;  it  running  iilVc^  two  justices  of  i 
ct  rough  of  Lime  Regis,  residing  izithin  the  limits  where 
u  rish  church  is,  zciihin  &hich  parish  the  child  n?«sr  born? 
court  held  this  to  be  only  an  averment,  that  the  justi 
fcided  in  that  parish  where  the  child  was  born  ;  and  thati 
not  be  the  same  parish  ordered  to  be  relicred ;  for  this  ft 
order  was  therefore  quashed*    #•  Y-  Butcher^  Strang* 


*  See  also  Ld.  Krvyon't  reasoning  in  tlie  ca£*  of  Jf.  ▼.  ftmsfmH  i 
■mlrr  Title    Afpikntich. 

.  i  Kttt  u  this  was  error  inform,  only  it  U  proper  to  observe  that ' 
the  slat.  5  Geo.  2.  c.  ID,  such  an  error  as  w«ll  as  all  otlitts  which  at 
form  of  the  order  only  and  not  the  nierirs  thereof  nu$  he  ametrikdfl 
fioAs  before  tLe  u^al  is  proceeded  upon. 
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So  where  on  a  rule  to  show  cause  wKy  an  order  of  two  jus* 
tkfs  for  the  relief  of  a  bustard  child,  and  an  order  of  sessions  con., 
firming  the  same,  should  not  be  quashed,  it  was  objected,  that 
it  was  not  directly  adjudged  (hat  the  child  was  born  in  the  parish, 
(of  Stapickttrtt))  and  yet  the  order  requires  the  defendant  to 
pay  tl}e  sum  of  45s.  to  the  churchwardens  of  that  parish  to  reitn. 
burse  them.  It  was  answered,  that  it  doth  sutitcicntly  appear, 
in  the  order  that  the  child  was  born  there ;  for  it  adjudges,  that 
the  defendant  should  pay  this  sum,  for  the  charges  the  parish  of 
Staplekurst  were  at,  upon  account  of  the  woman's  I)  ing  in  there: 
But  the  court  said,  that  they  do  not  allow  of  inference,  to  give 
the  justices  jurisdiction;  and  accordingly  quashed  both  the  or. 
•m.    K.  ▼.  ChiMcrs,  1  Barnard.  K.  11.  320. 

And  the  parish  where  the  child  is  born  is  only  to  be  indem- 
nified ;  for  if  the  bastard  has  acquired  a  settlement  elsewhere, 
the  father  is  then  discharged.  K.  v.  Greaves,  Xcl*.  Jus.  Hast, 

The  mother  may  be  examined  upon  oath  concerning  the  re-  y\aBinatinm 
psted  father,  and  of  the  lime  and    other  circumstances  ;  for  in  of"  the  mother, 
this  case,  the  matter  and  trial  thereof  dcpeiidcth  chiefly  upon 
Ike  examination  and  testimony  of  the  mother.  Dallon.c.  ll./>.  15. 

And  if  the  mother  be  examined  according  to  the  stat.  6  Geo%  Mother'*  »- 
I  r,  31,  and  afterwards  die  before  an  order  of  liliation  is  made,  siuuiiatiuii 
men examination  may  nevertheless  be  received  in  evidence   for  cx'1  !t',lC0  aUcr 
tile  purpose  of  making  the  order — thus  in  the  A',  v.  the  Inha-  ** l* 

tiff*/;  of  Jtavewrtone*  Mich.  Ter.  31  Geo.  3,   the  mother  of  a 
fatard  child,  died  within  two  hours  after  she  was  delivered  of 
the  child,  but  she  had  been  examined  before  a  justice  of  the  peace 
wider  stat.  6  Geo.  2,  c.  SI, and  the  putative  father  had  enter, 
to  into  a  recognizance  for  his  appearance  at  the  sessions  to  an- 
swer the  charge:  on  his  appearance  at  Mich  sessions  the  exami- 
nation was  produced,  in  which  it  uns  deposed  that  he  was   the 
fither  cf  the  child  :  this  was  objected  to  on  the  behalf  of  the  pu- 
tative father  as  inadmissible  evidence;  the  sessions  however  receiv- 
ed it,  bvt  thought  that  the  xcoman  being  dead  no  order  offilia. 
foil  could  be  made.  By  Lord  Kenyan,  G'/i.  J.  (the  other  judges 
concurring),  There  is  no  doubt  but  that  they  may  proceed  to 
•tke  the  order,  although  the  woman  be  dead  ;  the  examination 
bring  been  taken  before  a  magistrate  in  the  course  of  a  judi. 
toJ  proceeding  under  6  Geo.  ll.  c.  .'SI,  is  certainly  admissible 
evidence,  and  being  admissible,    and  not  contradicted  by  any 
other  evidence,  it  seems  to  be  conclusive,  b  Tcr.  Hep*  373. 

So  where  an  order  of  "bastardy,  reciting  that  4C  it  had  appear. 
"  ed  to  the  justices  on  the  oath  of  it.  T.  that  the  said  Mary 
"CuA"  (referring  to  the  title  in  which  she  was  named  as  Mary 
"  Lt4e  deceased)  was  delivered  of  a  bastard  child,  kc.  and  fur  • 
u  At  that  upon  the  examination  of  the  said  31.  C.  taken  on 
*  doth,  &c.  dated  the  l\th  of  May  tart,  past  in  the  presence  of 
11  tie  said  li.T.  the  said  M.U.  upon  her  oath  charged  thedeteiu 
"dint  with  being  the  lather,  \c  adjudged  that  therefore  upou 
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^examination  of  theeauseand  circapistanees  of  the  prnmisiaji  weH 
Von  theoatbof  the  said  M.C.  before  the  birth,  to  taken,  and  alee 
"up**  the  oath  of  the  said  R.T.  that  thedefendut  wMtheJatner, 
"and  that  he  should  pay  to  mueh,fa/'after  an  appeal  to  the  quart 
|er  setsionsthe  original  order  of  the  two  justices,  and  the,  eouir. 
nation  thereof  at  session*  were  removed  into  the  court  of  Kief's 
JBqnch  by  certiorari  £*ad  it  was  moved  that  both  orders  aright  b* 
quashed  for  insufficieiiej  •  1st,  because  it  was  net  ahem  that  the 
defendant  was  summoned,  or  that  he  in  fact  appeared*    9dhr, 
Because,  the  original  order  was  made  upon  illegal  evidence.  By  the 
,  Court;  the  law  has  been  long  settled  that  every  intendment  shell 
9         J>e  made  in  favour  of  an  order  of  justices  of  the  peace.  Now  it  is 
not  a  very  forced  intendment, .  that  the  examination  of  Haiy 
Cole,  which  is  described  as  bearing  fate  the  UthofMay,  was 
in  .writing;  for  it  moat  be  something  on  whiche  date'oonld  hs 
impressed:  then  it  must  also,  have  been,  produced  to,  those  was 
,     so  describe  it,  nor  does  it  necessarily  appear  that  only  the  fact  of 
the  anamination  of  M.  C.  was /testified  bj  R.  7/.  the  wttotet 
examined  5  for  the  order  goes  on,  and  further j  Ac.  by  whick  it 
pnrftt  Inet  understood;  that  H  further  epjHored  to  the  justices  tat* 
upon  the  examination  of  tfcseld  If.  C.  taken  on  oath,  4*  la  ... 
the  presence  of  R.  T.  she  charged  the  defendant wfth.bejagn* ' 
father,  &c.  Then  it  is  not  a  strained  inference  to  make,  that  tas  , 
origin*}  examination  from  whence  this' appeared  to  the  jnvoeai 
was  produced  and  verified  unonjthe  oath  of.E.  T.  betide*  tHt 
at  a  cose  after,  appeal  to  the  sessions,  where  it  muet  betebm 
thflt  those  objections  iffound&d  in  fact ',  would  have  been  proved 
and  admitted,  and  that  if  either  not  mode,  or  made  and  our* 
ruled,  they  were  vithout  foundation  in  fact.  Then  if  the  womta 
was  dead  the  proceeding  on  her  examination  afterwards  is  foil  J 
warranted  by  the  case  of  thcK.  v.  Ravenstone.  As  to  the  other  point 
of  Che  want  of  the  summons,  the  form  of  the  order  would  bsrs 
been  better  if  it  had  followed  the  precedents  in  all  the  books;  bit 
the  K.\.Ctcgg*a>nd  other  cases  tsbow  that  the  oourt  will  intend,ia 
favour  of  an  order  of  justices, that  thedefendant  was  summoned^if 
nothing  appears  to  the  contrary.  Rex.j.  Clayton,  $  East  Rep.  fa 
TuutWc  father      And  not  only  the  mother, but  likewise  the  putative  father  shoatf 
should  be  sum-  be  summoned  to  appear,  and  both  parties  should   be  examined 
owned.  before  any  order  is  made :  thus  in  the  case  of  The  King  t.  Ckgfr 

J\L  8  Geo.  1,  objection  was  taken  to  the  order,  that  it  M 
not  appear  thutClegg  was  duly  summoned  to  appear  before  fa 
justices  ;  but  the  order  set  forth  that  he  had  notice,  bat  not  for 
what  cause ;  and  the  court  were  of  opinion,  that  if  the  defends** 
was  not  duly  summoned  to  appear,  and  for  what  cause,  the 
order  ought  to  be  quashed.  Dalton,  c.  11.  p.  52.  Strange  47*» 
So  in  the  case  of  The  King  v.  Cotton,  Tr.  6  and  7  Gee.  % 
<an  information  was  moved  for  agaiu'st  the  defendant;  who  T«* 

*  See  this  case  under  title  Conviction. 
'    r  Xt*  t.  amium,  and  Ujx  ?.  Veuut/l:*  under  title  Aliho'vi  ts* 
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her  justice  had  made  an  order  of  bastardy  upon  one  Fitege* 
,  without  summoning  him  to  appear  before  them  to  make  bis 
nee.  Upon  appeal  to  the  sessions  he  was  acquitted,  ami  put 
reat  expenses  ;  which  it  was  insisted  was  contrary  to  natutr 
justice.  And  a  ground  for  this  application.  By  the  Court, 
against  natural  justice  to  conrict  a  man  without  a  sura— 
is ;  the  examination  ought  to  be  so  made  that  the  truth  may 
ear,  and  this  must  be  by  examining  both  sides,  otherwise  ifr 
trtial ;  the  principal  objection  therefore  about  a  summons  is 
it  in  law,  and  in  reason  ;  and  possibly  an  action  on  the  case 
Jit  be  framed:  but  as  this  may  ha?e  been  only  an.  error 
judgment,  and  it  is  a  conviction  against  which  an   appeal  * 

,  the  case  is  not  sufficiently  strong  to  grant  an  information* 
kst.  Cas.  179. 

tad  in  The  King  v.  Taylor  and  Ncalc,  E.  8  Geo.  2,  upon 
lion  for  an  information  against  the  defendants,   for  making 
order  on  one  Mould)  adjudging  hiui  to  be  the  putatire  father 
l  bastard  child,  without  summoning  him  ;  and  also  J  or  rtfas- 
to  hear  his  toitnesses;  cause  was  shown,  that  he  was  sum- 
led  by  a  third  justice,  to  appear  at  the  next  monthly  meet- 
of  the  justices ;  that  then  the  mother  came,  and  his  witnesses; 
Mould  not  appearing,  the  justices  would  not  hear  the  wit- 
ks,  because  the  man  himself  was  not  there ;  but  upon  exa- 
ction of  the  woman  they  made  this  order  ;  tub   coukt  held 
summons  by  a  third  justice  sufficient.     For  by  lord   Hard. 
':r,  Ch.  J.  if  the  party  being  summoned  will  not  attend  him- 
there  is  no  reason  the  justices  should  hear  any  defence  made 
in ;  for  if  that  were  allowed  no  o (render  of  this  sort  would 
ir,  therefore  the  justices  in  this  case  acted   right.     And  it 
as  this  court  does,  when  orders  of  bastardy  are    removed 
by  certiorari :  for  we  never  allow  any   exceptions   to  be 
to  the  order,  unless  the  party  attend  in  person,  that   tho 
nay  take  care  of  him,  and  make  him  indemnify  the  parish, 
rder  is  good.  'I  Sets.  Cat.  cas.  IV I.  Cciu  B.  11.  Tamp. 
112. 

usticcs  must  also  adjudge  the  man  to  be  the  father  of  the 
ere  fore  in  the  case  of  (he  King  v.  i*trfcus*e*  bl.  20  Car. 
ler  was  quashed,  because  there  was  no  adjudication  that 
ra  against  whom  the  complaint  was  made  was  the  ru- 
ber,    'i  Siderfin  363.  Da' ton,  c.  1 1. 
bis  hath    been  since   recognized   in   a  more   modern 
in  The  King  r.  Pitt\\  K.  l2l  Geo.  3,  an  order  of  foam- 
ing tc hereas  it  hath  appeared  to  «*,  <vr.  and  u-jtoiu 
express  adjudication,  that  the  person  charged  was  the 
'.her,  was  tor   that  omission,    after    intuit  ai^nmeut, 
x  Douglas,  Svo.  cd.  GUI. 

ough  a  man  bj  adjudged  t!ie  putative  father  yet  ha  P.i'MT-farVr 

to  the  custody  of  th*».   child;    and  il  he  obtain  the  mt  ci  t.'icd  n 

hereof  by  fraud  the  cuun  will  on  an  habeas  corpus  u.,v  t,|V'-l*>'  ^! 


* 
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tosfert  H  fo  AM*****.  The*.*.  M*K$Sop#>,  & 
41  (Stat.  3. 5  Terns  JkgH  £% 

So  in  that  JT.  *.  Jtf«et>v  H*  T**. *« flsw,  *w*«»  I 
ftofdant,  the  putative  fatter  of  a  bastard,  child,  and  whic 
Vtthinthe  ago  of  nnrtart,had  obtained  posses***  of  it  bj 
and  gross  fraud  (Mi  motion  for  an  habeas  corps*  to.l 
bring  op  the  child,  in  order  that  it  might  bo  dettmad  otei 
mother,  Tun  CoefcT  on  the  authority  of  ,Sopci*i  Case 
wdtherale*.    6 1^'jJRep.  »!.*.(*.) 

So  also  in  a  more  recent  case  the  coort  of  Common 
•granted  an  AsmVot  corpme  to  bring  op  the  body  of  an 
illegitimate  child  in  order  to  restore  it  to  the  nether,  an 
it  from  muter  th6  management  of  a  peraetu  to  whoa  the  pi 
fattifcr^  who  was  then  abroad,  had  previous  to  his  leavi 
Country  intrusted  the  superintendence  of  it*  ease  and  n 
nance*  and  the  child  beiag  brought  ap  and  the  mother  pi 
it  was  delivered  over  to  her.  The  cent t  observing  that  m 
%tn  no  aiidavit  to  show  any  gronnd  of  apprehension  tl 
thfld  would  incur  any  danger  from  being  kit  wilh  the  a 
ahe  was  entitled  to  it  if  she  insbtod  thereon*  Esparto 
*>**  I  Bo*.  «mT  PuL  New  Rep*  148. 

And  again  in  the  case  of  the  K.  v.  Hopkins  and  Wif\ 
Ter.46  Geo.  3,  the  eotfrt  granted  an  habeas  corpus  to 
up  the  body  of  a  bastard  child  within  the  Agecf  nortnrej  i 
purpose  of  restoring  it  to  themotber,  from  whose  epiiet  f 
•ion  it  was  taken  at  one  time  by  stratagem*  end  aftei 
by  force,  leaving  to  the  proper  forum,  viz.  the  court  of 
very,  the  decision  of  any  question  touching  the  right  of  ci 
nod  guardianship  of  the  child.     7  blasts  Hep.  670. 

But  in  respect  to  legitimate  children  it  is  otherwise,  f 
father  is  en  title*  I  to  the  custody  of  the  child,  though  it  be 
fant  at  the  breast  of  the  mother  :  and  the  court  will  on  i 
teas  corpus  restore  it  to  him,  if  they  see  no  ground  to  i 
any  motive  to  the  father  injurious  to  the  health  or  lilx 
such  a  child,  as  by  sending  it  to  some  remote  part  of  the 
vjom,  of  out  of  it:  and  the  circumstances  stated  in  the  si 
of  the  mother,  that  the  father  was  an  alien  enemy  domici 
this  kingdom,  and  she  an  Englishwoman  ;  and  that  he  I 
therefore  threatened  to  take  thethild  away  from  her  sb 
apprehensive  that  he  meant  to  take  it  to  some  remote  p 
the  kingdom,  or  to  France^  were  held  tube  insufficient,** 
the  father  having  a  legal  right  to  the  custody  of  bis  chtb 
nothing  having  been  stated  from  whenco  any  inferences 
be  drawn  that  he  had  abused  that   rights  ho  was  entitl 


*  This  was  the  cat?  of  a  child  within  the  age  of  7  years  vis-  3 
old  only. 

f  The  Editor  of  this  work  was  concerned  iu  this  cate  as  of  < 
•gainu  Dr.  Mo>d  v» 


Bastardy.  833 

lifers  U  restored  to  him.    Rex  ?.  D#  Mannculle,  5  fiuA 
JUp.  Ml.  1  Smi/Vs  flc/>.  358. 

Children  under  seven  years  of  age^  xsho  are  living  Kith  their  By  what  parish 
mother  far  nurture,  at  the  place  of  the  mother's  settlement ,  Hoards  are  to 
ht  whose  oxen  settlement  is  in  another  parish,  arc  to  be  main,  ^[^J^^h 
toimdby  the  parish ,  xsJwfc  they  are  settled,  and  not  by  the  pa*  ™\kmoi\\cs*to 
Till  where  the  mother  lives  and  is  settled,  andjrom  whence  they  nurture. 
sn  irremovable* 

Thus  where  three  poor  men  of  JVangford  came  in  to  the 
parish  of  Brandon,  and  there  married  with  three  poor  wi- 
dows of  BrandonjOWCh  of  which  widows  had  children  by  their 
former  husbands,  some  under  seven,  some  above,  it  was  bold  on 
tkat  the  children  did  not  gain  a  settlement  in  IVangford,  nor 
tore  removable  thither  to  charge  that  parish  ;  but  an  to  the 
Urte  children  they  indeed  might  be  sent  thither  for  nurture* 
•*!§;  "  Vet  still  the  parish  of  Brandon  must  relieve  them  there 9 
mi  not  the  parish  of  Waugford."  IVangford  and  Brandon*  I 
Li  Raymond 395.  Carthca  419.  SalkeLl  48tl.  and  cited  by 
Mr.  J.  Lee  in  the  Jt.  y.  St.  Giles,  post. 

So  in  the  K.  v.  St.  Giles  in  the  Fields;  Tfrc  Court  agreed 
Alt  wherercr  children  arc  sent  for  nurture  the  charge  is  to  bo 

SI  by  the  parish  where  they  are  legally  settled.  liar  row's  Sett* 

Also  in  the  case  of  Shcrmanlury  ?.  Bolncy,  a  woman  witlt 
fact  children,  all  under  seven,  being  settled  in  Shcrmanbury% 
tarried  a  person  settled  in  Bolncy.  After  the  marriage  the 
■ether  and  the  thece  children  were  sent  to  Bolney.*  The  pa. 
m\  of  Shermanbury,  before  the  marriage,  allowed  three  shillings 
fer  week  for  three  children  ;  and  the  payment  being  discon-* 
tinned  after  the  marriage,  on  complaint  of  the  parish  of  Boln*yf 
two  justices  made  an  order  that  Sherman  bury  should  continue 
to  pay  the  3*.  The  sessions,,  and  afterwards  the  Court  of  King'* 
Bach,  confirmed  the  order  of  the  justices,  aud  the  court  said, 
^h  case  is  xsilhin  the  equity  of  the  statute  for  tltt  relief  of  tha  ' 
Jttr,  and  there  is  no  reason  that  S her mau bury  should  be  dis- 
brjpd  of  the  children  by  their  mooter's  marriage.  Carthew 
*ft.  1  Douglas.  8ro.  edit.  10. 

Aad  anally  in  //.  17  G.  3,  in  the  case  of  the  King  v.  The  In* 
ttftuitf  ofllemlington.  The  case  was  this ; — Elhabrth,  a  single 
*n*aa.w hose  settlement  vrasztllemlrngton  went  to  Darlington* 
*  which last  parish  she  had  two  bastard  children,  au  order  being. 
•Js  for  her  removal  to  Ilemlington,  she  took  tho  two  chil- 
J*  who  were  born  in  Darlington  with  her,  being  both  under 
fc *{e  of  emancipation ;  two  justices  made  an  order  on'the  pa- 


"We is  no  distinction  in   this  question  brtvrccn  hast  nrd»  and  Jtgiti- 
**  Aldna  who  havt  a  diocreai  sculemcut  from  tho  oili«r« 
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fehfci  fliP  DarUngt on  for  On  maintenance  of  ttkj&ifc  t 
*  boraint]utparbh;whichorder'aponanappedtolMMfli 
matbad;  os  the  remoral  of  ddf  order  into  the  Cowt  ol 
Bench,  The  Coon  said  the  point  was  diem'  and  settk 
Lord  Mansfield  referred  to  the  cam  of  K.  ▼.  Wmngfon 
St  .Oiks  in  the  FseUs^aad  JT.r.  Saxmrnndhant*, .which  i 
iy  in  point  And  said  that  the  practice  It  mlfo  agifeeaMe  t 
casea.  AstoHj  J.  cited  another  case,  where  it  will  direct] 
that  the  paroh  where  the  settlement  of  the  nurtured  drift : 
maintain  it  5  the  Court  therefore  qushedjhe  order  of  1 
and  eoninned  the  oi%f|Hd  order  of  fetdonsbf  which  tin 
at DarUngt on  was  charged.  1  Douglas,  Bvo.  edit.  9, 
CaUeeots  Cos.  & 

Notwithstanding  these  cam  it  ha$  been  obseru 
there  might  be  difficulties  in  obtaining  and  enfort 
order  iri  this  earn;  bat  the  earn  of  Shermanbury  % 
»er  shows  that  the  Justice  $  of  the  county  in-  which  the 
liable  is  situated^  ought  to  snake  the  order,  on  the  coi 
of  the  parish  officers  of  the  parish  where  the  motht 
And  theoider  in-  the  last  csusecj  Hcmlington,  according 
decofs  Report,  was  made  In  that  manner.  And  Mr.  JDw 
his  Report  thereof  observes,  that  the  inconvenience,  wb 
two  parishes  are  at  a  greater  distance  from  each  other,  is 
milarto  what  iaezperieneed  on  appeals  brought  on  remova 
parishes  at  a  great  distance  :  and  as  to  the  method  of  en, 
the  order  that  maybe-done  by  indictment 9  which  is  then* 
ordinary  course  of  proceeding  in  such  cases. 
The  two  jw-  Upon  a  motion  to  quash  an  order  of  two  justices, 
SSSbbiI10,  concluded  thus :  and  on  hearing  what  wm  alleged  by  . 
on  both  sides,. toe  do  hereby  adjudge  that  the  said  R.  J. 
the  reputed  father  of  the  said  female  bastard  child,  bort 
body  of  the  said  A,  and  tee  do  acquit  and  discharge  i 
and  from  the  same  ;  the  Court  were  of  opinion  that  t 
justices  have  no  such  authority :  for  their  whole  pow 
pends  only  on  the  stat.  18  Eliz.  whereby  thoy  arc  onl 
powered  to  take  order  for  the  relief  of  the  parish,  1 
punishment  of  the  offender ;  and  have  no  power  to  acqi 
party  or  convict  him  finally  +.    But  the  sessions  under 


*  The  case  of  Sarmundham  in  Fortesnie  is  very  short,  and  is  rS) 
these  words  :  A  child  of  a  former  husband,  where  a  woman  it  a* 
another,  though  but  a  year  old,  cannot  gain  a  settlement  where  Hi 
goes  with  the  second  husband,  but  only  shall  go  there  for  trarttt 
must  be  mnintained  by  the  jmiuh  rcherc  the  child's  father  had  a  tsUltm 
if  a  bastard.  FurteseucU  Iirp.  307. 

t-Froro  thence  it  seems  thai  if  the  magistrates  ara  not  satisoed  tfct) 
decline  making  the  order  and  refer  the  whole  matter  to  the 
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c.  4,  may  make  a  final  order,  and  after  a  man  is  discharged 
r  one  sessions  a  subsequent  sessions  cannot  take  it  up  again. 
.  ?.  Jenkins j  2  Strange  1050.  Cos.  B.  JR.  Temp*  Ld.  Hard* 
Kt    3  SetM.CoM.ca.  161. 

Bat  where  upon  an  order  of  bastardy  it  was  stated,  that  the  ^£™[j|^f 
■band  had  been  absent  six  years,  and  that  during  his  absence  "j"*  no"°sU"ffi,. 
•  defendant  had  carnal  knowledge  of  the  wife,  and  therefore  dent  to  adjudge 
« justices  adjudged  him  to  be  the  putative  father :  the  court  the  man  to  be 
ashed  the  order,  for  his  lying  with  her  is  not  a  sufficient  rea. lhe  kther. 
m  to  infer  bin  the  father  of  the  child ;  and  though  the  jus* 
oes  need  not  shew  the  grounds  they  go  upon,  yet  if  they  do, 
id  it  appears  insufficient,  their  order  will  be  bad.    K.  t. 
Inssut,  2  Strange  811. 

Although  the  mother  may  afterwards  marry,  she  may  be  Mother  though 
neeeded  against :  for  in  the  case  of  the  King  r.  Ellen  Tay.  ^'nl^ll* 
r,  (late  Bent,)  the  defendant  was  brought  up  by  habeas  corpus  ag^n^  c 
Mn  Lancashire  j  baring  been  committed  to  the  house  of  cor. 
Idion  for  disobeying  an  order  of  two  justices,  who  adjudged 
tt  child  to  be  a  bastard,  and  ordered  her  to  pay  the  parish  $<L 
■  week  for  the  maintenance,  while  it  remained  chargeable : 
be  was  unmarried  when  the  child  was  born ;  but  was  now 
ferried  to  Taylor ;  her  counsel  moved  for  her  discharge,  insis. 
hg  thai  the  justices  had  no  power  to  make  this  order  upon 
%  she  being  a  married  woman,  and  incapable  of  having  any 
•sftfty :  so  that  she  could  neither  pay  money  nor  give  securi* 
f;  and  moreover,  that  the  husband  ought  to  have  been  sura. 
Ktoed  to  shew  cause  against  the  order :  but  by  lord  Mansfield, 
i fane  covert  is  liable  to  be  prosecuted  for  crimes  committed 
yher.  This  woman  has  disobeyed  the  order  of  the  justices : 
■d  the  18  EUz.  c.  3.  prescribes  the  punishment  here  inflicted 
llfcsr.  There  is  no  need  to  summon  the  husband  in  a  crimi, 
W  prosecution  against  the  wife.     Wilmot  J.  the  18  Kliz.  ex. 

Cily  considers  the  producing  bastards  as  an  offence  ;  not  only 
.  getting  or  bearing  the  child,  bui  the  leaving  it  to  be  a  burthen 
|i  the  parish,  and  defrauding  the  relief  of  the  true  poor  of  it ; 
smfore  the  justices  may  order  a  proper  punishment*  and  also 
Ike  order  for  the  maintaining  the  child,  in  relief  of  the  parish  : 
ksyuy  do  either,  or  both.  Matrimony  docs  not  purge  the 
5  she  is  still  the  object  of  the  law,  as  to  criminal  jurisdic- 
So  was  the  case  of  the  woman  selling  gin  *.  There  was 
Ileal  to  summon  the  husband  ;  the  husband  is  not  liable  for 
conduct  of  his  wife*  Yates  J.  concurred ;  and  said 
arc  personal:  and  no  change  of  the  offender's,  cir- 
lees  can  discharge  her ;  the  husband  was  no  object  of 
to :  therefore  there  was  no  need  to  summon  him*  Aston  J, 
3  Burrow  1681, 

^*ftccass  cited  from  2  String  11*0,  under  Title  Alehovsss. 
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The  payment  of  the  money  ordered    for  the   reft 
tlw  child  "  °  clli,d  """*  be  t0  U>e  otcrsccrs  of  the  poor.  1  Satk.  12 
Raymond  IIS*. 

And  Ihe  justice*  may  order  the  payment  of  a  sum  i 
In  gross,  for  the  charge  Ihe  parish  has  already  been  ■ 
wife,  nurse,  and  the  like.  For  where  an  order  for  II 
tenance  of  a  li.istanl  child  was  excepted  to,  because 
fetirianl  was  upon  sight  of  (he  order  to  pay  91.  in  gr< 
after  thai  so  much  weekly  ;  the  cotRTsaid,  By  thest 
justices  are  to  take  order  for  the  relief  of  the  parish,  at 
ing  of  the  child,  by  payment  of  money  weeklv,  orothe 
lation  ;  and  this  may  be  only  indemnifying  the  parish  fo 
laid  out  before  the  reputed  lather  was  found.  Q.  \ 
1  Sa/k,  lit. 
Hp-  long  pijw  The  order  for  payment  of  money  shonld  be  made,  to 
■j"u«!  0"B*  daring  so  long  time  ai  the  child  shall  be  chargeable 
fore  an  order  that  the  father  should  pay  so  muc 
ly,  without  saying    for  how    lone,   was  held   nangh 

Anorderalfo  that  the  reputed  father  should  pay  si 
till  further  order,  was  <|i>a,hcd,  for  that  further  order  i 
rprty  years  hence.  2  Show.  I?i>. 

And  an  order  to  pay  so  much  money  by  the  week 
child  shall  befourteen  jests  of  age,  was  adjudg«<d  to 
for  (he  justices  lure  no  power  but  to  indemnify  the 
and  that  Is  only  to  oblige  him  to  maintain  the  child,  so  I 
is  or  may  be  chargeable.  A",  v.  Barebuher.  1  Satk.  131, 

So  where  an  order  was  made,  that  the  father   shook 

much  a  week,  till  the  child  should  be  able'  to  get  its  I 

.    working,  it  was  said  by  Tmtden,  this  order  could  not  fa 

,  for  perhaps  the  father  would  take  it  away*  and  maj 


. .  ..'■  and  provid 
self,  doe*  ooi  appear  to  be  clearly  ascertained  j  and  ropcctinj;  On 
ibltpvinf  cases  occur  in  the  books. 

In  Richard,  and  kemtrn  v.  Hadgei.Tr.  1  Car.'  2,  the  point  came  \ 
court,  but  from  error  in  the  pleadings  was  not  determined.  Tb*  on 
fellows;  Ki'haiit  and  Sam)*  being  churchwardens,  brought  an  acta 
Hodges  on  bis  bood,  in  the  usual  form,  to  indemnify  the  parish  SJH 
Urd  child.  The  defendant  pleaded  thai  tkryuxrt  net  damxtfttt  j 
The  plaintiffs  replied,  that  neither  the  'defendant,  dot  any  other,  far* 
of  una  month  afttr  the  rooking  of  the  band,  did  provide  any  tawjawa 
the  child  ;by  reason  whereof,  the  parishioners  to  preren,tthpaaidckl< 
ing  by  hunger  and  cold,  were  forced  for,  all  the  time  aforesaid  k 
have  paid  it.  for  the  maintenance  and  nourishment  of  the  said  cHWj 
the  defendant  rejoined,  that  he  would  have  nour  shed  the  anjd  ctili,  a 
.-per-iosts  and  charge*  for  all  the  time  aforesaid,  and  offered  so  to  da 
to  the  plaintiffs  aa  to  other  the  parishioner*,  but  they  refoaedUfal 
and  ca"  thaw  o«o  wrong,  aud  ago  inat  tbewillofthe  wiildefe  -  -  - 
tMd  to  nurse,  and  paid  the  said  is.  to  this  rejoinder  the  ( 
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imsolf,  which  he  may  do  if  he  plcascth ;  and  the  order  should 
arc  been  for  so  long  lime  as  it  shall  be  chargeable  to  the  parish. 
JVn/rm  2 10. 


n>  iv  thi:  coi'rt,   The  rejoinder  is  nut  good,  because  it  is  a  departure  from 

*  first  plea  in  bar;  for  the  defendant  in  his  plea  says, that  the  parishioners  wore 

*  damnified  ;  and  when  t'ie  plaintiffs  by  their  replication  shew  how  they  were 
■uaficd,  there  the  defendant  cannot  rejoin  that  this  dauwificatiou  was  of 
teirown  wrong,  as  here  ho  hath  done,  but  he  ought  to  have  pleaded  that  at 
nt,  in  his  pica  in  bar.  .And  though  ii  was  urged  for  the  defendant  that  this 
tsno  damnification  at  nil,  because  it  was  the  voluntary  act  of  the  parish  to 
U  the  child  to  mirse  when  the  defendant  himself  otTen-d  to  maintain  it,  and 
at  they  ought  not  to  tahc  advantage  of  their  own  wrong,  yet  it  was  not  al- 
ved :  for  the  court  held  clearly,  ttial  the  rejoinder  was  a  departure ;  and  for 
at  reason  it  was  adjudged  for  the  plaintiffs.  <1  Saunders  83. 

5.t.  S-.niih,  l„  11  Am.  Order  to  pay  W.  a  week,  till  the  child  is  eight 
an  old  :  it  was  objected,  that  it  should  be  so  long  as  the  child  is  chargeable  ; 
•siUy  he  may  £ain  a  settlement,  or  a  person  may  give  him  an  estate,  or  the 
iker  may  take  him.  By  the  court :  this  is  only  a  remote  possibility  :  «>  to  the 
wet's  taking  him,  he  ought  to  have  done  it  at  first,  and  bysujfvi}n»  the  ordei  tu 
mide,  it  j  k  all  be  dee wed  <i  refusal  in  laze ;  besides,  he  shall  not  then  be  suffer- 
;  hp  may  sell  him  or  make  away  with  him,  as  too  often  happens.  Ca>es  of 
U  and  Hem.  64.— This  cuse  set  m*  also  to  have  been  repot  ted  us  an  anonymous 
«*  m  10  ->/<*/.  p.  85,  but  there  this  point  is  nut  noticed,  and  in  fact  it  doe*  not 
pear  to  haze  been  din  itfn  before  the<ourt  ;  thr  pri/icijwl  question  teas,  tenet  her 
t  ordet,  beinjz  until  the  child  should  i  nmt  to  the  age  of  eight  years,  ami  not  dur- 
Ito  long  a»  he  should  be  chargeable,  itas  ^aod.  According  to  10  M<  d.  the 
*rt  htldtkut  ii  was  Rami*  therefore  uhat  is  reported  in  the  cases  of  Sett,  and 
tt.  or  lo  the  right  of  the  father  to  take  away  the  child,  teems  to  have  been  a 
ma!  dictum  of  the  court,  upon  the  argument*  at  the  bur  ;  and  not  a  serious 
kdicction. 

Sezclamf  ar\d  Osman,  Tr.  27  Oen.  '2.     Debt  upon  a  l*>nd,   with  a  condition 
indemnity  anil  mvv  harmlcs*  tin*  paii>«h  of  Kluig  fruin  a  bastard  ehdd  :    plr-a 
A  tiic  defendant  had  maintained,  supjiuru-d,  and  uuuiMu-d  the.  said  child  to 
fcrxain  day,  that  is  tu  say,    to  tiu.-  JTih  of  0<  /.  lust,  and  I  hat  tln-n  he  otVered 
take  the  said  ehild  to  maintain,  u.'iich  tin  v  refused,  and  that  if  the  church-. 
ttdens  or  any  of  theui  have  be<  u  damnified,  it  is  of  their  onn  wrong.     Rcpli- 
tioo,that  for  Hirer  week*  from  and  alter  the  said  '27:  h  day  of  Oi/.  the  defend- 
to»l  n>it  provide  nourialum  lit  for  the  ehild,  hut  failed  ;  and  by  rcai-.m  ther*.  • 
tfaf  plaint  i;fs,  after: he  three  weeks,  e\j>ended  y*.  for  the  maintenance  of  the 
iH,  and  >o  were,  dainmll'M.     J^iiiuit«t;  and  joinder  in  d'Mimrrer.     The 
tstl-.a  of  law  is  :*/<•-  lint  a  pul'i'.xv  htii'ur   u-t.tj    taken  bf/*t»rd   child  into  A  * 
XCMtfoly  tuna'tnt-.m:  ilt  or  iihvlhri  t<w   fnu'idi  sha'l  hnve  the  care  of  it.     Tin' 
tthsjSaund.  bJ,  was  mentioned,  ulmein  the  court  held  this  to  In-  a  p.ud 
9m    2  I  "eat.  iS.    that  the  father  may  maintain  the  ehild  himself.      1    }'ent. 
fL  that  the  notices  ran  only  make  a.i  order  to  maiiit.'iin  so  Kn^  as  the  child 
m\ bechargealiic. — T»y  /.t\  Ch.  J.  the.  rldit  way  is  to  make  the  order,  so 
tgm  the  child  shall  be  ehar^eah! J.     I;  is  n».t  tu  be  limited  to  ar.y  certain 
Itj'aftd  the  reason  givi-n  in  al!  these  cn.-ci  is,  that  thr  father  or  mnt'.cr  mny 
hit  hef  re  the  time.     The  intention  if  the  >tat.  of  F.liz.  was  to  have    a  pro- 
^9  tat  the  bastard,  and  at  the>ame  time  to  indemnify  parishes.  And  the  In:.- 
^faccrr  think qfttkin^  th  •  cure  ttrrl  rd'irnt'nm  of  ch'td^n  from  their  funtnt%-t 
Mthraeirer   into  the  rnmdnt  any  jud^e. :  nourUliin^  und   uiaiut.iiuiinr 
ly  answers  education.     U  har'n  h"i*n  oojected,  that  the  e\eu.«c  is  ti^Ilu- 
i  Idu  not  think  so,  frnrall  f  i ■*"■  inhauii ants  are  p.ir.ies,  and  the  overseers 
trasiem  fi»r  tlieui.      It  seems  a  snfiVieiit  cxiiu-m!  ;  and  theie  is  ik"»  an- 
iMltbepan  «4  tin' plainliiTtoit ;   no '.bjet'tioii  lia-. »  vcr  bctn  thoudit  of  to 
■W litis  kiikL    H'rifihl  J.  in  thecal  in  S.tnndc-it  U  s«:cius  to  have  \x vn  ad- 
■ttlkat  if  thifi  Lad  been  pleaded  in  thr  f*r»t  iukUnce,  it  wuuid  lia\i-  bc*-u 

2  2 
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Likewise  aa  snlrr  to  pay  to  touch  a  vtekrMlif 
aaoald  be  twelve  )WI  of  ago,  wu  bold  wnag ;  been 
ther  might  take  it  away  when  he  pleated ;  and  thcMf<n 
far  qught  to  have  been,  that  be  should  pay  to  long  a* 
should  be  chargeable  to  the  pariah.  1  heat.  4.8. 

But  in  the  ewe  of  JC.  v.  Strtet,  where  aa  order  ol 
wa»  wads,  to  pay  to  much  weekly,  till  the  child  was,  ■ 
*\A>% ke  iktwM  to  long  &u«  ;  the  court  aeia  it  to  he  i 
*ry  and  nid  they  cfloW  not  intend  it  tbte  to  proridt 
aooner.  &r«iy «  tSS. 

>«rMi,ytolnWHMtwy  Bthwatana  HWhetafef  It    Tb 
■Ed  toinuniBBtetMId,  When  ft  %  la  Inn  of  •fastiinc;.     Ti 
_   .  rondaaltk  mrU,  Oat  ttifMtf  *u  «  rural  to  WW  if  mjr.  If  «•**» 

•  Would  n«  k«UfalI|(««M(t'«a««mMtltMar«.  This  isiiot  a  crat-wra!  . 
the  court  of  f-JBfln^^BAttMpCrjaKT.  A*d  I  Met**  fat  Or  p 
Xing'.  Bench,  „„., „fr(^,.„,„f;,r„  :q|h  taint.  DandnnJ.  The  a*draMob< 
onnnu_.il  of  to tl>i»T>Lfa »,  wetter  or  MltonaMm /ad*  o/«  iastWcaiUc* 
the  orders,  0f  Entrland,  Mr  *.,  dttW  dUU//M  lie  MrW,  "  /  taawrd 
quasethen,  ,fc„iwy«,"  «-rf  J  fltini  tUuMh*  fibtaa can**, ii *of to  ic. 
upon  iba  „„,  „„„,„,,«(,    Tlif  lit*  docaaat  inmwao  that  a  ■>  win  not  1 

father's  gn>mi  mil cUM.  ,  ,M|irl!r,,.rtBppo«ibaiowpu1*omeeri  wUI  be 
security  to  in-  child,  than  the-  father.  A  a  lit  am  admit  Hotly  fat  fa  fmlk 
*>"»'t>   ']>•      Wrr,.-. .,■,/„»■:.  ^^mtacatiMreufa:  M/ntntflHli 

parish,  and  Ann*«rt«J,B,OTBti«wt1«re«1ItlK*ilM 

ttcreby  place  t  „f  the  con'liiiim  »  annraHA    I  hire  fcapWn  this  ptam  very  d 

the  ca.re  «it  the  i„j  the  ("MB  in  *W*Vn!»  the  ml*,  Sorter  J.  I  am  not  no  etear  in 

rhild  in  bis  T  thlnV  the  cure  of  educating  bastard  children,  bout  U.be  artu<iu> 

A*1*"1'  den  on  the  parish,  but  as  a  trust;   and  that  it  should  out  be  no  wu 

to  take  them  (Hit  of  their  care  and  i-ustody.    The  statute  is  expi 

JujiUceshhallorderthefather  tocantrihwte  totlie  parish  fur  the 

of  tlircbild  ;  though  it  is  not  io  be  supposed    that  tnthen   villi 

bastard  children,  yetlher  may  look  upon  them  as  a  huiilra  and; 

therefore  either  neglect  (item,  or  pnt  them  into   improper  hnndi 

(brthc  drfcndsnt,  unless  desired  to  he  sryrtrd  again  this  term, 

the  desiteof  the  plahBiirT*  Counsel.)  Srj«*J  Btp.  93.     Bctr.  J 

Const  Vol.  T.  406. 

AndiTitticeaseof  J/offanrfv.  Afatlin  and  Brirfotr,  Tr.  S3  and  3 

Which  wwainiit  up™  a  bond  for  indemnifying  the  pla  nt  Iff  from  t 

a  bastard  ehiM,  and  wentoff  upon  an  inw  in  the  pleadinc*,  the 

peed  not  in  this  esse  Say,  whether  the  father  or  the  mitWt  hnth  a 

the  child,  while  under  seven  yeans  of  ape  ;snd  by  If ifamJ  Ch.  J. 

n'Wi,  wlii-ther  the  father  has  any  power  over  the   child,  who    is  ■ 

+  But  tKis  dij.  Grotim  says  truly,  the  mother  it  the  only  certain  parent,  and  an 

tincii-n  that  a  justices  to  remove  the  mother  ahjrayj  removes  the  chad.  2  If  tit. 

luniord  uuulli-      Theabove  are  themosr  material  cases  upon  this  subject;  andfc 

ui  HI i ui applies  pointthatffte  rrputtd  faittr  eannol  tatt  lilt  thiM  front  itumythn 

only  la  the  cue  rweaj  it/en  it  it  team  geort  of  oge  .-  so  (if  the  owe  of  (if  Si 

of  iubvUancrt;  ]t  Jaw)  it  seems  tbst  even  aftt  r  that  period,  the  father  eanitot  in 

it  »ai  so  cunii-  Ingit,  if  as  drder  him  been  made.     However,   sh«uliltl>e  father 

dered    by  Lord  ability,  and  »iH  sufficiently  indeir.nify  the  pariih,  it  does  uot  tp] 

Coke.   1  Term  parish  can  Iiave  any  rauo&ahle  preltne*  to  refuse  ilelirerjnitnp 

llep.  101<  it  would  be  ban!  to  deprive  the  parent  of  the  opportunity  of  pis 

offipring  ;  the  law  never  could  intend  so  (Truss  a  violation  of  pa 

■         t:  made  to  prevent  illeptimat*  children  brcc<nin»;b 
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And  where  exception  was  taken,  that  the  order  appointed  the 
hm  of  3.*.  to  be  paid  weekly,  till  the  child  should  come  to  the 
Ue  of  twelve  years,  without  saying,  rf  the  child  shall  be  so  long 
Aergeable  to  the  parish :  it  was  answered,  that  indeed  the  old 
authorities  lay  it  down  in  general,  that  orders  of  bastardy,  as 
tell  as  other  orders  relating  to  the  poor,  must  be  tinder  the  li- 
mitation mentioned  :  bnt  the  later  authorities  hare  been,  that 
orders  of  bastardy  need  not:  and  this,  it  was  said  ,  is  founded 
ttjxui  good  reason  :  for  there  cannot  be  any  reasonable  intend* 
n.eatjthat  bastards,  who  have  no  kindred,  will  have  provision 
from  any  body,  till  such  an  age  as  is  mentioned  in  the  order: 
■ad  of  that  opinion  was  the  court:  the  order  therefore  was  con- 
frnedas  to  that  point.  K.  v.  Buck  all y  1  Barnarditton  K*  B. 
•51. 

1a  Combcrboch'Sy  Reports  p.  448,  it  is  loosely  said  by  way  of 
motCy  that  the  justices  cannot  order  a  sum,  for  putting  out  the 
cfcfld  an  apprentice ;  bnt  it  does  not  appear  from  the  report  of 
tte  cue  itself,  that  such  point  was  before  the  court:  and  in  the 
pfbere  case  of  the  Kingr.  Buctcall,  where  it  was  further  object. 
M,  that  the  order  was  for  the  reputed  father,  also  to  pay  41.  to 
■te  overseers  for  binding  the  child  out  apprentice  when  it  should 
JMk  to  the  age  of  twelve  years;  and  did  n  •?  «■?■■  \f  :h<-  child 
want  it;  so  that  though  the  child  shuuiu  Do  provided,  for  in 
other  way,  th»-  snm  must  still  be  paid  to  the  overseers  ;  the 
Ktion  was  overruled  by  the  court,  and  the  order,  as  to  that, 
Wgood.  1  Barnard.  K.  B.  261. 

Jwwever,  in  all  these  cases  it  is  certainly  most  advisable  to 

to  the  statute,  and  make  the  order  in  the  usual  and  long 

it ed form  :  and  in  regard  to  the  putting  the  child  out  ap- 

itice;  Burn,  commenting  on  the  last  case,  very  justly  ob- 

tkat  it  is  not  necessary  to  incumber  the  order  there* 

i,  for  it- thai/  be  the  same  thing  if  the  pariah  bind  him  out, 

pay  the  money  ;  for  until  such  sum  shall  be   run  off  by 

veekty  payments,  so  long  the  child  continues  churgea- 

The  justices  under  the  statute  of  Elk.  cannot  commit  the  pu-  Party  not  v.rr* 
Vie lather  of  a  bastard  child,  or  compel  him  to  give  security  f°rn,ini  ll*c  o:> 

Ej  the  money  directed  to  be  paid  by  the  order,  until  after 
is  omitted  to  pav  some  part.  1  Ld.  Raym.  858.     3  Salk. 
"  1  Barnard.  K.  if.  201.  1  Butt.  Const9*  ed.  422.     6  Term 
147. 

if  in  the  Q.  r.  Chaff ey,  Ea.  Tcr.  2  Ann^  exception  was 

loan  order  made  by  the  sessions  for  the  maintenance  of  a 

"  child,  because  it  also  ordered  the  defendant  4>  give  secu- 

'  payment  of  what  was  imposed   on  him  for  such  mainte- 

wbea  it  did  not  appear  that  he  had  disobeyed  the  order 

it  of  payment;  and  by  the  stitute  of  Elh.  an  order  for 

)f  emmat  be  made  by   the  sessions  till  after  contempt*—* 

iCocbt  were  of  this  opinion,  and  therefore  quashed  that 


it 
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part  of  the  order  which  directed  the  defendant  to  give  i 
2  IM.  Raym.  858.  \SaUc.M. 

So  also  in  the  K.  v.  Fox,  Ea.  Ter.  29  «fr  30  Geo.  2. 
order  in  bastardy,  exception  was  taken,  that  the  jubti 
ordered  the  defendant  to  find  security  to  indemnify  the 
before  there  teas  any  breach  of  the  order.  Tub  Coui 
clearly  of  opinion  that  the  exception  was  fatal,  and  acc< 
quashed  that  part  of  the  order  which  related  to  the  secu 
Bvtt.  Const1 s  cd.  422.  6  Term  Rep.  148. 

Again  in  the  A',  v.  R.  Price,  Ml.  Ter.  35  Geo.  3.  the 
ant  being  present  in  the  court  of  quarter  sessions,  in  pi 
of  a  recognizance  entered  into  by  him  and  another,  as  his 
under  the  stat.  6  Geo.  2.  c.  31,  conditioned  that  he  shouh 
at  such  sessions,  and  perform  such  order  as  should  i 
made  on  him,  under  the  stat.  18  Eliz.  c.  3.  Tub  S 
by  their  order,  after  adjudging  him  to  be  the  father 
child,  and  ordering  him  to  pay  certain  sums,  further 
that  he  should  find  sufficient  sureties  for  the  perforn 
that  order;  and  the  defendant  ailed ging  that  he  teas  n 
pcllable  to  find  such  sureties,  they  committed  himtotli 
of  correction  until  he  should  find  sufficient  sureties ;  and 
that  the  recognizance  for  his  appearance  and  confo 
those  sessions  should  be  discharged. — This  order  haying 
moved  into  the  court  of  King's  Bencfi  by  certiorari,  it  i 
ed  to  quash  that  part  of  it  by  which  the  defendant  was 
ted  for  want  of  sureties.  By  the  court,  there  is  nodoul 
case  respecting  the  illegality  of  the  order,  the  point  ha? 
expressly  decided  in  the  A.  v.  Fox,  which  was  deterr 
great  consideration  and  by  able  judges  :  it  is  directly  i 
and  ought  to  govern  the  present  case  :  therefore  so 
the  order  as  respected  the  giving  of  the  security,  and  thei 
ing  of  the  defendant's  recognizance  zeas  quashed.  6  T 
147. 

But  under  the  stat.  6  Geo.  2.  c.  31,  one  justice,  either! 
after  the  birth,  may  commit  him  to  gaol,  unless  he  give 
to  indemnify  the  parish,  or  enter  into  a  recognizance  to 
at  sessions,  and  abide  such  orders  a*  shall  be  there  made 
sunn ce  of  18  Eliz. 
M  iv  be   iciii-      And  this  may  be  cither  to  the  common  gaol,  or  the 
uuticii  t«»  ih ■:     correction ;  for  in  the  case  of  the  King  v.  KIlenTaylor,  U 
louse  ot'cvr-     alreadv  mentioned,  where  the  justices  had  committed  hi 
recii'in  as  well  uoust.  0f  correction,  and  it  was  objected  that  this  was  ill 
the  common  statute giving  no  power  to  do  thLs;  but  that  thecommitmen 
ought  to  have  been  to  the    common   #aol ;    the  coi^RT 
allow  the  objection  :  for  the  stat,  of  7  Jac.  1,  c.  4,  giv< 
to  commit  such  lewd  women  to  the  house  of  correction  J 
C  Geo.  I.  c.  19,  a  general  power  is  given,  for  small  oflc 
for  want  of  sureties,  to  commit  either  to    the  gaol  or 
FiMoh  ofTrrri    correction.  3  Burrow's  1CS1. 
can'V*  <*v  r>kt      And  the  stat.  G  Geo.  1.  c.  31,  only  authorizes  pa 
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cers  ie  take  security  from  the  putative  father  of  a  bastard  child,  a  security  ("  "•- 
>  indemnify  the    parish  ;   and  they  cannot  take  any  security  dem»>^v  the 
rhatsoever  for  the  payment  of  a  cross  or  certain  sum  of  mo-  £*"• ,f u" 
ey  to  discharge  him  therefrom ;  this  was  solemnly  decided  in  ne.  Ul  gr  ... 
lie  case  of  Cole  and  another  v.  Gower  and  another,  Hil.  Ter.  45 
ico.  3,  which  was  as  follows:  the  churchwardens  and  overseers 
fPulloxhill  in  Bedfordshire,  had  taken  a  promissory  note  from 
be  putative  father  of  a  bastard  child,  and  his  surety,  for  the  pay. 
lent  of  a  sum  of  201.  to  them  by  instalments,  by  their  names  and 
irith  their  additions  therein,  as  churchwardens  and  overseers 
>fthe  poor  of  the  parish  of  P.  and  a  memorandum  was  at  the  same 
ine  signed,  whereby  Cole  one  of  the  said  churchwardens  on  be- 
alf  of  himself,  and  the  rest  of  the  inhabitants  of  the  parish,  un- 
lertook  and  agreed  to  provide  for,  and  maintain  the  child,  and 
odemnify  the  putative  father  from  maintaining  the  same,  and 
Jl costs,  charges  andexpences  which  he  might  sustain  on  account 
hereof:  at  the  time  of  the  transaction,  it  was  fully  understood  by 
ill  the  parties  that  the  sum  of  201.  for  which  the  note  was  givcu, 
ras  to  be  paid  at  all  events,  even  if  the  child  died ;   after  the 
irst  instalment  on  the  note  became  due  the  mother  was  delivered 
if  a  still  born  child:  and  the  putative  father  and  his  surety 
fendered  51.  in  part  payment  of  such  instalment,  urging  that  it 
sis  the  full  extent,  to  which  the  parish  had  beeu  damnified,  and 
he  whole  that  they  ought  to  pay  under  the  note ;  the  church. 
sardensand  overseers  refusing  to  receive  the  61.  an  action  was 
brought  fov  the  recovery  of  the  amount  of  the  note  than^ue.: 
tad  at  the  trial  a  verdict  was  found  for  the  plaintiffs,  as  to  the 
mount  then  due,  beyond  the  tender,  subject  to  the  opinion  of 
Ibe  court  on  the  facts  of  this  case,  whether  the  plain  ti ffs.  were  en. 
titled  to  recover  ?     The  court  after  argument  were  of  opinion 
that  the  plaintiffs  were  uo  ten  titled  to  recover  beyond  the  sum 
paid  into  court :  that  this  note  could  bo  only  considered  as  a  se- 
curity in  two  ways,  the  one  legal  and  the  pther  illegal :    that  the 
legal  way  of  considering  it,  was  in  conformity  to  the  directions 
vf  the  slat.  6  Geo,  2.   as" a  note  of  indemnity,  and  is  such  it 
would  be  proper  and  legal :  but  in  that  view  olit  the  tender  made 
was  more  than  enough  to  cover  the  cxpences  incurred. — la 
the  other  mode  of  considering  it,  as  a  security  for  a  certain  sum, 
payable  at  all  events,  they  held  it  to  be  illegal :  for  the  persons  to 
whom  it  was  given  wore  the  parish  officers;  and  the  only  authority 
which  they  have  onder  the  statute,  is  to  take  security  Jor  indent* 
ffyfog  &*  parish  against  the  charge  of  maintaining  bastard 
tiidrm.  And  they  cannot  therefore  convert  this  power,  which 
gim  them  for  the  mere  purpose  of  indemnity,  into  a  mat* 
bargain,  and  speculation  upon  the   life  and  death  of  the 
;  thereby  making  it  the  interest  of  the  parish,  by  taking  a 
gross  sum,  that  the  child  shall  lire  as  short  a  time  as  possible  : 
sesideSy  the  object  of  indemnity  to  a  parish,  cannot  beobtain- 
«\hy  taking  an  absolute  security  in  the  first  instance,  so  well 
«  by  taking  has  an  indemnity;  for  if  the  money  be  received 
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immediately,  the  benefit  is  to  tliose  persons  only,  who  ne  tit* 
livlnjr.  In  the  parish,  while  (he  but-tin  :u  may  be  thrown  on  fufort 
parishioners:  whereas  the  act  meant  thai  those  who  were  to  bra 
the  burthen  should  have  the  benefit  of  the  indemnity,  fl  Baifi 
Rep.  19.  2. 
.  Also  hi  WSA  i.Grijftn,\ja.  FAUnborough^  on  a  trial  at  Writ, 

minster,  at  the  sittings  after  Tr.  Tet,  44  Geo.  3,  fteld  thatlhe 
nVfanJttt  was  entitled  to  a  verdict,  where  the  action  was  brOBsat 
on  a  similar  note,  given  in  absolute  rerun,  and  it  appeared  till 
the  parish  had  been  indemnified.  6*  East's  Rep,  1!4. 
Appeal  a£iins'  The  court  of  King's  Bench  will  not  finish  an  order  relating 
ibr  order.  (0  a  bastard  child,  unless  the  reputed fa the r be  present  in  court; 

and  the  reason,  why  a  personal  appearance  of  the  defendant  U 
In  all  these  cases  required,  Is,  because  the  court  will  compel  the 
defendant  to  enter  into  a  recogu.ir.mi-o  to  abide  the  order  of  tU 
sessions  below.     2  SaU:  475.  Meek.  Rep.  198. 

And  the  surely  must  be  given,  personally  to  appear,  at  tht 
next  general  sessions  after  notice  of  the  order.  AUtrjnMK 
&  Kebte  5&1. 

An  order  was  made  on  the  27th  of  March  17B9,  adjadglnj 
J  $  to  be  the  reputed  father  of  a  bastard  ;  against  which  order 
J  S  appealed  to  the  general  quarter  sessions  held  on  2t&  April, 
where  it  was  quashed,  and  no  case  was  reserved  for  the  opini- 
on of  the  court,  but  both  the  orders  being  returned  by  eerttam. 
♦";",  it  was  moved  to  quash  the  order  of  sessions,  because  that 
conrt  had  no  jurisdiction  to  hear  the  appeal,  the  party  griereit 
being  under  18  Elte.  obliged  to  appeal  to  the  next  general 
sessions,  and  it  did  not  appear,  but  that  a  court  of  genertt 
sessions  intervened  between  47th  March,  when  the  original 
order  was  made,  and  2*1  April,  when  the  general  quarter 
sessions  were  held  ;  and  the  ca*e  of  the  King  v,  Shatt,  in  i 
\Sirft.  483  *,  was  cited,  where  ttie  order  was  quashed  for  (hi 
tfery  reason.  But  lord  Kenyan  observed  tlial  the  ease  ched 
did  not  appear  to  be  one  of  the  most  authentic  in  Salkeltt 
Reports  ;  and  said  it  was  a  general  rule,  thatetery  tutendment 
"should  be  made  to  support  an  order  of  justices ;  and  as  ft  <lid 
'not  appear  thattne  gewerrti  quarter  session*,  held  on  the  S3d  of 
'April,  were  not  the  sessions  next  following  tlic_27th  of  Manh, 
Hhe  court  would  not  presume  it,  for  the  pnrrioso  of  quashing  tht 
Wdcr  of  sessions:  the  order  of  sessions  was  therefore  affirmed. 
'.The  King*.  Guardians  of  the  Poor  of  Chichester,  Mir,  30 
ftto.  3.     3  Term  Rep.  496. 

'  And  the  order  matte  by  the  two  justices  must  he  confirmed 
;<it  discharged  at  the  next  sessions,  of  that  part  or  the  county, 
where  it  was  made,  aud  not  at  the  next  sessions  in  the  cuumy 
'at  large,  for  that  would  be  mischkvoiis  in  marry  cuuutln, 
where  there  are  several  sessions  ia  distinct  part*  of  the  count*. 
'Dalle*  46.     1  Hoierfin  149. 

•  TluactMia  MJU-Mwas  prtqttlj  th*  u«  t>  Mm  psmmt. 


BASTARDY.  3» 

ion  was  taken  to  an  order,  that  it  was  made  at  the  scs- 
he  peace  in  the  county  aforesaid,  and  did  not  say  for 
ty,  but  oTcr-rnlcd ;  for  there  is  not  so  much  strict* 
ired  in  orders,  as  there  is  in  indictments.  1  Vent.  37. 
in  order  of  bastardy,by  two  justices, has  been  discharg. 
ions,  upon  the  merits,  they  cannot  make  a  fresh  order, 
b  person  on  whom  the  former  was  made,  for  by  such 
tog  discharged,  he  is  legally  acquitted,  and  cannot  ha 
question  again  for  the  same  fact.  2  Ld. Raymond  1 423. 

0  subsequent  sessions  can  alter  that  which  in  former  sc«- 
ordered.  Or  if  the  sessions  on  appeal,  alter  or  discharge, 
s  merits,  or-  confirm  the  order,  no  other  sessions  can 
r thing  contrary  thereto,  for  the  order  upon  the  appeal 

Pridgeon's  Case,  Cro.   Car.    330.    IVvoits  Case, 
ode  355. 

ere  two  justices  made  an  order  for  the  payment  of  a 
kly,  which  was  on  appeal  confirmed  by  the  sessions, 
rather  of  the  bastard  at  a  subsequent  sessions,  desired 
he  keeping  of  it,  and  that  the  weekly  payments  should 
'hich  the  second  sessions  ordered ;  it  being  moted  to 
ds  last  order  of  sessions,  because  in  this  case  they  had 
potion  ;  ths  court  held  that  the  second  sessions  had 
rsYy  to  order  the  subtraction  of  the  ?;.  a  week  :  but 
•  was  quashed,  because  it  was  made  out  of  time  (being 
irt  after  the  appeal),  and  therefore  the  justices  had  no 
on.     1  Sess,  Cos.  ca.  234. 

jTer  an  order   is  quashed  merely  for  want  of  form,  -  a  ;Va,lt  ,vf  fora 
it  may  be  made.  iu  unU-i. 

.is  to  be  observed  that  upon  appeals  against  orders,  the 
mayj  under  5  Geo.  2.  c.  1U,  cause  any  difcctoffonn 
tilers  to  be  amended  without  costs,  and  proceed  to 
merits  of  such  orders, and  to  make  such  determinations 
»Bj  as  if  there  had  not  been  such  defect  of  form. 
been  doubted,  whether  the  justices   in  their  sessions,  tv  anions 
rerto  make  an  original  order  of  bastardy  ;    but  it  is  may  piw<-.*ii  to 
r  established  that  they  do  possess  such  power  :   indeed  l,,ak(* »»»  "liis- 
;  Ete.  they  have  not,  but  the  3  Car.  l.   c.   4.   which  ^^  oi 

1  that  all  justices  of  the  peace  within  their  serend  li-    a*  ,*'0*, 
d  precincts,  aad  in  their  several  sessions,  mtuj  do  and 
aU  Mags  concerning  that  part  of   the  said  statute, 
f  justices  of  the  peace  in  the  several  counties  are  by 

statute  limited  to  be  -done,'   seems  to  gite  them  that 

1  witbouMhe  matter  coming  before  them  by  nay  of 

1  the  case  of  the  King  r.  Grcaocs,  E.  21  G.  3.  that 
I  Anally  settled  *.   It  was  an  original  order  of  bastardy 


,  in  ftanfag  the  6  Geo.  2.  c.  31,  scorn  to  have  consider*!  the 
•norigioil  jurisdiction  in  tbistwe,  hiving  impawned  « 


3*5  BASTARDY.  - 

nude  it  the  NoUiitghamiMre  sessions,  which  hating  been 
moved  into  the  court  of  King's  Bench,  and  a  rule  graaud" 
thrw  aw,  why  it  tbould  not  be  quashed ;  it  »a*  objected 
the  khwww  b*d  no  original  jurisdiction  in  TiTitft;  cnitr 
bastardy  :  to  tbb  it  was  answered,  in  support  of  the  ot 
that  there  were  case*  which  had  decided  that  the  stataM  ■ 
Cor.  1.  e.4,  cite*  the  session*  an  original  jurisdiction.  Bt 
J.  read  from  Uott  Slater'i  case  •;  and  the  court  were  dearl 
o  tin  ion,  that  the  sessions  hare  oh  original  jurisdiction, 
order  wu  therefore  confirmed.  S  Douglas,  Sou.  edit.  632. 
Itutthu  jurisdiction  seems  to  hatch,  in  rarely  exercised; 
indeed  it  appears  more  agreeable  to  natural  justice,  thai  thei 
ter  should  be  first  determined  by  the  two  justice*,  and  a 
ward*  brought  before  the  sessions  by  way  of  appeal ;  for  it  u 
dear  what  relief  (he  reputed  father  ran  hare  where  theses; 
proceed  originally,  if  he  is  dissatuficd  with  (he  order  ;  hum 
where  the  ju.it  ire*  decline  to  act,  or  cannot  agree,  this  el 
ordinary  interposition  of  the  sessions  may  be  proper,  t 

ata«i  it  rat*  to  commit  the  reputed  fattier,  unlets  he  tire  lecurily  In  into 
Ui e  (mi ill i,  in  tutu  into*  rtin^ninmr,  to  ap].rai  it  the  MaafrjfU,  old  (o«*k 
ptrfaratntch  order  <ti  ihalt  be  made  lit  Jmnvinrr  »/  1H  Mr.. 

•.««(«-•.  e**e.  li.  13  IV.  3.  It'MamSlvltr  -u  by  K/iweer*  Rb*  tt 

'    buUnl  chili)  on  h«  body  I  tut  too  next  juiticet  <ti 

•e-'unliug  loibe  atatutc  of  1  sF.lii.  but  the  rout  iiw, 


•rlththe  KftlhiK  ot  abuUftl  child  on  her  body  I  tut  Wo  next  juiticet  <ti 
auk*  aoj^mler  1*  it  wot " 

'       -    -    <  >».».!■*,  It* 

J  <irf>rjgi<f  .tic*  Leigh  fu  ii-  (Ar  rtJiuUit  father.  Aftenrir 
mmptaint  t.i  ihi-jnilie.i  ufxai/e,  the  nidge* inlir nod,  tint  Iwooftheneitj* 
to  tin-  jwrph  Ml  the  child  tnabaOl  .  munim;  tln-mi  should  takeecnuli 
thereof,  aceordiiijr  tulbc  statute,  and  3'  ilk:  fu.li  comtethi  iei.1 :.«  in  justi. 
pertained :  «l>.  icupnii  lho*c  l«i'  justice*  dwlared  the  uid  IliJ/row'  Sa 
he  the  reputed  father;  andon  his  reusing  to  pay  the  sum  ord.n.l  ly  II' 


It  awn1  it  <A»  iinfnapaaew  far  jMnVai  .redtred  that  Statat  labaU irdi. 


the  mainlenaiK'i'  «•"  the  child,  They  emniuilted  him  ;  upon  removal  of  UV 
eeodiivti  into  the  court  of  Kind's  liench,  tin  nt  two  point*  irere  nsolved  j  1 
That  btjort  Ike  .laluttvfi  Car.  I.  c  *..  the >■.'  -- 
ri/jlu  meddle  in  tkt  raieqf  braiatttg,  till  Ike  loo 
e.  3.  aoa'mn.'runWfrrffrein:  '.ndlMa!  then 
jHiiaR  lopfi/arnt  the  order,  anHi'-viitiittett'itg 

tuekueier  at  the  jiutitei  then  and  there  tlifiild  moA-r,  Me  jmlicii  at    tkt  i 
TAigAi  maAe  u  aru'  order,  olheiain  not  i  Secondly,  7An(  is  f*(  ilafnb  3  1 
c.  .V.  Ilirjmtiir.  ill  the  .ij.li.f  ■■  *.([.  f.ii1'    n"rf  i::-ll.fv!l  <irii/li  illy.   t. 
unite  in  Ik'  in-ri'/taitanii/,  »i"l  ihewforc  tbefint  oriler  made  by  the 
••igoud  nml    lcji*l,  and  the  Becond   <irdcr  made   by  ihe  two  next> 
'J   ni>t  alter  ot  iwuke  I  lie  ordri  mliichwai  fint  niiide  b; 

...,  ittjrdhyiJieti 
.ppealed  to   ti-e  i»i>*i,  where  tbe 
,  nun  lie  cuimiuiieii,  toi  not  p«ji«g  tbe  iiiunay  ordi      ' 
the  seisiout  sliimld  havr  piucecilid  a^i.iiiti  huti  a 
By    WdIi.CIi.J.  l/laetipraceeilBa  IBLIia.   ' 


rei  at  Iht  ttuiuai  had  *> 
«(>«*">•■'■.  «i-nrJ'"«C  hi 
ml  I"  (  ft'  J  -ire,  OT!  (Jk  fw 
■  appear  (Cf 
M|  Me  j« 
-V,  /a„4, 
r:('«riiv  or 

lade   by  ll 

authi.iity;  aud  f,.r  [nu.il'  llnrtot  «a^  i.a.d    JVWgeufc'. 
>70. 

t7T.r  gi.cn.  t.  Weil.m.Tr.    4  Ann.Wften,  lnu;  ifljui 
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Kffl  upim  l.ii  rcroj-iriian   c  J  W  if  (i 
i  tkt  iwo  jnjiieti  mijeAi  lurvt  rfime,  rial 
party  pal 

)t4kdi 


rZT! 
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No  snh  can  be  maintained  on  a  bond  girenfor  the  security  of  The  mother  be- 
the  parish,  if  the  mother  has  been  delivered  in  another  parish  ;  ing  delivered  ia 
this  wa§  decided  in  the  case  of  Simpson  v.  Johnson  and  others,  ano^er  parish, 
which  was  a  case  reserved  for  the  opinion  of  the  court,  on  an  *'!*!  '.,o1  ,t,iat  to 
iction  of  debt, upon  a  bond.  It  appeared  that  Johnson  had, under  p,,"^  /^J"" 
I  Geo.  2,  given  a  bond  to  indemnify  the  parish  of'  IVickham  St.  has  givVli  scc»- 
Paul against  all  costs,  touching  a  child,  ofuhich  Jemima  JVass  ritJ« 
was  then  pregnant,  and  which  was  likely  to  be  born  a  bastard  : 
before  the  birth,  she  removed  herself  voluntarily  from    IVick- 
km  to  the  parish  of  Guesting  thorp,  and  was  there  delivered  of 
the  same  bastard  child.     After  her  delivery   she  returned  to 
IVickham)  where  her  legal  settlement  was,  carrying  her  child  with 
her,  and  received  1*.  6c/..  weekly  from  the   plain  till*,   who   was 
one  of  the  overseers  of  the  poor  there,  #for  the  maintenance  of 
herself  and  child.     No  order  was  made  by  any  justice,  directing 
the  allowance,  and  no  demand  was  made  at  auy  time  on  the  de- 
fendant, who  lived  in   the  adjoining  parish  of  Gucstingthorp  ; 
but  a  demand  was  made  on  one  of  his  sureties,  who   refused   to 
piy  :  The  Coukt  were  clearly  of  opinion  that  the  payment  by 
the  parish  officers  of   PVickham  was  doubly    voluntary  :  linn, 
because  there  had  been  no  order  upon  them  to    pay  ;  and  se- 
condly, because  they  were  not  liable  to  maintain  the  child,   but 
the  parish  where  it  was  born ;   and  they  should  have  applied  to 
the  officers  of  that  parish*.     1  Douglas  8vo.  edit.  7. 
*    Bat  if  the  child  had  been  born  in  their  parish,  and   they   had 
paid  for  its  maintenance,  though  without  an  order,  the  action 


Anstin  the  case  of  TV  King  v.  Cfeg.M.8  Ceo.  1.  An  original  eider  ramie 
•i srniMs  was  confirmed  :  and  it  wat  not  objtcted  to  on  thai  ground  ;  but,  on 
At  catrary,  tht  authority  to  make  such  order  was  admitted:  the  objection 
taken  was,  that  it  was  nut  said  in  the  order  that  (he  defendant  nas  ever  siim- 
■onrd  or  appeared,  and  natural  justice  required,  that  he  should  at  least  hate 
tfl  opportunity  to  deftnd  hiimelf.  Piatt,  Ch.  J.  in  delivering  his  opinion, 
■id»  J  belfVC  these  orders  made  originally  at  sets  ion*  are  veni  rare,  tht  usual 
■■y  htimg'to  bring  ihe  matter  before  the  sessions,  by  uoy  v}  appeal  from  tit* 
mrdtr  tftvco  justice  t  j  now  if  it  should  be  taken,  that  the  order  of  'wo  ju*- 
sicei  will  be  well  enough,  without  their  she  win*  a  summons  of  appearance  ( 
jel,  I  think  thisc«sc  will  tali  under  a  very  different  consideration  ;  for  in 
the  other  caic,  the  parly  has  an  opportunity  to  relieve  himself  by  appeal: 
whereas  uptm  an  original  order  at  sitsions,  he  can  haieno  oppjrtunilif  to  bring 
lie  mmtttr  to  a  further  examination  ;  so  (hut  it  is  but  a  lewl  v  Jinan's  going 
Behind  his  back  end  swearing  a  bastard  upon  Imu,  by  which  means  the 
tost  innucenl  man  in  the  world  may  be  condi-mncd.     1  Strange  47.V. 

•  Burn,  after  citing  this  cafcein  vol.  i.  Ed.  16. />.  \^.YnT'aM<i  urtd  thitpa- 
nh,  by  tirtutof  the  bond,  might  hair  a  remedy  vxvr  against  the  reputed  J u- 

Her.  ' 

Sot  m  ibis  point  he  is  clearly  wrong,  for  the  condition  of  a  bond  must  ?•• 
faiamed  by,  end  to  those  only,  who  are  specif?  1  in  th«*  «.h!itf:ition  ;  and  line 
the  bond  being  giv«  n  to  inJcmii  fy  a  particular  parish,  i.uril  ihat  parUh  i;  daru- 
rifed  there  can  be  no  breach  of  the  condition  :  iPther*»f<.ro  a  second  parish  b>  - 
CDBsnehvgeit  with  the  child,  thnir  only  remedy  against  the  reputed  tit  ho  r 
■Btbe  by  proceeding  against  him,  originally,  undc/Uu;  act*  6  (>*v,  £,  &  li 
Mia, 


WotN  hate  been  maintainable  J  for  art  wrder  # the  j* 
necessary  to  make  the  officer!  nf  the  parish  ftaftle 
fhey  are  otherwise  under  a  fefca!  obligation  nt  wot 
to  protidc  necessaries  for  the  children,    Hifit  ▼.  B 
Ttfo.  Terdi  »  Geo.  3,  f/**.  BfapfcitateVft^  S» 
Itepate*  flutter     Abd  If  die  repated  father  l»  Wed  on  Hie  fcomf ,an* 
being  sued  -od  ^j*  that  wffl  be  a  full  dhchaigo  to  hHiL  in  fespeet 
JJS^ie  !^  tor  to  the  case  of  BrangvHn  and  Pe*raf,  It  wns  not 
mitj  »  db-     to  pat  40t  (being  the  Vfiofo  penalty  of  a  bond,  to 
charged,  parish  against  a  bastard  child)  Into  conrt  witfifoat* 

Jected,  that  this  was  an  action  for  a  tingle  breach  e 
In  which  the  parish  was  intitled  to  recover ;  after  wh 
Baity  shall  sflH  remain  hi  force,  to  teewer  snbarqne 
as  thoj  may  tnh&4n  tn/Uttttm.  Bat  thi  An  conH 
•Dow,  and  De  Greg,  Oh.  Jns.  said,  thfcfe  so  ntatn  i 
nothing  that  ono  can  say,  can  ma%e  it  pJjflneiT  The 
tains  the  damage  by  consent  of  parties.  If  therefore 
dant  pays  the  jdatotHTthe  whole  stateftlaAageftj  wha 
aire  more?  Bfadfr.Aq9.119d. 

And  U  is  the  same  if  the  Igfod  of  indemnity  be  giv 
parish  to  another;  for  in  Wyiic  t.Chrksbn^  fia.  356 
the  defendant  and  others^  parish  officer*  *f  AfthbyMe 
were saed  on  a  bond,which  the*  bad  girento  indcmnii 
of  Kipiej^gainstanyexpencetrmt  they  might  be  pott 
of  the  then  expected  birth  in  the  parish  of  JMpley,  o 
child  of  J.  Shaw,  (a  pariqMoner  of  Ashby  de  fa  Zotu 
resident  ia  Ripley)  the  defendants  obtained  a  r 
on  the  plaintiff  to  shew  cause  why,  on  payment  of  40/, 
of  the  bond  together  with  the  costs,  satisfaction  shoulc 
tered  on  the  record  ;  ami  after  can^c  shown  against  si 
court  held  that  the  obligors  were  not  answerable  in 
beyond  the  amount  of  the  penalty,  and  made  the  ru 
6  Ter.  Rep.  303. 
Where  the  par-  And  it  seems,  that  in  an  action  upon  the  bond, 
ty  may  be  ar-  ought  not  to  be  held  to  bail  forbore  than  the  charg 

frond?  °n  lUC  incurred>  »d  no1  f°r  $lc  vhofc  P™«l*y  ;  for  in  the  c 
v.  Strickland ,'it  was  moved  for  a  rule  to  shew  caus 
defendant  should  not  be  discharged,  upon  filing  comi 
wavan  action  of  debt  upon  a  bond  conditioned  for  tb 
JR  cat  ion  of  a  parish  against  a  bastard  child  ;  the  penai 
bond  was  50/.  and  the  plfiotift  in  his  affidavit  for  hole 
feUdant  to  boil,  had  sworn  that  he  was  justly  in  debtee 
that  sum.  But  the  defendant,  in  the  ailidav it  on  wh;» 
tion  was  grounded,  swore  that  only  3/.  and  some  oc 
were  really  due.  The  Cgvkt  said,  the  conduct  of  tl 
was  altogether  unjustifiable,  and  that  he  was  liable  to 
that  in  the  case  oi'A  bond  conditioned  for  the  perft 
a  promise  of  mm-tage,  and  in  some  other  ia*ti 
penalty  is  the  real  debt,    but   ia  other  cases    the 


BASTARDY,  349 

taken  for  the  sum  to  which  the  plaintiff  would  be  cnti- 

damagesfor  the  breach  of  th*»  condition.     At  first  how. 

ley  seemed  to  think  they  cuuhl  not  relieve  the  defendant 

lis  summary  application,  it  having  been  an  uniform  rnle, 

50  into  the  merits  upon  such  amotion,  but  to  take  the 

as  it  stood  npon  the  affidavit  to  hold  to  bail ;  but  at  last 

anted  the  rule,  declaring  that  they  were  per^iadod  the 

f  would  not  venture  to  shew  cause  against  it.    2  Douglas 

lit.  449. 

'  Jac.l/c.4,  The  justice*  of the  peace  shall  commil(XU)  Punishment  °* 

cad  woman  which  slutlt  have  any  bastard,  uhich  may  be  l  ie  IU(il  tSw 

Me  to  the  parish,  to  the  house  of  correction^  there  to  be 

cd  and  set  at  work,  during  the  term  of  one  tcholeyear  ; 

she  shall  eftsoons  offend  again,  then  to  be  committed  to 

Id  house  of  correction  as  aforesaid,  and  there  to  remain, 

he  can  pal  in  good  sureties  for  her  good  behaviour,  not  to 

again*  i 

lerthis  statute,  the  woman  mustbc  delivered  of  such  bastard 

xfore  she  can  be  sent  to  the  house  of  correction  ;  and  it 

k,  that  such  bastard  child  is  not  to  be  sent  with  the  mother 

house  of  correction,  but  rather  that  the  ihild  shall  remain 

town  where  it  was  born,  or  settled  with  the  mother,  and 

o  be  relieved  by  the  work  of  the  mother,  or  by  relief  from 

rated  father;  and  fet,  when  Dalton  wrote,   the  common 

n  and  practice  was  other  witty  viz.  to  send  the  child  with 

•taer  to  the  house  of  correction,  and  this,    observes   DaU 

nay  also  seem  reasonable,  where  the  child  suckcth  ou  th* 

r.     Dalton,  c.  1 1.  p.  40. 

rever,  it  appears  now  to  be  usual,  (and  in  conformity  to 

jit  is  certainly  the  better  way),  to  commit  the  mother  only, 


(XII)  The  form  of  this  commitment, 

lonthshire  / To  the  constable  of  ■■  ■  ■  and  to  the  keeper 
a  wit*  1     of  the  house  of  correction  at  - 

treat  M  M  of »,  sing  lawman,  hath   lately  been  deli. 

it— of  a  female  bastard  child,  yet  living  and  charge* 
^  the  said  pariah  of>  ■  ,  and  likely  so  to  con  time :  these 
trefure  in  his  majesty* s  name,  to  require  and  authorise  you 
iW  coast  able,  to  apprehend  the  said  M  M,  and  her  safety  con* 
>  the  house  of  correction  aforesaid,  and  thereto  deliivr  hir  to 
rper  thereof,  together  with  this  precept;  and  you  the  said  ktcpcr% 
Ttby  required  to  receive  the  said  M  M,  into  your  custody,  and 
topUkish  her j  and  to  set  her  at  work  fur  and  during  the  space 
■  side  year  next  ensuing,  according  to  the  form  of  the  statute 
litest  made  and  provided  :  and  herein  fail  not  at  your  res* 
tferilt.    Given  uut)er  our  hands  and  seals  this—— 


•HO    -  RASTAEim 

and  leave  it  to  her  optioir  whether,  sho  will  take  the  ck 
her*  or  not. 

..  Andtfie  child must  be  UTingMuJ^affeabletotheparii 
Jbrejf  the  father,  or  anjr  other  nuiuUins  it*it  tame  ahai 
be  f^niihed  b^t^u  vtatiite.  l)o&oii)C.  lj^^  40. 
:  Also  the  commitment  ought  to be  by- twojasticpat  th 
Mid  by  comparing  the  two  statutes  together,^  saaiaetfi  ft 
thetnp  next  justices,  authoifredby  lSSUx.Jhiion.c.1 
But  she  shall  not  be  punished  upon  this  statute^  for  a 
offence}  -unless  she  were  before  convicted  jan^punished 
v  first  part, .  for  a  former  offence.    %  Buktrod*.*l$>  *4& 

*-  For  no  one  can  before  any  lawful  jurisdiction  be 
guilty  of  haying  coaunitted  a  former  ofifenoe  of  the  ss 
•crlption  without  the  production  of  a  record  of  their 
fiction.  .    •     %: 

tower  of  the     * .  And  as  ,  the  putative  fathers  and  le^d  mptben  of 
•  jwticcttu  teizc  children  run  away  out  of  the  parish,  and  somethnes  01 
the  goods  of     coenty,  and  leave  the  said  basterd  children  upon  the 
fcThlTfi^tL    °*  *°*  parUh  where  they  are  born,  Although  such  puts 
n^ofthe       *****  P0*  mother  hate  estates  sufficient  to  discharge  such 
child.  i*  m  9VActsd9  by.  13  and  14 Car.  2-  &  13.  That  a  shall  U 

forth*  churchwarden*  and  overseen  of  the  poor  $f  such 
.where,  aay  bastard  child  shell  be  born,  eo  take  and  seixe  soi 
the  goods,  smdreetne  $o  much  of  the  annml  rent*  or  profit 
.  .lands  of  such  putative  father^or  Itmi mother,  as  shall  be 
.(XIII)  by  any  two  justices^  towards  the  discharge  of  the 

jm  ■  ■  iiiii  Sj  ,  i   »  I 

(XIII)     Form  of  the  warrant : 

iT            .,  , .  f  To  the  churchwardens,  and  overseer 

Monmouthshire  I                  fA  .       .  .  J.                  i 

.f  \      poor  of  the  parish  of         }  in  € 

to  wit.  ^      county  of 

Whereas  C  C  and  C  W,  churchwardens,  and  O  O  and 
orersccrs  of  the  poor  of  the  said  parish  of  .  ■■  hoot  tnai 
plaint  unto  us  F  J  and  S  J  esquires,  two  of  hu  majesty's  t 
"riflhe  peace  in  and  for  the  said  county  of  ,  one  when 

the  quorum,  that  F  Folate  of  the  said  parish  of  h 

away  out  of  the  said  parish  of  ,  and  that  the  place 
abode  cannot  be  discovered :  and  that  the  said  F  F  hath 
male  bastard  child)  aged  tAree  years,  arid  born  within  the  s 

rish  of upon  the  charge  of  the  said  parish  of         '-a 

he  the  said  F  F  hath  an  estate  consisting  of  40  acres  of  lam 

the  case  Ls"]situatc  at -sufficient  to  discharge  such  parish  / 

charge  of  such  mak  bastard  child:  and  whereas  we  the  said t 
ha-ce  dulu  examined  into  the  cause  and  circumstances  of  these 
plaint,  as  wtll  upon  oath  as  otherwise,  and  it  doth  appeo 
us,  and  we  do  adjudge,  that  the  said  complaint  is  truej  4 
do  also  adjudge  hint  the  said  F  F  to  be  the  reputed  fat 
'the  said  bastard  child.  These  are  therefore^  to  authorx 
the' said  churchwardens  and  overseers  of  the  poor  of  the  t* 
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be  confirmed  at  the  sessions,  for  the  bringing  vp,  and  provi- 
ng for  suck  bastard  child :  and  thereupon  the  sessions  may  make 
i  order  for  the  churchwardens  or  overseers  of  the  poor  of  such 
visht  to  dispose  of  the  goods  by  sale  or  otherwise,  or  so  much  of 
im  for  the  purposes  aforesaid,  as  the  court  shall  think  fit,  and  to 
tcrivc  the  rents  and  profits  of  the  lands,  or  so  much  of  them  as 
UU  be  so  ordered  by  the  sessions,  s.  19. 

Under  this  statute  an  order  which  was  made  by  the  justices, 
hat  the  churchwardens  and  overseers  of  the  poor  should  seize 
i  the  defendant's  goods  what  they  might  judge  proper ,  to  secure 
he  parish  from  the  maintenance  of  his  bastard  child,  was  moved 
ft  be  quashed  ;  because  by  the  art  they  hare  only  authority  to 
nke  an  order,  to  impower  the  churchwardens  and  overseers 
to  seize  zzhat  the  justices  shall  judge  proper ,  and  not  what  the 
chrch wardens  may  judge  proper  ;  and  for  this  reason  it  was 
lushed.    Q.  v.  Chaffey,  2  Ld.  Raymond  858. 

Battery.     See  Assault. 


BAWDY-HOUSES. 

rpHE  keeping  of  a  bawdy  house  is  an  offence  of  a  very  gross  na- 
A  tore,  and  comes  under  the  cognizance  of  the  temporal  law,  as 
t common  nuisance,  not  only  in  respect  of  its  endangering  the 
feMic  peace,  by  drawing  together  dissolute  and  debauched  per. 
NU,  but  also  in  respect  of  its  apparent  tendency  to  corrupt  the 
*s&ners  of  both  sexes,  by  such  an  open  profession  of  lewdness* 
1  Hack.  c.  74. 

And  all  open  lewdness,  grossly  scandalous,  such  as  was  that 
■•(certain  persons,  who  exposed  themselves  naked  to  the  pco- 
|fc  ia  a  balcony    in  Covcnt  Garden,  with  most    abomiuable 


jrisk  of  to  take  and  seize  so  much  of  the  goods  and  chat- 

tofa,  and  to  receive  so  much  of  the  annual  rents  and  profits  of 

Jksmd  lands  of  the  said  F  F  situate  at aforesaid  as  shall 

flmmnttoj  or  be  sufficient  to  raise  and  pay  the  sum  of , 

:'  •Wape  do  hereby  appoint, and  order  yum  to  receive  towards  tint 
'ftduurge  of  the  said  parish,  and  j or  the  bringing  up*  and  pro- 
V**ujfor  the  said  bastard  child :  and  you  are  hereby  required 
fi attend  at  the  next  general  quarter  sessions  of  the  peace  to  be 

in  and  for  the  said  county  of ,  in  order  that  this 

J  order  may  be  tlicn  ami  there  confirmed,  according  to  the 
i-'***U  in  that  behalf  made  and  provided.    Given,  &c» 
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circumstances,  is  an  olTeuce  at  common  lav.    1  Hawk.  c.  !• 

Z!;fwP'n°      '  ^tul  °^nden  of  this  kind  may  be  indicted*,  md  art  ptiniik 

puiiiliicd.         'k'1-"  not  onty  by   fine  and  imprisonment ;  but  also  wili  nek 

infamous  punishment,  as  to  the.  court,  in  discretion,  shall  mm 

proper,  according  to  the  heinousness  ofthe  offence*     1 1ML 

c.  5.  s.  5,  and  c.  74. 

And  by  rhc  ccrh-Mastical  law.  the  churchwardens  are  to  pre- 
sent any  persons  that  offend  their  brethren  by  adultery,  whore- 
dom, incest,  or  any  other  uncleanncss:  and  they  are* not  to  h 
admitted  to  the  holy  communion,  till  they  be  reformed.  Su 
Canon  109. 
rw  •  rrfpert-  Also  a  married  woman  may  be  indicted  together  with  her  Jim. 
^ibisufeeiicc,  band9  and  condemned  to  the  pillory  with  him,  for  keeping  % 
bawdy  ho  use  ;  for  thw  is  an  o Hence  as  to  the  government  of 
the  house,  in  which  the  wife  has  a  principal  share  ;  and  aho 
such  an  o Hence  as  may  be  generally  presumed  to  be  mana- 
ged by  the  intrigues  of  her  &ex.  1  llavk.  c.  1.  i.  12.  1  Sdk, 
384. 

So  a  lodger  who  keeps  only  a  single  room  for  the  nsc  of  baw- 
dry, is  indictable  for  keeping  a  bawdyhonsc.     1  Hazzk.  c.  74« 

J>ut  it  is  said  a  woman  cannot  be  indicted  for  being  cosu- 
munis  lenu,  that  is,  a  common  bawd,  or  common  pimp,  foR 
thai  the  bare  solicitation  of  chastity  is  not  indictable.  1  SalkS 
3S2.  .; 

It  seems  also  that  a  man  may  be  bound  to  his  good  behaviour! 
fur  haunting  bawd)  houses  with  women  of  bad  fame,  as  also  for 
keeping  bad  women  iu  his  own  house.     1  Uazck.  c.  61.  5.  2. 

And  upon  information  given  to  a  constable,  that  a  man 
woman  are  in  adultery  or  fornication  together,   or  that  a 
and  woman  of  evil  report  are  gone  to  a  suspected  house  tog 
in  the  ufoht,   the  officer  may  take  company  with  him,  and  if 
lind  them  v.i,  he  may  carry  them  bcfoie.  a  justice,  to  find  su 
of  the  good  behaviour.     Dallon,  c.  124. 

But  if  a  person  is  indicted  for  frequenting  a  bawdy  house, 
must  appear  that  he  knew  it  to  be  such  a  house ;  and  it  must 
expressly  a  Hedged  that  it  is  a  bawdy  house,  and  not  that  it 
suspected  to  be  .so.     IVood9  b  3.  c.  3. 

On  an  indictment  for  keeping  a  disorderly  house,  a  fi 
witness  swore  that  she  was  a  sailor's  wife,   ana  during  herb 
band's  absence  out  of  the  realm,  she  had  often  prostituted  ~ 
self  there:  but  lord  Raymond  said,  it  was  odious  evidence, 
ought  not  in  be  heard.     Barlc:c'$  Jus.  Tit.  Baisdg. 

The  statute  ci5  Geo.  2.  c.  30.  encourages  the  prosecution 
persons  keeping  bawdy  houses,   and  points  out  a  mode  of 


*  Vor  tW  furni  of  mi   indictment  fcr  keeping  a  discidcrW  hovjeKV 
precedent  uiid«r  title  Alli}  juais. 
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Mliog  in  such  cases;  but  as  the  regulations  of  that  Act,  attach 
fa  other  disorderly  houses,  such  as  gaining  houses,  as  well  as 
those  which  are  properly  deemed  bawdy-houses,  the  reader  for 
•ikr  set,  qmst  refer  to  the  Title  Gauino-uouses. 

Beer.    See  Excise. 

Behaviour.    See  Surety  for  the  good  Beha- 
viour. 

Bent.    See  Baxks  of  the  Sea  destroying* 

Bigamy.  See  Felony. 

Bills  of  Exchange.     See  Stamps, 

Black  Act.  See  Felony. 

Black  Lead,  See  Felohy. 


k 


BLASPHEMY. 


IliASPIIEMY  (from  the  Greek  JSfetro,  facto,  and  9w* 
i),  is  aa  injury  to  God,  by  denying  that  which*  is  due  **"l 
King  to  him,  or  attributing  to  him  what  is  not  agreeable  to 
fittare.     hind.  Prov.  Const,  c.  1, 

wgh  offences  against  religion  are  strictly  speaking,  of 

iticai  conusance,  jet  where  a  person  iti  maintenance  of 

if  sets  up  conventicles*  or  raises  factions,  which  may 

to  the  disturbance  of  the  pnblic  peace,  or  where  the  errors 

i  of  inch  a  nature9  as  subvert  all  religion  or  morality,   which 

foundation  of  government,  they  arc  punishable  by  the 

judges  with  fine  and  imprisonment,  and  also  such  cor- 

liafamous    punishment  as  to  the  court  in  th.ir  discretion, 

meet;  according  to  the  heinousnes*  of  the  crime.     1 

t  5.  t.   1* 

a|i  blasphemies  against  God,   as  denying  his  being  or 

and  ail  contumelious  reproaches  of  Jesus  Christ. 

iprophwie  scoffing  at  the  Holy  Scripture,  or  exposing  any 
nwfto  contempt  or  ridicule,      l  Hawk.  c.  6.  *.  *2. 
in  (be  year  1C3G,  James  Naylcr,  for  personating  our 

i.  Aa 
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Satidur,  ind  suffering  his  followers  to  worship  him,  a: 
him  ditinc  honours,  was  sentenced  to  be  set  in  the  pillor 
to  have  his  tongue  bored  through  with  a  red  hot  iron,  an 
whipped,  and  stigmatised  in  the  forehead  with  the  le 
1  State  Trials,  802. 

Impostors  in  religion,  as  falsely  pretending  to  extrao 
commissions  from  God,  and  terrifying  or  abusing  the 
with  false  denunciations  of  judgments.  1  Hawk.  c.  5.  s 
'All  open  lewdness  grossly  scandalous.4'  Hoick,  c.  5. 
And  all  seditious  words  in  derogation  of  the  establb 
ligion  arc  indictable,  as  tending  to  a  breach  of  the  j 
Hawk,  c  5.  s.  6. 

Thus  IVoolston  having  been  convicted  on  four  infon 
for  his  blasphemous  discourses  on  the  miracles  of  our  ! 
attempted  to  move  in  arrest  of  judgment:  but  the  cc 
clared  tliey  would  not  suffer  it  to  be  debated,  whether 
against  Christianity  in  general,  was  not  an  offence  punis 
the  temporal  courts  at  common  law :  they  desired  it  o 
taken  notice  of,  that  they  laid  their  stress  upon  the  word , 
and  did  not  intend  to  include  disputes  between  lean 
upon  particular  controverted  points;  the  next  term 
brought  up,  and  fined  25/.  for  each  of  his  four  discou 
suffer  a  year's  imprisonment,  and  to  enter  into  a  recoj 
for  his  good  behaviour  during  his  life,  himself  in  3(X 
2000/.  by  others.     2  Strange  834. 

And  in  the  King  v  Annety  the  defendant  was  convict 

information  for  writing  a  most  blasphemous  libel,  in  we 

pers,   called  the  free  Inquirer:  to  which  he  pleaded  g 

consideration  of  which,   and  of  his  poverty,    of  his  hau 

fessed  his  errors  in  an  affidavit,  and  of  his  being  seventy 

age,    anil  some  symptoms  of  wildness  that  appeared  o\ 

spectiou  in  court:    the  court  declared,   they  had  mitiga 

intended   sentence  to  the  following  :    viz.  to   be  impri 

Newgate  for  one  month,    to  stand  twice  in  the  pillory 

paper  on  his  forehead,  inscribed  Blaspltcmi/;    to  be  se 

house  of  correction  to  hard  labour  for  a  year;    to  pay 

tte.  8J.  and  to  find  security  himself  in  100/.    and  twos 

50/.  each,  for  his  good  behaviour  during  life.     Black.  I 

The    Christian    religion  is    also  protected  from  blai 

derogation  by  several  statutes;    for  by  1  Will.  &;  Mar 
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K  17,  No  person  shall  hare  any  benefit  of  the  toleration 
bo  shall  deny  in  hift  preaching  or  writing,  the  doctrine  of 
ssed  Trinity,  as  it  is  set  forth  in  the  39  articles. 
1  by  3  Jac.  1.  c.  21.  If  any  person  shall,  in  any  stage* 
nterlude,  shew,  may-game,  or  pageant,  jestingly  or  pro* 
speak  or  nse  the  holy  name  of  God,  or  of  Christ  Jesus, 
the  Holy  Ghost,  or  of  the  Trinity,  he  shall  forfeit  10/* 
the  king,  and  half  to  him  that  shall  sue. 
i  by  0  &  10  9Vill,$.  c  32.  If  any  person  having  beenedu* 
in,  or  ha? ing  made  profession  of  the  Christian  religion 
this  realm,  shall  by  writing,  printing;  teaching  or  ad r bed 
9g,  deny  any  one  of  the  persons  in  the  Holy  Trinity  to  be 
or  shall  assert  or  maintain,  that  there  are  more  gods  than 
r  shall  deny  the  Christian  religion  to  be  true,  or  the  Holy 
tres  of  the  Old  and  New  Testament  to  be  of  divine  au- 
;  and  shall  upon  indictment  or  information  be  thereof 
y  convicted  upon  the  oath  of  two  witnesses,  such  person 
t  the  first  offence  be  incapable  to  have  or  enjoy  any  office 
loyment,  ecclesiastical,  civil,  or  military,  or  profit  by 
and  the  offices,  places,  And  employments,  enjoyed  by 
ersons  at  their  conviction,  shall  be  void :  and  being  a  se- 
ime  convicted  of  any  of  tho  aforesaid  crimes,  shall  be 
i  to  sue,  prosecute,  plead,  or  use  any  action  or  inform*- 
law  or  equity,  or  be  guardian  of  any  child,  or  executor 
in  is  t  rat  or  of  any  person,  or  capable  of  any  legacy,  or 
T  gift,  or  to  bear  any  office}  civil  or  military,  or  benefice 
istical,  and  shall  suffer  three  years  imprisonment  from  the 
'such  conviction,  without  bail.  s.  1. 
person  shall  be  prosecuted  by  virtue  of  this  act,  for  words 
,  unless  the  information  be  giveri  upon  oath  before  some 
of  peace  within  four  days,  and  the  prosecution  be  within 
»onths  after  such  information,  s.  g. 

ons  convicted  of  any  the  said  crimes,  shall  for  the  first 
,  upon  renouncing  such  offence,  or  erroneous  opinions 
:oart  where  convicted,  within  four  months  after  convict 
le  discharged  from  all  penalties  and  disabilities  incurred 
i  conviction,  s.  3. 


BOOKS  PAROCHIAL. 

^TfSJi.  c.  14.  For  the  better  preservation  of  parochial  li- 
fe is  amongst  other  things  enacted,    That  in  case  any 
taken  or  otherwise  lost  out  of  such  library,  it  shall  be 
w*  jftay  justice  to  grant  his  warrant  to  search  for  the 
din  cue  the  same  be  found,  such  book  shall  immtdi- 
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BREAD. 
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Mi!  prscitTra  of  niMlaj  the  Hsfaw  awl  ic^fct  oC  hmi, 
to^TC  prwdlrt  hi  tiO»  conntvj,  at  %  wry  early  4»H<* 

BCBWWWP^     •fl^W*^^^"^^*'    ^^^    *^^^  ^^^S*    w#      WWW*  wW  W^S    ^^^^WSW/ 

e*  tamkimt  end  soresfi  ftbwT  sncwgt  sttlntis. 

Bat  tfcleMW  wholly  depends a*  *****  aeettaoe  «cfc  < 
)»w«Mtrt,  t)»t  is  to  say  i 

TkfttiMvtai  *ua».&o.s9«  >K6f*.t,«.i&  a  fit* 

-till.    i«6ee,i.*t?.  SSOfo.3.*  V.  MCto.&* 
i  39  ami  40  fit*.  S.  c  74.  41  6tx>.  3.  *w.  9.  c,  13,  (whieh 

general  and  operate  in  all  counties  and  plaoee.)  And  the  stab 
37£rW.  3.  c  98,    38  G$9.  3.  c.  lr.  aod39  and  40  Gsw. 
c.  97.    (Which  are  local,  and  operate  only  within  the  city 
London,  and  th*  liberties  thereof  the  weekly  bills  of 
tality,  and  within  ten  miles  of  the  Royal  Exchange* : 

Seaae  of  these  acts  are  applicable  1st,  where  an  assixe  is  an* 
idly,  where  no  assize  is  set;  aod  idly,  as  to  what  is  cslki 
standard  wheaten  bread* 

*  Mr.  WooifaXl  the  editor  of  the  last  edition  of  Burn  considering  thr* ' 
acts  as  local,  has  omitted  them  under  a  notion  that  they  do  not  rail  witliia 
the  scope  of  that  work ;  hut  at  he  has  retained  an  the  local provisions  reli 
to  London  which  are  to  be  found  in  the  general  act  of  31  Gto.  S. 
which  are  now  either  repealed  or  modified  by  the  last  acts  of  S?  and  38.  G< 
3,  it  does  not  appear  teat  these  acts  ought  to  have  been  omitted*  espH 
ally  as  the  general  powers  contained  in  the  stat.  31  Gee.  9.  are  eitesdesM 
the  magistrates  and  officers  who  shall  put  the  same  into  execution  sad  ~* 
whole  ere  referao*e  to  each  other. 

The  author  of  this  work,  with  a  vie  w  te  practical  accuracy,*** 
deemed  it  proper  to  retain  the  above  acta:  and  the  saajjeUates  wilt  I 
in  the  present  disposition  of  tha  title*  tU  vkcU  few  at  it  aow  stands, 
may  be  enforced  iu  sjiy  part  of  Inglajid,  in  rttPCCt  te  the  assist, 
waking  ef Bread,  '.    * 


bread:  m 

i  tfcmfcit  proper  to  arrange  ta  ude*  tire  three  Wtowing 


J.     Where  an  assize  is  set. 

■ 

JI.     Where  no  assize  is  set. 
III.     Standard  whtatcn  hread. 


1.  Where  an  assize  it  $tt. 

rut  kat.  31  Geo.  3,  a  *0.  To  *A*  tTtfeft*  tfof  a  plain  £ower  t0  let 
mstimt  rule  msy  fe  ob$crved  in  the  making  and  assuing  &8S>ZC* 
*mdy  it  it  sk  acted,  That  it  shall  be  lawful  for  the 
or  persons  Itoetnafter  authorised  to  set  in  aoy  place,  with* 
respective  jurisdictions,  the  assise  and  weight  of  aH 
if  bread  m  such  place  made  for,  or  exposed  to  sale,. and 
toe  to  he  paid  for  the  same*  as  often  as  they  think  proper* 

I  in  every  assise,  respect  shall  be  had  to  the  price  which  ?"  ?J?^on, 

.  '         - '       r.  ,      ,,  « .  .      F  .,     to  toe  price  of 

sin,  meal,  or  flowr,  -bears  in  -the  market  in  or  near  the  com  making 
for  which  such  assize  is  set;  making  reasonable  allowances  allowances  to 
t  makers  of  bread  for  sale  for  their  charges,  labour  and  the  bakers. 

#.«.  '     -f 

d  in  every  place  for  which  an  assize  of  bread  shall  be  set, 
size  and  weight  of  the  several  sorts  there  made  for  sale, 
le price,  shall  be  set  according  to  the  tables  following :  3) 
t.  c.  20. 


TABLE  I. 
Part  I.  or  the  Assize  Table* 

rst  oolamn  contains  the  price  of  the  hushel  of  wheat  Winchester  .  .  i  . ,  A 
,  tea  tu  9d.  to  14*.  6d.  the  bushel,  the  allowance  for  baking  in-  **"  ™  0T*A([ 
and  in  the  tecond  column,  are  the  weights  of  the  loaves.  So  that,  maae  °.  w"ca* 
■te,iftfae  price  of  wheat  is  5s.  the  bushel,  and  Is.  6d.  the  bushel  ff  i-  htV 
^gaddf  6d.in  the  first  column,  ami  even  therewith  are  the  :{je ,  e" 
rf  the  several  loaves  ;  but  if  the  price  is  3s.  and  the  allowance  Is.  l°*TC»» 
of  the  loaves  will  be  found  even  with  4s. 


nbo  that  the  wheatcn  loaves  are  three-fourths  of  the 
household  loaves  ;  and  if  the  magistrates  allow  of 
Ml  Ismre^of  thepriwOf  9t»pfJin^wtwO-pence#.  they 


♦ 
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axe  «o  weigBrtfa-ee^onrtl*  of  the  weight  rf  th*  wktoisa  lo 
of  the  same  price* 

tJtSee  t*s  AuisbTablb,  oriosite. 

»  ■  •>    y  i    r  *    ■ 

Part  II.  or  toe  Price  Tibia. 

•  ■ 

^.        u      .      In the 4rst eolaan  U  the price of  the, bushel,  the  Allowance  for  1 

d?i      *  !J  ieeleded ;  and  in  the  second  are  the  prices  of  the  peck,  half-ped 

ST*  ~?  ^L  qeertera,  whoaten  end  hemseaold  leaves* 
x  wheat*  and  told  ^ 

fn  qaartern.  And  observe  that  toe,  prices  of  the  household  loaves  are  three-tool 

half  peck,  end  the  pries*  of  thewbeaten  loaves,  ai^wherehalf-qoarterii  loaves  are  all 

pteh  leaves.       the  prices  pf  inch  loaves  (if  sold  sTngly)  are  to  be  half  a  Jarthing  1 

than  ia  allowed  by  this  table,  when  the  farthing  is  split. 

And  magistrates  being  to  set  the  anise  and  fix  the  pri 
loaves*  haying  respect  to  the  price  of  grain  or  floor  in  the 
,  ket,  btt  fco  provision  being  made  how  they  should  know 
price  the  respective  sorb  of  meal  and  flonr  should  be  est 
ed  tebealr,  in  proportion  to  the  price  of  wheat,  they  aretl 
fore  to  take  notice,  that  the  peck loaf  of  <*adi  sort  of  bit 
to  weigh  when  well  baken,  171b.  six  ounces  trooirimpoii 
tho-rest  in  proportion;  and  that  every  sack  of  meal  or  flc 
to  weigh  lew  t  tqrs.  nett;and  that  iVom  every  sack  of  im 
floor  there  ought  to  be  produced,  on  the  average,  twenty 
peck4c*ves,  of  bread,  and  by  observing  the  said  rife,  snagiM 
may  know  If  the  baler  hath"  move  or  less  than  the  alloi 
they  intend  to  give  him. 

'  |$»  For  thb  r*ics  tabu,  see  page  559, 
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Fart  II.  or  tub  Price  Tabli. 


Fric«ot 

bJkmlf    !        Quartern  Loaf. 


Half  peek  Loaf. 


i 


a 

3 
3 
3 
3 

4 

4 

4 

4 

5 

5 

5 

5 

6 

6 

6 

6 

7 

7 

7 

7 

8 

8 

• 

8 
8 
9 
9 
9 
9 
JO 

I  io 

JO 
IO 
11 
11 
11 
11 
12 
12 
12 
1*2 
13 
13 
23 
13 
14 

14 
14 


Wbcaten. 


«L     a.    d. 


9 
0 
3 
6 
9 
0 
3 
6 
9 
0 
3 

9 

0 

3 

6 

9 

0 

3 

6 

9 

O 

3 

6 

9 

O 

3 

6 

9 

O 

3 

6 

9 
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3 

6 

9 

O 

3 

6 
o 
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3 
6 
9 
O 
3 
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0       3l 
0       34 
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0 
0 
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0 
0 
0 
0 
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3* 
4 

41 
44 
4i 
5 

*i 

51 
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o   6^ 

0       64 


rloushold. 

s.  d. 
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0  21 
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0  Oi 
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0 
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7 

71 
*i 
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8 

8* 

*4 
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0  9J 

0  91 

0  10 

0  101 

0  104 

0  101 

0  11 

0  11} 

0  111 


4 
41 

0  44 

0  41 

0  5 

0  Si 

0  5i 

0  54 

0  61 

0  6 

0  d 

0  $4 

0  61 

0  cl 

0  7 

0  71 

0  7i 

0  71 


Wbcaten. 


s.       d. 


0 
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81 
81 
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91 

94 
91 
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*0D  AHEAD. 


lUwtteMtM     Aod  bjr  39  sad  40  G A  c  74.  After  reciting,  that  by  81 0. 
•ad  price  itou  the  sam  of  14s.  6<L  b  the  highest  gam  mentioned  in  the  tafcto 

tTjTt^eHi  **• Prh* °r ^d**1  °r »***>>  together  with  the bakerYtib 

'i4t*  de*  be?    one©  for  making  the  nuK  •  sod  lost  doubts  insy  nfm  %boti 

tpAtk  the  persons  aothoriaed  to  set  the  assise  aad  wefehttffbrc 

may  oontidneso  to  do  when  wheat  is  shore  that  price  i  if 

mid**,  'thtttttth  person*  toaj  eotrtimi*  td  set  the  asiifce  i 

weight  of  brad  made  for  ode*  whatever^  the  priceof  wheats 

.   be,  duljr  observing  the  proportions  In  thfeserersl  tablet  ctfnd 

c4  to  forme*  sets  aod  thb  sot  *  1. 

UN  A*  »  Hit       mt  die  persons  adthbrfaM  to  set  tie  sssfae  of  bread  fcnocr 

•MiaBTlihii     authority  of  thU  but  act  are  to  observe    that  the  #et|hb 

tbe  essised  loaves  will  oecreaaa  in  prestation  as  ihe  ptfice 

the  bushel  Increases,  and  that  itch  weight* mat  be  dedecettfi 

the  present  tfcblesj  si  lb  Ufc  foHowing  tetftmple*  ; 


Jbunix.iL    Aequ&ed    the  wcigty    of    tho    twelfepe 
wbemten  loaf  when  the  prfetof  the  basket  and  baking  b 

The  weight  in  the  tabic  df  31  Q.  %  c.  *»•  lbs.  ox*  d 

opposite  to  8r.  is  -       '        .        »  5    11 

Bjtt  the  £rfc*  of  tbe  bushel  and  bajtfnf  bo* 
fog  now  ttrice  m  bitch*  the  weight  of 
the  loaf  can  only  be  half  *hnt  it  Ufen  was 
(«*)  •  •  ■  .  .  *   J5 

ExakH*  II.  Rtfsired  At  weight  of 
the  tweWepenny  wheaten  loaf  when  the 
price  of  a  bnshel  of  trheat  and  baking  is 
]  6s.  3d. 

When  the  given"  sum  has  ah  odd  Set.  its 
precise  half  cannot  be  found  in  the  tables ; 
in  which  case  proceed  thus— Find  as  in  the 
preceding  example'. 

The  Weight  when  the  price  of  tfie  bushel 
and  baking  is  16*.  -  .  .  2    13 

And  also  the  weight  when  the  price  of 
the  bushel  and  baking  is  16*,  6o\  „ 


2* 

11 

5 

9 

% 

14 

One  half  the  weight  at  16*.  3d.  is 


*dW9  Ai  to  the       A***  *e  **"*  persons  so  authorized  to  set  the  assise  s 
pries  table.       observe,  that  the  price  of  the  peck  loaf  and  its  subdittobi 
creases  in  the  same  proportion  as  the  pride  of  the  bas 
wheat  together  with  the  allowance  for  baking. 

Example  111,      Required  the    price    of    tbe    perk 
wheaten  bread,  when  the  price  of  tbe  bushel   and  bak 


BREAD.  SGI 

The  price  of  such  loaf  by  the  (able  when   the  s.    d. 

tostol  and  baking  Is  8«.  .  .  3    0$ 

Therefore  at  lo>.  it  must  be  double,  or  «  6     1 

EiAkrxs  IV.     Required  the    price    of    the 
|Kck  loaf  when  the  bushel  and  baking  is  1 6*, 

a* 

Tfe  price  of  the  peek  loaf  when  the  bushel 
Wd  baking  is  16>;  «  ,  t    I 

Jte.  do.  is  l6#,  5cf.  4      C    4 

.Hit      Ml 

1%     5 


One  half,  or  price  at  16*.  3o\  6    9§ 

< 

And  insetting  the  assize  the  magistrate  or  justice  of  the  peace*  Allowance  W 
Aill  immediately  before  setting  the  assize,  add  to  what  shall  "ie* 
appear  the  average  price  per  quarter  of  wheat  the  sum  of  5ff, 

•  account  of  the  additional  duty  on  salt  imposed  by  38  Geo.  3, 
^4J.  so  as  to  increase  the  average  price  bd.  per  quarter, 
•ttl  shall  in  setting  the  assise  make  use  of  such  increased  average 
price  so  long  as  such  additional  duty  on  salt  shall  continue.  3* 

Whfcre  an  assize  of  bread  is  6et  no  person  shall  make  for  sale  Assize  to  be 

*  expos*  to  sale*  any  sort  of  bread  extoept  zchtdteH  and  house*.  «bwrfe4. 
Hdj  otherwise  brown  bread,  and  sufch  other  sorts,  as  ib  such 

lace  are  allowed  to  be  made  or  sold,  by  the  pertous  authorised 
set  the  assize ;  but  where  St  hath  been  usual  to  make  bread 
th  the  meal  of  rye,  barley,  oats,  bcaus  or  pease,  or  with  the 
al  Hi  Any  such  different  sorts  of  grain  misted  together;  or 
ad  shall  be  allowed  to  be  made  therewith,  such  bread  may 
there  made  and  sold.  And  if  any  person  offend  in  the 
trifi*  and  be  convicted,  either  by  confession  or  the  oath 
me  witness,  before  any  magistrate  or  justice  he  shall  forfeit 
40s.  nor  less  than  20sf  as  *ucJ>  magistrate  thinks,  , 


$1  Geo.  4.  c.  ?fl.  #.  3, 


•  f 


m 


BREAD* 

TABLE  If. 

.  t  I  9 

TABLE  of  the  Assize  of  Breed  made  of  other  &*!*.&& 

IVheat. 

One  column  contains  the  prices  of  (be  bushel  of  grain,  A 
allowaoce  for  baking  included ;  wfrieh  prices  are  either  for  il 
Winchester  bushel  of  rye,  barley,  oats,  teens,  uaslie,  afar  ai 
cellany,  consisting  of  two-thirds  wheat  and  ofta-thini  rye;  ti 
priceof  which  being  known,  the  magistrates  nre  to  add  As  i 
tended  allowance  thereto;  the  amount  of  which  being  fous4  i 
the  first  column  the  Heights  and  the  price  follow  in  the  com 
pending  columns. 

But  obserre  that  where  bread  is  allowed  at  an/ time  to 
made  for  sale  of  pease  only,  the  assixeaad  price  thereof  are 
be  set  and  fixed  from  the  bean  columns :  and  where  bread  is  < 
dered  to  lp  made  for  sale  of  a  coarse  sort  of  maslin  or  raise 
laoy  grain,  consisting  of  one-third  rye,  ene»third  barley,  a 
pne-third  either  pease  or  beans,  the  assfw  sod  priep  then 
aire  to  be  set  and  fixed  from  the  barley  columns. 

The  table  is  also  framed  lor  bread  to  be  made  of  the  wh 
produce  of  the  said  several  grains,  except  the  bran  or  ha] 


>iic«  mtk* 
takiaf. 

wiiGBTOf  tbi  *mr  UUf. 

Rye. 

Baitoy* 

Oftta. 

Beans. 

Nastia. 

*d.    - 

•a;  dr. 

as.  dr. 

o«.  dr. 

te.  dr. 

ob.  dr. 

1    0 

68    $ 

$7    8 

31    4 

sale 

70  .0 

1    3- 

50    0 

54    0 

25    0 

en  o 

56    0 

1    6 

41  10 

45    0_ 

20  14 

55  12 

46  10 

1     9 

35  11 

38     9 

1<7  U 

47  14 

40    0 

2    0 

3)     4 

3S  12 

15  19 

41  14 

35     0 

a   3 

27  13 
25     0 

30    0 

13  14 

37    4 

31     2 

a   6 

27    0 

12    8 

53    8 

28     0 

S    9 

22  n 

24     9 

II     6 

30     7 

f5     6 

3    0 

20  13 

22     8 

10    7 

27  14 

23    5 

3     3 

19    4 

20  12 

9  10 

25  12 

21    8 

3    6 

17  13 

19    4 

8  15 

23  15 

20    0 

3    9 

16  11 

18     0 

8   -5 

22    5 

18  10 

4    0 

15  10 

16  14 

7  13 

20  15 

17     8 

4     3 

14    0 

15  14 

7     6 

19  11 

16     8 

4     1> 

13  14 

15     0 

6  15 

18    10 

15     9 

4    9 

13     2 

14    4 

6    9 

17   11 

14  12 

5    0 

1'2     8 

13     8 

6     4 

16  12 

14    0 

5    3 

11   14 

12  14 

5  15 

15  14 

|  13     5 

5    6 

11     5 

12     4 

5  11 

15     9 

12   11 

5     9 

10  13 

11   12 

b     7 

14     9 

12     f 

ti    0 

10     6 

11     4 

5     3 

13  15 

U  10 

f»    3 

10     0 

10  13 

6    0 

13     4 

11     S 

C    6 

9  10 

10     6 

4  13 

12  10 

10  12 

6    9  . 

9    4 

10    0 

4  10 

13     6 

10    6 
1  10    0     | 

-?  o 

8  15 

9  10 

4     8 

11     S 
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BREAD.  363 

Kiery  assise  stall  be  set  in  avoirdnpoise  weight,  of  sixteen  A**»*«  uj l*** 
tact*  to  the  pound,  and  the  tables  shall  extend  to  bread  made  ^Jv^    *°^ 
ith  the  flour  of  wheat  mixed  with  the  flower  of  other  grain,  w  * 
also  to  bread  made  with  the  flour  of  other  grain  than  wheat, 
d  the  assise  of  all  such  mixed  bread  shall  beset  according  to 
stables,  31  Geo. 2.  c.  29.  #.  5. 

Erery  corn  meter  of  the  city  of  London,  employed  iti  work.  Price*  of  gndu 
I  or  measuring  and  delivering  out  wheat  within  the  said  city  ,,ow  l<>  **  <*** 
the  liberties  thereof,  or  the  weekly  bills  of  mortality  or  icitL  j.ifi*d  iu  Lcm* 
ten  miles  of  the  Royal  Exchange,  shall  weekly  before  14  at 
on  on  ev ery  Monday  enter  in  a  book  at  the  corn  meter's  of- 
b  a  true  account  in  writing  of  all  the  wheat  weighed  and 
lireredby  such  corn  meter  in  the  course  of  the  preceding 
ek :  ana  before  3  in  the  afternoon  a  correct  return  of  th* 
teat  so  entered,  shall  be  prepared  in  writing,  and  certified 
oath  to  the  mayor,  or  left,  at  the  cocket  office  in  the 
lasion-house  by  the  meal  weighers,  and  also  before  3  o'clock 
entered  by  such  meal  weighers  in  some  book  at  the  town 
rk's  office :  37  Geo.  3.  c.  08.  s.  1,2. 
Also  comfactors  arc  every  week,  before  3  in  the  afternoon 
erery  Friday,  to  deliver  a  true  account  in  writing  to  the  mral 
ighers  specifying  the  quantities  and  prices  of  all  wheat  sold 
1  deliverc#by  them  from  the  Monday  to  the  Saturday  inchu 
e»  io  the  week  next  preceding  such  Friday,  and  every  such 
rn  factor  shall  within  one  calendar  month  next  after  he  shall 
pn  to  deal,  take  an  oath,  or  beingaquaker,  affirm, that  he  will 
ike  such  return  in  the  form  prescribed  by  the  act,  and  the 
4  mayor  is  to  administer  the  same  and  grant  a  certificate  there* 
to  be  registered  in  the  town  clerk's  office  ;  and  if  any  person 
ID  carry  on  the  business  of  a  cornfacfor,  without  taking  such 
tfc,  or  so  affirming,  he  shall  forfeit  50/.  37  Geo.  3.  c.  VS.  s.  5. 
And  weekly  before  3  o'clock  in  the  afternoon  of  every 
oaday  a  general  return  of  the  quantities  and  prices  of  all  wheat 
H  and  delivered  in  the  course  of  the  preceding  week  but  one, 
Ik  the  average  price,  shall  be  prepared  from  the  same  accounts 
the  meal  weighers,  or  such  persons  as  the  court  of  mayor 
■  aldermen  shall  appoint,  and  shall  also  be  entered  by  such 
al  weighers  in  some  book  at  the  town  clerk's  office,  37  Gey. 
€.  98.  s.  4. 

And  no  corn  meter,  meal  weigher  or  person  employed  in 
k  preparing  or  keeping  of  returns,  shall  permit  them  to  be 

'  or  made  known  to  any  one,  without  the  order  of  the 

tyor,   except  only  such  magistrates,  officers  and  other 
as  such  returns  are  intended  to  be  inspected  and  ex. 

by*  on  pain  of  forfeiting  not  exceeding  20/.  nor  less  than 
37  Geo.  3.  c.  9a  s.  24. 

every  baker  shall  prepare  and  deliver,  weekly,  on  every 

at  the  cocket  office  in  the  Mansion- ho  ute9  a  true 

I  writing  under  his  hand,  of  all  meal  and  flour  made 

boaght  bv  such  baker,  within  the  seven  days  next  pre- 


i 
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fccding  such  Saturday,  for  the  purpfose  df  mating  wheat* 
bread  ;  specifying  in  words  at  lerigth,the  street,  or  other  plac 
and  parish,  wherein  snch  baker  shall  carry  on  his  business,  tl 
names  of  the  sellers,  the  respective  quantities  and  sorts,  andtl 
prices  at  which  the  same  shall  have  been  sold ;  and  such  n 
1  count  from  any  baker  within  the  city  or  bills  of  morUlir 
shall  be  prepared  aud  delivered  before  eleven  of  the  clock  in  t) 
forenoon  of  the  Saturday,  and  from  any  baker,  without  the  bil 
of  mortality,  but  within  ten  miles  of  the  Royal  Exchange,  shi 
be  so  prepared  and  delivered  before  five  of  the  clock  in  tl 
afternoon.     38  Geo.  3.  c.  lv.  &.  ]; 

And  for  enabling  bakers  to  prepare  such  accounts;  the 
•hall  be  provided  by  the  clerk  of  the  cockct  office,  print 
forms  of  such  accounts,  and  bakers  are,  on  application  to  t 
office,  to  be  supplied  with  such  printed  forms  at  one  shilling  ai 
•ix  pence  per  hundred.     38  Geo.  3.  c.  It.  s.  2. 

And  the  further  to  enable  them  to  prepare  snch  accounts 
ineal  and  flour,  it  is  enacted,  that  upon  every  delitery  of  m< 
or  Hour  to  any  baker  there  shall  also  be  delivered  a  true  bill 
parcels,  signed  by  the  seller  or  his  agent,  with  the  real  quaa 
ties  and  prices,  and  day  of  the  month;  and  in  default,  every  pe 
•on  being  a  seller,  and  not  delivering  such  bill  of  parcels,  sk 
forfeit  forty  shillings.     37  Geo.  3.  c.  98.  s.  7. 

And  the  prices  shall  be  absolutely  fixed  at  the  time  of  saJ 
and  before  the  delivery,  andsball  not  depend  on  the  price  at « 
time,  subsequent  to  such  delivery;  and  if  any  person  shall  sell* 
buy,  or  i»gree  to  sell  or  buy,  meal  or  flour  contrary  hereto,! 
shall  forfeit  twenty  pounds.     37  Geo.  3.  c.  98.  s .  8. 

And  every  baker  within  the  said  limits  ;  shall,  within  one  ci 
fetular  mouth  from  the  time  when  he  shall  begin  to  make  bre* 
take  a  certain  oath,  or,  being  a  quakcr,  affirm,  in  the  forms 
forth  and  directed  by  the  act  that  he  will  make  such  retuni 
and  in  particular  that  he  Kill  not  use  or  cause  to  be  used,  It 
uLuni  or  other  pernicious  ingredients  in  the  making  of  bf& 
or  roll  to  be  sold  by  him,  before  the  lord  mayor  (whether  0 
bak  it  reside  within  his  jurisdiction  or  not),  ov.  any  other  jtrtfi 
within  whose  jurisdiction  such  bdker  shall  reside,  who  ill 
fcntnt  ji  certificate  thereof,  to  be  registered  in  the  town  clerk 
cilice,  without  letk;  and  in  case  any  person  shall  carry  onu 
trade  of  a.  baker,  without  taking  the  said  oath,  or  aftirmtflgl 
atort^aid,  such  person  shall  forfeit  five  pounds*  38  W 
c.  h .  >.  4. 

And  if  anv  one  who  shall  take  any  oath  fviz.  comftwW 
fee  s.  .).  or  baker*  v.*  mentioned  in  this  clause;.  2,  4,  7,  *■ 
villi.!!)  forswear  himself,  or  *hull  at  anytime  afters*** 
\:ii)>d-y  b/cuk  urn/  *i(th  oath  ;  Mich  person  shall  be  subject" 
be  pn scented  as  for  perjury.     J8  Glo.  3.  c.  lv.  $.  18. 

Weekl)  before  .1  ot'the  clock  in  the  afternoon  of  every  H| 
day,  a  penend  retuni  of  the  quantities,  sorts,  and  pricc%1 
ail  xneal  aiul  Hour  made,  ol  wheat  at  slia.il  have  been  bougbll 
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he  course  of  the  preceding  week,  and  mentioned  in 
counts  together  with  the  average  price,  shall  be  pre- 
i  the  same  accounts,  by  the  meal  weighers,  and  shalL 
of  the  clock,  be  entered  by  them,  in  some  book  at 
lerk's  office.     37  Geo.  3.  c.  98.  s.  10. 
l  general  return  shall  contain  the  quantities,  sorts, 
and  average  price,    of  all  such   meal  and  flour,  as 
been  bought  by  the  bakers  within   seven  Joeys'  next 
he  Saturday  which   shalj  have   last  elapsed    at  the 
paring  such  general  return.    38  Geo,  3.  c.  Iv.  s.  5. 
ny  corn-meter,  or  any  corn  factor,  or   of  any  baker, 
;al  weigher,  or   other  person  appointed    to   return 
iesand  prices,  shall  neglect  or  refuse  to  deliver  sucll 
r  shall  knowingly  make  any  false  entry,'  return, 
,  or  deliver  any  false  account,  or  if  any  constable 
e  or  neglect  to  obey  any  warrant  delivered  to  him, 
hand  and  seal  of  any   magistrate  or  justice,  or  to 
ther  act  requisite  to  be  done,  ho  shall  forfeit  not  ex-' 
i  pounds,    as  the  magistrate  or  justice  shall  think  fit. 
.  c.  98.  *.  18.  38  Geo.  3.  c  lv.  s.  6. 
fly  baker  shall,  in  order  to  evade  this  act,  receive 
*  indirectly,  from  any  person  from  whom  he  shall  have 
shall  intend  to  buy,  any  meal,  any  allowance  in  mow 
otherwise,  by  way.  of  lessening  the  price,  or  so  as 
ctual  cost  shall  be  thereby  in   reality  or  virtually 
than  what  shall  in  such  weekly  account  beset  forth 
xl  price,  then  every   person  so  making  such  allow- 
also  every  baker  receiving  the  same,  shall  forfeit  not 
twenty,  nor  less  than  five  pounds.  38  6Vo.3.c.  lv.*.  7. 
cry  buyer  or  seller  of,  or  dealer  in  wheat,  or  meal, 
ade  of  wheat,  shall,   on  request  by  one  of  the  meal 
disclose  the  true  prices  which  any  quantities  and  sorts, 
te  within  fourteen  days  then  last  past  shall*  have  been 
bought  or  sold  at,  with  the  several  quantities  and  sorts, 
3  pa  rent  purposes  for  which  the  same  shall  have  been 
)gether  with  the  occupations  of  the  buyers.    37  Geo* 
.  11. 

e  said  court  of  mayor  and  aldermen,  or  the  lord  .may- 
r  justice  of  the  p«ace,  may  order  any  baker,  at  any 
5  time  withiu  fourteen  days,  after  (heir  delivery,  to 
he  bill  of  parcels  to  them,  or  to  the  meal  weighers,  and 
ich  baker  shall  not  within  seven  days,  after  such  or- 
ce  such  bill  of  parcels,  he  shall  forfeit  51.  37  Geo. 
u  13. 

case  any  buyer  or  teller  of  or  dealer  in  wheat  or  meal, 
e  to  disclose  and  make  known  the  same,  or  shall 
r  give  in  any  false  price,  or  any  untrue  account  of 
pS  or  sorts,  or  of  the  apparent  purposes  for  which 
iball  have  been  bought,  the  offender,  on  being  coiu 
he  oath  of*  credible  witness,  shall  forfeit  not  exceed* 


r--1  appirar  uu  such  summons   i«uia   iiiuui  tnaii  uc  maac 

j    "  lurh  summons  hating  been  duly  served),  or  if  any 

f  J  fcunimoncd  shall  appear,  and  njglrct  to  answer  on 

.   ;  Questions  as  shall  be  proposed,  wilhdut  some  rcasonal 

l  <  the  defaulter,  on  conviction,   cither  by  the  oath  of 

\  i  ivitiicifi,  or  his  own"  confession,  shall  forfeit  not  exec 

r    '  as  such  court,  or  lord-mayor,  or  justice,  shall  think  fi 

•  i  any  person  shall  forswear  hinm-lf,  he  shall  be  subj 

*  I  prosecuted  as  for  perjury.     37  GVo.  3.  c.  90,  $  20, 
\  ;  In  all  returns  to  be  made,  the  quantities  of  corn  < 
Vm                                     shall  be  Computed    by  the  bushel   of  eight  gallons,  < 
p!                                     Winchester  bushel,  and  flour  shall  be  computed   by 
jf|                                     Hhich   shall  contain  live  bushels,  or  £S()Jbi.  height* 
[g                                      3.  c.  00.  {  14. 
Jj              When   the  as-      Every  Tuesday  after  the    return,    the  arsize  and 

sue  shall  beset  an  bread  to  be  made  of  the  flour  or  meal  of  wheat,  an 
m  ou<ion.         exposed  to  sale  within  the  limits  aforesaid  (except  as 
%  ter  is  excepted,  and  the  prices  to  be  paid  tor  the  sa 

shall  be  set  by  the  court  of  mayor  and  aldermen,  if 
then  sit,  and  if  not,  then  by  the  lord-mayor,)    wha 
price  of  the  bushel   of  wheat  or  sack  of  flour,  ma 
and  40  Geo*    3.  c.  74.  *.  2. 

And  the  assizes  of  bread,  shall  take  place  i 
Thurt'ity  next  ensuing,  and  be  in  force  (except  \ 
city  of  Westminster  and  suburbs  thereof,  the  bo 
Southtcark,  and  the  weekly  bills  of  mortality  in  tl 
o(  Surrey)  until  anew  assise  shall  be  set;  and  after 
ting  of  such  assize,  the  assize  so  set,  shall  be  mad< 
but  before  auy  advance  or  reduction  shall  in  ai 
j  be  made  in  the  price  of  bread,  the  n>ca|  weighers  s! 

at   the  common   hall   of  the  company  of  bakers,  a 

ALm        ■•••tat  •>_£•■  «>v»  mm         «-»  #       41***       4-  «»  •  *     ii  «ll  «i«i|f  It*         #%  M*  *%+%  4i«««*f«4B        A*  ■■» 
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lot  by  45  Geo.  3;  c.  xxiii.    on  account    of  the   great  in-  Tncrcnsed  al- 
;se  in  the  several  articles,  used  in  the  making  and  baking  of  (owance  to  tht . 
id,  since  the  passing  of  stat.  37  Geo.  3.  c.  98,  the  allowance  London  bak«. 
he  bakery  when  the  assise  shall  be  set  from  the  average  of 
it,  shall  be  16s.  per  quarter  or  2*.  per  bushel. — And  when 
issize  shall  be  set  from  the  average  price  of  flour,    such  aN 
wee  shall  be  13 j.  4d.  per  sack,  being  in  each   case  an  in. 
se  of  half  an  assize,  and  the  court  of  mayor  and  aldcrmcn,or 
ord  mayor,  shall  make  such  addition  by  adding  one  half  an 
e  to  each  of  the  prices  in  the  foregoing  table,  s.  1. 
nd  by  38  Geo,  3.c.  Iv.  j.  8,  when  the  magistrates  shall  set  Alio  wane*  fee 
issize  of  bread,  they  shall    immediately  before  setting   such  salt. 
c,  add   to  the  average   price  per  quarter,  if  they  were 
n!  by  the  average  price  of  wheat,  the  sum  of  5d.  on  account 
le  additional  duty  on  salt. — Or    if  they  are  guided  by  the 
ige  price  per  sack  of  Hour,  they  arc  to  add   thereto  4d.  per 
,  so  as  to  increase  the  average  price  so  far. 
nd  by  45  Geo.  3.   c.  xxiii.  on  account  of  the  last  duties 
>alt  they   shall  also,   before   the  setting   of  such  assize, 
to    the  average  price   per  quarter  of  wheat  6d.  and  the 
ige   price  per  sack  of  Hour  5d.   independent  of  and  in  ad* 
a  to  the  allowance  by  stat.  38  Geo.  3.  c.  If.  s.  2. 
henever  there  shall  be  any  difference  between  the  aver* 
price  of  wheat  or    Hour  returned,    and  the    price  from 
h  the  assise  shall  be  set,  the  amount   of  such  -difference 
be  entered  in  a  book  at  the  cockct    office ;    and   when 
all  appear  that  upon  such  differences  being  added    togc- 
they  amount  to  a  sufficient  sum,  either  iti  favour    of  the 
ic  or  of  the    baker,  to  make  a  variatioii  in  the  price  of 
I    of  half  an  assize,  then  the  court  of  mayor  and  alder. 
or  the  lord-mayor,  shall  make  such  addition  to,  or  de- 
on  from,  the  average  price  returned,    and  in  setting   the 
assize,  either  lower  or  raise  the  same  one  half  an  assize^ 
m  case  may  require,  accordingly  as  the  difference  and  the 
l  from  wiiich  the   assize  shall  have    been  set,   appear  to 
been  in  favour  of  the  public,  or  of  the  baker.  38  Geo.  3. 

t.9. 

id  all  the  provisions  contained  in  the  37  Geo.  3.  c.  98.  con- 

ag  wheaU-n  bread  and  household  bread,  shall  extend  to  the 

Bg  and  selling  of  standard  wheatcii  bread,  and  the  mayor 

lldennen  shall  fix  an  assize  or  price  of    standard  wheaten 

!»apon  such  principles  as  they  now  fix  the  assize  or  price  of 

lea  and  household  bread,  and  they  shall  make  a  due  allaw- 

bo  the  bakers  for  making  and  selling  the  same,  according 

k  opinion     of  what  ought  fairly   to  be  allowed  them  for 

table  and  Mpetoce  iu  making  and  selling  the  said  staiu 

r*^ffT1  bread.      39  and  40  Geo.  3.  c.  97.  *.  20. 

i court  of  mayor  and  aldermen  of  every  other  city  where  Ho*  the  prlcet 

0^  i  B  b  vf  grain  art  to 


aeesrtaVa  u  there  h  !>it!i  court,  ar.d  w*en  IsfaVtbuA  afo;ttlir* 
J*******""'  Isnosuch  court,  or  th.> ,nrMdo*i •« »H, Ub*q(W,  I 
f3^tT3u«  othcr  chief  magistrates  ofW«£  B*nj*e»lln\tWjMajl 
Haiti  of  Los-  or  boroughs,  the  mayor,  heftA,  uMfMij  'WttjUik1* 
Am.  gbtratcs ;  or  two  justices  ttnere  flefafc  ntt  aTM^oaB 


prices  which  the  several  Mitt  of  itaJflj  «■*!»  C*  ** 
make  the  different  sorts  <*  breed)  Mlbrb  tWl 
markets  in  or  near  such  ph*,  dth^  the '  WndBB  aa 
be  certified  upon  oath  onto  nek  coftft,  6*  Mngfal 
such  manner,  and  by  men  person*,  and  •»  am 
■  every  week,  as  they  iM  appoint ;  and  the  price 
fieri  sli&ll  be  entered,  by  the  imtt  wh«  Certify  aha 
lome  book  kept  by  them.  Xnd  wtttMi  We)  day!  a 
price  so  returned,  the  llifee  MBd  weight  Br"  ejraad  1 
such  place,  and  (Be  price  for  the  aaia%  ahnll  be'* 
court  of  mayor  and  alderman  Of  each  ettjr  When 
aueh  court,  and  the  One  rhalt  aft;  and  when  i 
■hall  not  sit;  by  the  major;  and  when  (here  it 
•ML  by  the  mayor,  btJHfty  dr  ether  chk*  asngbtr 
A  toWna  corporate  and  boroagb*,  by  the  mayor,  it 
ecrmesr,  of  What  dtle*  nttgfcHratca  ;  end  bytwejaaa 
there  h  ao  inch  Mayer,  «*.  Ml  the  nata  Mad  weigh 
and price w att, to entry aaeh .place,  then , eamajMaoi 

day  to  wery  week,  and  betofbrceiefrack  One,  at 

lug  terren  days  from  the  setting  such  assize,  and  be  * 

lie  to  such  manner,  ae  such  court  or  magistrate*  direct 

2.  c.  49.  f.  7. 

Rnw  i*  plwci      If  two  justices  of  counties  at.  targe,  riding*  or  dirbti 

wiihin  conniiei  *tany  time  think  fit  to  set  an  assize   of  bread,    far  i 

a*  luge.  within  their  jurisdiction  ;  such  justices  may  came  the  p 

frain,(fit  toniBketheBCTeralsortsof  bread  made  for  h 

place)  sella  for,  to  the  corn  market  in  smear  such  pbv 

tbewholemaxket,  to  be  certified  on  oath   to  tbem  at 

•pectire  houses  in  such  county  or  flirision,  on  aae 

•Very  week  as  they  shall  appoint,  by  the  napectin 

the  market  in  or  near  inch  place,  or  such  other  pereot 

justices  shell  appoint :  and  •  the  price  of  grain,  fml, 

ao  returned, sballbeentcitd  by  the  person*  wbo  retail 

to  tome  book  kept  far  that  purpose.    And  within  tax 

ler  such  return  to  inch  justices,  the  price  and  eerin 

may  be  by  them  iet,fornot  exceeding  fourteen  days : 

*wize  io  set  shall  commence  after  every  setting  thvrai 

made   public  in  inch  place    fur  which   the  same*** 

such,  manner  at  the  justices  shall  order,  31  Gee.  4.1 

BHMn.m.vi'i-      Any  baker  of  bread  for  sale,   where  ft*  •price  elK 

.  tpiit  ttta  ctiti-  breid  shall  be  set,   shall  hare    liberty,  in  the  day 

.jEcau.         _    next  day  after  erery  return  of  the  price  of  grate'i 

'    te  see  the  entry  of  the  price  of  grain,  meal,  a**ia> 


BREAD. 


art 


rig  any  tiling  for  the  same :  that  every  such  maker 
for  tale,  may  have  an  opportunity  on  the  said  next 
*  such  entry,  to  offer  to  such  court,  chief  magistrate 
»f  before. any  such  assize  be  set,  objections  against 
pee  0r  reduction  in  the  assize  or  price  of  bread  in 
p.     jl  Geo.  %  c.  29.  s.  9. 

)tcr  #r  maker  of  bread  for  sale  shall  be  liable  to  Bakers  to  pay 
fee*  to  any  person  for  any  assize  of  bread  being  set,  no.f,'e  for  cta* 
\r  published.  31  Geo.  %  c.  30.  #.  10.  *Ml*e' 

rm  of  Ike  return,  or    th»  certificate  of  the  price  of  F"rm  o("  tht 

i  u   n  u  i >ii         lL  ^  returns  to  be 

lour  shall  be  at  folio weth,  w:,  made. 

ices  of  grain,  meal  and  flour,  as  sold  in  the  corn 
:etiii  i"i  i  in  the  ■■«■■■  ef  ■-  «■  the-  ■  ■■  day 
— 1!8 


prheat  • 

id 

rfceaten  flour 
I  flour 

I,  or  floor 

al  . 


,  floor,  or  meal 
I,  or  flour 


at 

at 

at 

at 

at 

at 

at 

at 

at 

at 

at 

at 

at 

at 

at 


by  thebushel. 

by  ditto. 

by  ditto. 

by  the  sack* 

by  ditto. 

by  thebushel. 

by  the  bushel. 

by  ditto. 

by  ditto. 

by  ditto. 

by 

by  the  bushel. 

by 

by  the  bushel. 

by 


f  of  which  returns  the  persons  appointed  to  make  the 
1    sign   their  names  or  marks.     31  Geo*  %  c.  29, 


of  bread  shall  be  set,  the  same  shall  be  made  Form  of  DnM:« 
form  following,  viz.  canon  of  ihc 

asiue. 


b  mum  of  bread  set  the  — 
t  ••to  take  place  on  the 
t  coMing;  and  to  he  in  force  - 


-  dav  of  — 
►  —  day  of  • 
for  the  said 


§Ct$  wiare  penny,  twopenny,  sixpenny,  twelve* 
efckteenpenny  ioares    shall  be  made,  as  follow* 

B  b  2 
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The  pcnii v  loaf  wheaten  i; 
Ditto  household  is  to    wei 


The  twojjf  liny  loaf  wheateu  is  to  weigh 
Ditto  household   is   to  weigh 


The  sixpenny  loafwheaten   is 
Ditto  household  is  to  weigh 


to   weigh     - 


The  twelve  penny  loaf  wheaten  is  lo  weigh 
Ditto  household  is  to  weigh 


The  eighteen  penny  loaf  wheaten  is  to  weigh 
Ditto  household  is  to  weigh         -         - 

And  in  places  where  quartern,   half  peck,  and   peck  ha 
shall   be  made,  then  as  follows  : 


The  peck  loaf  i 
wheaten    is  to  > 

«.igh    -    J 

Dili  a  house-  1 
hold  is  to  } 
weigh     -    '      J 


and  U  to  be  I 
sold  for  -  I 


and  is  to  be  J 
sold  for  •    I 


1 


And  the  half  peek,  and  quarter  of  a  peck  loaves  of 
and  household  bread  are  (o  weigh  in  proportion  to  the 
[kck  luaf  of  w beaten  or  household  bread  ought  lo  wcig&j  \ 
aie  to  be  sold  according  t«  the  price  a  peek  loaf  of  wheats 
household  bread  respectively  is  to  be  sold.  And  whenever 
liiead  >haU  be  ordered  to  be  made  bvany  socb  magistrate  w 
lices,  within  ll-i-ir  jurisdiction,  with  the  Hour  of  rye,  bark  t,  I 
|vas  or  b.  ans,  either  alone  or  mixed  with  the  rtour  of  any  l 
^i;iiii.  tlii-i^Le  I'fstich  bread  shall  be  made  public  in  such  Mr 
js  l!ie  ^i]  n.a-istrate  or  justices,  who  set  the  assize,  shall  di 
MO\,i.  a.  e.  VJ.  s.  V2. 

In  place*  n  liere  any  sixpenny,!  wclvepenny,and  eighteen*; 

.  loaves  shall  lie  oreliicd  lo  be  made  or  sold,  no  peck,  ba!f-[ 

i"  or  ijiMiti-rul'a  [mi!,  loaves  shall  be  allowed  at  the  same  ti 

"  be  there  made  or  sold,  that  one  of  those  sorts  of  loarcs  m 

tie  ml:  i  ii.i  ll;e  o:!,.  .murl,  to  the  injury  of  unwary  people;  l 

p.ii-i  lint  every  one   h!m>  offends  in   the    premises,  aud   is 

cured,  iJ'jII  l-i- every    oitenee  forfeit  a  sum  not_  exceeding 

iiu.ieb»l!...ii'ii.».  a.  tin'  magnate  before,  wliumhe n OCM 

thinks  lit.     .'.1  Vet'.v.e.'iS.*.  13.  37  <Jea.  3.  c.  98.1.  If 

,         ltmeiery  hake,  and  filler  (if  bread,  nwy  make,  lake," 

JC  Io.,ieS  tailed  hatfHuwter  of  a  peek  loaves,  which  shall  ' 

two  pounds  iwooauitsHtelvudiadiuis,  and  on  which  in 
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id  price  shall  be  sot  in    proportion  to  other  broad  ;  and  all 

ie  acts  relating  to  sotting  any  asii/e  or  price  of  bread,  shall  be 

tended  to  such  loaves.  41  Geo.  A.  Scss.  2.  c.  12.  *■.  G. 

If  for  the  better  carrying  into  execution  this  act,  the  justices  Hundreds  nuy 

all  at  any  general  or  general  quarto.-  serious,  tix  that  any  him-  b*  tU™1,,d  {wr 

"ed  or  place  in  the  county,  ought  to  bo  considered  as  in  any  one  MSI1€^ 

Urticular  hundred,  riding  or  division  in  order  that  the  assize  of 

fad  set  for  such  particular  hundred  or  place,   may  extend   to 

ch  other    hundrrd   or  place,  it  shall  be  lawful  for  them  so  to 

i ;  but  by  m>  doin*r,  no  justice  of  peace  of  any  such  comity, 

all  be  excluded  from  acting  as  a  justice  in  any  hundred  or  di. 

Ron  in  which  any  such  particular  towns  or  places   lie,   or  the 

size  for  them  is  set.     31  Geo.  2.  c.  29.  s.  1 1. 

An  entry  shall  be  made  by  every  clerk  of  the  market  or  other  ^,ort  of  t'** 

&son  appointed  to  make  such  certificate  as  hereby  is  directed,  J^J^     °   *9^ 

some  book  to  be  provided  and  kept  by  them    respectively  for 

at  purpose,  of  every  return  made  in  pursuance  of  this  act,  and 

the  rate  at  which  the  price,  assize,  and  weight  of  bread  shall 

*m  time  to  time  be  set  within  the  jurisdiction   of  every   such 

Srk  of  the  market,  which  book  any  inhabitant  shall  have  liberty 

inspect  without  foe.     31  Geo.  2.  c.  29.  s.  1  J. 

After  an  assize  of  bread  set,  no  alteration  shall  Ik*  made  there.  Assixtnot  m  i»« 

»  in  any  subsequent  week,  unices  when  the  price  of  wheat,  or  altered  _iiil  tl»« 

her  grain  is  returned,  as  ha  vim;  rose  three-pence  each  bushel,  pr'cc  0V('(>ru 
a  ~  '  ■      cither  tisi'i   or 

tire  than  the  last  return,   or  fallen   three-pence  each    bushel  fa||83,i .  tt 
mtx  than  the  last  return,     31  Geo,  2.  c.  29.  s.  1ft.  bushel. 

Jf  any  meal-weigher,  clerk  of  any  market,  or  other  person  ap-  ptm;ihmmt  of 
tinted  to  certify  the  price  of  grain  and  Hour,  neglect  to  do  any  otticn*  t'.r  *W- 
ing  by  this  act  required,  or  knowingly  make  any  false  certi.  tuull> 
*£e,  or  if  any  constable  or  peace  officer  neglect  to  obey  any 
arrant  delivered  to  him  of  any  magistrate  or  justice  of  peace, 
?  to  do  any  act  requisite  for  the  carrying  this  act   into  cvecu- 
ao  ;  every  person  so  offending,   being   convicted,  shall  forfeit 
It  exceeding  bl.  nor  less  than  20*.  as  the  magistrate  before  whom 
lb  convicted  shall  order.  31  Geo.  2.  c.  29.  s.  17. 

In  case  any  buyers  or  sellers  of  or  dealers  in  corn,  groin,  ,or  Buyer  or  «e  ll*r 
par,  on  request  by  the  clerks  of  the  markets,  or  other  per-  lo.  !^!a™  ,),1C 
jpi  appointed  to  certify  the  prices  of  grain,   meal  and  Houry  ■ 

Cthe  markets  within  their  jurisdictions,  shall  refiiac   to  (lis- 
to  them  the  prices,  the  several  sorts  of  grain  and  flour  are, 
\mfidc  bought  at  or  sold  by  or  for  them,  at  any  corn   market, 
other  place,  where  grain  is   usually  publicly  sold  within  the 
liction  of  such  persons  who  request  such  account ;  or  shall 
jly  give  in  to  any  such  clerk  of  the  market,   any  false 
or  any  price  made  by  deceitful  means,  ho,  being  coiitictcri 
'the  oath  of  one  witness,  or  ailtrruation  if  a  Quaker,   or  on 
I,  6 hall  forfeit  not  exceeding  10/.  nor  less  than  4C$.  at 
■Mgbtrmtc  shall  order.     31  Geo.  2.  c.  20.  .v.  IS. 
Jfau/sadi  court,  magistrate,  or  justice,  who  shall  have  or.. 


served;,  oril  any  person  so  summoned  appear,  and  ire 

swrr  without  tome,  just  excuse,  he  being  convicted  eit 

oath  of  one  witness,  or  confession,  before  any  such  c 

cistrafe,  or  justice,  shall  forfeit  not  exceeding  10/.  an 

than  40s.  and  if  any  person  examined  upon  oath  wilfull 

himself,  lie  shall  bo  subject  to  be  pro-ecu  I  I'd  as  for  pc 

indictment  or  information ;  and  if  convicted,  be  liable 

imlries  of  wilful  uud  corrupt  perjury.     Provided  that 

bo  summoned  be  uot  obliged  to  travel  above  live  miles 

place  ot  Lis  abode.  3 1  Ceo.  3.  c.  89.  t.  I  !>. 

B.k*r  of  brc«l      Whenever  any  court,  niac>tratc  or  justices,  order 

*"**  ihin        *°  *"■'  ma^e  within  their  jurisdictions,  of  the  flour  of 

^hcii,  * •hmll     grain  than  wheat,  or  to  be  mixed  with  the  dour  of  w 

cfiufon  to  the  be  made  with  the  flour  of  any  other    grain,  either  i 

•*>■».  mited  together,  all  persons  who  make  any  bread  for  s 

such  order  is  made,  shall  make  bread  with  such  mixei 

such  maimer  as  ordered  by  such  court,  magistrate  o 

and  shall  make  the  same  of  such  weight  and  goodncs 

the  same  at  such  prices  as  Midi  court,  magistrate  or  jo 

order  ;  upon  pain  that  every  person  who  offends  in  tl 

and  is  convicted,  shall  forfeit  not  exceeding  5/.  nor  k; 

31  Geo.  i.e. 'IV.  #.20. 

Bread  made  of      uut  it  has  been  since  enacted  by  astarjtc, passed  in 

mixed  Boar.      ^  anjI  person  j„  ^y  pi,^  whatwerer,  whether  tn 

bread  has  been  set  or  not,  may  moke,  sell  and  expo 

peck  haves,  half  peck  haves,  quarter*  /pare*,  and  ha 

have*  made  of  the.  tcAofc  produce  of  the  wheat  derf 

bib.  weight  ot  bran  per  bushel  *,  or  made  of  any  sot 

tmjlottr  mixed  with  meat  orjlour  of barley,  rye,  t 

wheat,  Indian  corn,  peatet  beans,    rice,    or  any  ot, 

grain  whatinercr,  or  with  potatoes,  in  such  pro  parti 
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wktaten  bread,  made  of  meal  of  an  inferior  quality,  or  any 
nuxed  bread,  shall '  imprint  upon  every  loaf  of  such  wheaten 
bread  a  large  U,  and  upon  every  loaf  of  mixed  bread  a  large  X. 
41  Geo.  3.  Sen.  2.  c.  12.  ».  2, 3. 

Also  it  shall  be  lawful  for  any  person  whatever,  in  any  place 
vhaterer,and  whether  any  assize  or  price  of  bread  shall  be  set  or 
net,  to  make,  and  expose  to  sate,  any  such  loaves  made  of  wheaten 
Mai  orflour  of  ike  tshole  produce  of  the  zoheatyorxcith  the  bran  on- 
*jV*r  the  bran  and  pollards  ^or  any  proportion  of  the  bran  and 
potior  ds,  or  any  other  part  of  the  produce  of  such  zoheat  taken 
m%erefromy  at  any  price  at  which  any  person  may  be  willing  to 
parrhase  the  same ;  But  the  price  at  which  any  bread  allowed  to 
la  sold  by  the  act  .36  Geo.  3.  c.  22.  or  by  this  act,  shall  in  all 
be  less  than  the  price  of  the  wheaten  bread  upon  which 
or  price  shall  be  set,  iu  the  place  where  such  other 
bread  shall  be  made  or  sold.   41  Geo.  3.  Sesf.%.  c.  12. 

And  if  any  such  loaves  shall  be  deficient  in  weight  accord.  T'iry.*?  .:» 
sag  to  the  assize  prescribed  by  31  Geo.  2.  c.  29,  or  if  any  such  -'---^  \-cj.  / 
'  loares  shall  not  be  imprinted  with  such  marks  ;  or  if  the  !*':- *  ,;-'-  -;,-r '; 
5  shall  have  any  mixture  of  any  sort,  or  in  any  other  pro*  j^ked  *  °'  " 
portions  than  shall  be  denoted  by  such  marks,  or  any  mixture  or 
Miclein  lieu  of  iiour  which  shall  not  really  be  the  genuine  flour 
&Vb  same  shall  import  to  be,  or  if  the  same  shall  have  in  them 
toy  alum,  or  preparation  in  which  alum  shall  be  an  ingredient,  or  if 
lay  other  mixture  or  ingredient  whatsoever,  except  only  the  ge- 
meal  orflour  or  article  .of  which  the  same  purports  to  be 
common  salt,  pure  watcr,eggs,milk,  yeast,aud  barm,  or 
other  leaven  as  shall  be  allowed  by  the  persons  who  shall 
e  sat  the  assise,  and  where  no  such  assize  shall  be  set,  then 
other  learen  as  any  magistrate  shall  allow,  shall  be  put  into 
hr  iaany  wise  used  in  making  the  dough,or  leaven  to  ferment  such 
Ingkj  or  on  any  other  account,  under  any  pretence  whatsoever, 
amry  person  offending  therein  shall  be  liable  to  the  same  penal, 
pm  and  forfeitures,  and  to  be  recovered  and  applied  in  the  same 
|maeer,  as  b  provided  by  the  said  act  of  31  Gcu.%  c.  29,  in  the 
|W  of  any  of  the  said  offences  being  committed  against  that  / 

pt  36  Geo.  3.  c,  22.  #.  3.  41  Geo.  3.  Sess.  2.  c.  2.  s.  4. 
,  That  is  tosay ;  the  several  sorts  of  bread  made  for  sale,  or  sold  True  muling  of 
Irexposed  to  sale,  shall  be  well  made,  and  in  their  several  dc-  bread. 
■Ms,  according  to  the  goodness  of  the  several  sorts  of  flour 
IftsiQof  the  same,  ought  to  be  made,  and  no  alum,  or  prepanu 
kaormixtnre  in  which  alum  is  an  ingredient,  or  any  other  mix. 
PM  or  ingredient  (except  only  the  flour  which  ought  to  be  put 
and  common  salt,  pure  water,  eggs,  milk,  yeast  and 
or  such  leaven  as  is  allowed  by  the  court  or  person  who 
of  bread  for  the  place  where  such  learen  is  used, 
hero  no  assize  is  set,  then  such  leaven  as  any  magistrate 
4fe  his  jurisdiction  shall  allow)  (ball  be  put  iuto  or  used  in 


knowingly  olfends  in  tin*  premises, and  is  convicted  cith< 
fession  or  by  (hi*  oath  of  on.'  witness  before  any  magi; 
shall  forfeit  not  eXt  ceding  bl.  ami  not  less  than  30*.  ot 
wan an(  ol  Mich  magisli  j,!r  bu  committed  la  the  house 
rectum,  or  wimi1  prisrm  w  here  (lie  alienee  is  committed 
ODcnder  apprehended,  tn  he  kept  1o  hanl  labour  for  no 
iugoiic  month  nor  less  than  ten  days,  us  such  mngi*frati 
<Iit  ;  ami  the  magistrate,  out  nf  the  money  forfeited  w 
vorcfl,  may  cause  the  o  Mender's  name,  plare  of  abode,  an 
tfi  be  published  in  some  news-papcr  printed  in  or  near 
where,  such  offence  is  com  mil  ted.  31  (lea.  '1-  c.  20.  . 
So  person  shall  knowingly  put  into  any  corn,  or  lio 
shall  lie  ground,  dressed,  bolted,  or  manufactured  for 
(her  at  the  time  of  grinding, dressing,  bolting,  orinana 
oral  any  other  tune,  any  ingredient,  mixture  or  thing, 
knowingly  seller  expose  to  sale,  any  flour  oi one  sort  n 
the  Hour  of  any  other  sort,  or  any  thing  as  mixed  with 
of  any  grain,  whirh  shall  not  be  the  real  flour  of  the 
tame  ought  to  be,  upon  pain  to  forfeit  not  exceeding  N 
than  40K.31  Ouo.Z.  c,  '29.  ».2S. 

,t  So  person  shall  know  rngly  put  into  any  bread  madi 
any  mixture  of  flour  of  any  other  grain  than  of  the 
Fame  imports  to  be,  and  is  allowed  to  be  made  of,  or 
iutouny  bread  made  for  sate,  any  other  proportion  of 
grain,  or  themeal  or  flour  thereof,  than  is  appointed  b 
or  any  mixture  or  thing  as  flour  which  is  not  the  gem 
upon  pain  to  forfeit  noi  e\cccding  hi.  nor  less  than  "M- 
2.  c  29.  $.  23. 

Sm  ll'.mv  person  who  makes  bread  for  sate,  or  sends 
or  ptiifitft  li>  rale  any  bread,  ••hall  make,  sell  or  expo* 
any  In cad deficient  in  weight,  according  to  tlieassi/cse 


BREAD.  37T, 

dn»  magistrate,  having  jurisdiction  in  the. premises,  ami 
hed  before  him  within  twenty  jour  hours  after  tike  soma 
i,  sold  or  exposed  to  sale ;  and  so  as  such  bread  complain* 
i  any  hundred  or  place,  be  brought  before  some  justice 
5  of  such  hundred  or  place,  and  be  weighed  before  such 
irithin  three  days  after  the  same  is  baked,  sold  or  expo*. 
Je,  unless  it  be  made  out  to  the  satisfaction  of  such  ma- 
,  on  behalf  of  the  party  against  whom  such  complaint  is 
hat  such  deficiency  in  weight  wholly  arose  from  some  mi- 
le accident  in  baking  or  otherwise,  or  was  occasioned  by 
infederacy.  31  Geo.  1.  c.  29.  s.  21. 
by  39  and  40  Geo.  3.  e.  74,  it  shall  be  lawful  for  any 
ate   or  justice  of  the  peace,   or  for  any  wardmote  in. 

*  the  city  of  London,  or  the  master  or  wardcus  of  the 
company,   or  the  major  part  qf  them,  or  oth£r  persons 

zed  by  any  act,  to  weigh  bread  made  for  sale,  although 
e  shall  not  have  been  exposed  to  sale,  for  the  purpose 
taining  whether  the  same  is  wanting  in  weight,at  any  time 
18  hours  after  the  baking  thereof,    s .  4- 
jvery  justice  in  weighing  such  bread  shall  have  regard  to 
3  when  it  was  baked,  and  the  period  elapsed  between  the 
and  weighing,  and  shall  on    proof  by  the  baker  of  the 
baking,  make  such  allowance  for  loss  in  weight,  not  ex-, 
the  proportion  of  allowances  in  the  last  act  mentioned, 
be  just,  so  as  to  ascertain  that  such  bread  was  originally 
id  baked  of  due  weight.  39  and  40  Geo.  3.  c.  74.  s.  4. 
icveral  wardmote   inquests,  in  the  day-time,  may '  enter  Power  given  % 
y  shop,  bakehouse,  or  other  place,   belonging   to  any  the  wardmote 
to  weigh  and  try  the  loaves   of  bread  exposed   for  sale,  l,l(lue*ls  l<>    . 
,ny  of  them  shall  be  found  wanting,   either  in  the  good-  Lom^u  andihe 
the   stuff,    or  deficient  in  the   due  baking    or  working  Ubeniev  tor 
,  or  shall  be  wanting  in  the  due  weight,  (such  weight   to  bread  wauting 
rtained  within  twenty *four  hours  after  such  bread  shall  weight. 
«n  baked,)  or  shall  not  be  truly  marked  according  to  the 
>ns  of  the  act  of  3  Geo.  Hi.  (see  Head  II.  hereafter)  such 
>tc  inquest,  or  any  four  of  then),  may  seize    such  bread, 
cr  seizure  shall,  with    all  convenient  speed,  cause   the 

*  be  carried  to  a  magistrate,  who  may  dispose  thereof  as 
ks  fit.  37  Geo.  3.  c  98.  s.  22. 

if  any  person  shall  obstruct  any  search  or  the  seizure  of  Penalty  on  ob» 
ad,  he  shall,  oil  being  convicte  d  in  manner  aforesaid,  for-  Mructing  such 
urn.  not  exceeding  51.  nor  less   than   20*.     37  Geo.  3.  ,carc,,» 

23. 
y  person  who  makes  for  sale,  or  sells,  exposes  or  sends  Mark. 

sale  any  bread,  shall  cause  to  be  marked  on  every 
Roman  letters  after-mentioned,  viz.  upon  wh  gate  n  bu*ad 
Roman  W  ;  and  upon  household  or  brown  bread  a 
ynosrW  ;  and  every  person  who  makes  for  sale,  or  sells 
es  to  sale  any  loaf  of  any  sort  of  bread  allowed  to  bg 
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made  in  pu nuance  of  this  act,  not  marked  pursuant  to  this  act, 
«o  as  the  tame  may  on  view  be  ascertained,  under  what  denotm- 
xration  such  loaf  was  made,  and  ought  to  be  weighed  (except  ai 
to  loaves  rasped  after  the  bespeaking  or  purchasing,  by  the  desift 
of  any  person  who  orders  the  same)  shall  forfeit  not  exceeding 
20*.  nor  less  than  5*.  for  every  loaf  not  marked.  31  Ceo.  1 
c  29.  s.  25. 

But  if  the  offence  is  committed  within  London  or  the  liberie) 
thereof,  or  the  tceekly  bills  of  mortality  or  within  ten  mulct  if 
the  Royal  Exchange  but  not  further,  the  offender  shall  forfeit 
not  excccdingjfce  shillings  nor  less  than  one.  38  Geo*  3.  c.  Ir. 
s.  10. 

^tb^'fo*™  **°  bakcr  OT oi^tT  Persot&  8D*U  ■*  °*  t*ke9  for  any  bresi 

*rtm\*r  price    which  h^sells  or  exposes  to  sale,  any  greater  price  than  sad" 

thin  ict  iiv  tie  bread  shall  be  ascertained  to  be  sold  for  by  the  court,  magistrate 

«m«.  or  justices,  authorized  to  set  the  price  and  assize  of  bread ;  aai 

no  baker  or  other  person,  who  makes  any  bread  for  sale,  shall 

refuse  to  sell  any  Loaf  of  any  sort  of  bread  in  pursuance  af 

this  act  allowed  to  be  made,   to  any  person  who  shall  tender 

ready  money  for  the  same,   at  the  price  such  bread  by  the 

assize  is  fixed  at,  when  such  baker  has  any  loaf  of  such  bread  to 

his  possession,  to  be  sold,  more  than  is  requisite  for  the  iunae. 

diate  necessary  use  of  his  own  family  or  customers ;  and  which  it 

shall  be  incumbent  on  such  baker  or  other  person  complakitd 

of9  to  prove  before  the  magistrate  to  whom  such  complaint  h 

inade,  if  required  by  the  party  who  makes  such  com  plant; 

upon  pain   chat  every   person   convicted  of  such  offence khaU 

forfeit  not  exceeding    40*.   nor  less  than  10s.     31  Geo.  2.  c 

29.  s.  26.  38  6'c*.  3.  r.  lv.  s.  12. 

Jirt*>i  Mij'tiior      No  person  shall  sell  or  offer  to  Kale  any  bread  of  an  inferior 

ti*  »i:e«urii  nut  qQa|;ty  {0  \>  beaten  bread,    at  a  higher  price  than  household 

er  nJi!  "Louie-  ^rt%at^ IS  sc*  a*  D>'  *ne  ^"iw  ;  and  if  any  person  offend  in  the  pre. 
koid.  miscs,  he  shall  forfeit  for  every  such  offence,  on  being  convicted 

either  by  confession  or  by  the  oath  of  one  witness,  before  asjf 

magistrate,  Ws.   31  Geo.  2.  c.  29.  s.  27. 

But  in  London  or  the  liberties  thereof,  or  the  weekly  bills  of 

mortality,or  \tithin  ten  miles  of  the  Royal  Exchange,  the  penalty 

is  not  exceeding  U)/.  nor  less  than  40*.  38  Geo.  3.  c.  lv.  s.  13. 
ITnuv.i  mi)  tc  It  shall  be  Ian fnl  for  any  magistrate  or  justice,  and  for  aor 
catered  to         peace  officer  authorised  by   warrant  of  such  magistrate,  in  the 

t»i^\i  tUf  y  tinu*>   to  cntcr  lnio  anv  house,  shop,  stall,  bakehouse, 

warehouse  or  out-house,  of  any  baker  or  seller  of  bread,  to 
search  for,  view,  weigh  and  try  any  bread  there  found:  and  if 
any  bread  be  found  wanting  either  in  the  goodness,  or  deficient 
in  the  baking  or  working,  or  in  the  due  weight,  or  not  truly 
marked,  or  of  any  other  sort  than  allowed  by  this  act ;  any  ma- 
gistrate or  peace  officer  may  seize  the  same,  and  such  magistrals 
mnv  dispose  thereof  as  he  thinks  fit.  31  Geo,  2.  c.  ifc 
*.  28. 
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If  Information  V  giten  on  oath  to  any  magistrate  that  there  Mills  and  od»«r 
a  cause  to  suspect  that  any  miller  who  grinds  grain  for  toll  or  places  m»j  lie 
lfwird,  or  any  person  who  doth  dross,  bolt,  or  in  any  wise  ma-  ei,lcrpi (u>  ., 
mfactu re  flour  for  sale,  or  any  maker  of  bread  for  sale,  doth  ^[t^  ^d,"  " 
■far  or  put  into  any  flour  ground  for  sale,  any  mixture,  ingre- 
dient or  thing,  not  the  genuine  produce  of  the  grain  such  Hour 
osght  to  be,  or  whereby  the  purity  of  any  flour  in  the  possession 
of  any  such  miller,  mealman  or  baker  is  adulterated  ;  it  shall  be 
kvfulfor  such  magistrate,  and  for  any  peace  officer  authorised 
by  warrant  of  any  magistrate,  in  the  day,  to  enter  into  any 
house,  mill,  shop,  bakehouse,  stall,  bolting-house,  pastry  ware, 
house  or  oat-house,  of  any  such  miller,  mealman  or  baker,  and 
to  search  whether  any  mixture,  ingredient  or  thing,   not  the 
genuine  produce  of  the  grain  such  flour  ought  to  be,  be  mixed 
ip  with  or  put  into  any  flour  in  the  possession  of  any  such  mil- 
ler, &c  either  in  the  grinding  at  the  mill  or  in  the  dressing, 
bolting  or  manufacturing,  or  whereby  the  purity  of  any  flour  is 
hay  wise  adulterated  :  and  if  it  appear  that  any   offence  hath 
ken  committed  in  any  place  allowed  to  be  searched,  it  shall  be 
lawful  for  any  magistrate  or  officer  authorised  as  aforesaid,   to 
■eae  any  flour  deemed  to  have  been  adulterated,  and  all  mixtures 
aid  ingredients  found  and  deemed  to  hare  been  used,  or  intend. 
edtobeuscd  in  suoh  adulteration :  and  such  as  bo  seized  by 
way  peace  officer,  shall  with  all  speed  be  carried  to  some  magis- 
trate within  whose  jurisdiction  the  same  are  so  seized :  and  if 
any  magistrate  who  makes  any  seizure,  or  to  whom  any  thiug 
seised  under  this  act  is  brought,  adjudge  that  any  mixture  or 
Ingredients,  not  the  genuine  produce  of  the  grain  any  such  flour 
•o  seized  ought  to  be,  is  put  into  such  flour,  or  that  the  purity 

of  such  flour  so  seized  was  adulterated,  such  magistrate  is  to  dis. 
pole  of  the  same  as   he  thinks   proper.     31  Geo.  2.  c.  29. 

f.39. 
Every  miller,  mealman,  baker  or  seller  of  bread,  in  whose  Penalty  on 

Enkra  any  mixture  or  ingredient  is  found,  which  is  ad-  bavin*  in  pos- 
d  by  any  magistrate  to  hare  been  lodged  there,    with  ^}on  ,!",ttw- 
t  to    Inure  adulterated    the  purity   of  flour    or   bread,  ful  l,,*^e<liCUI,• 
•Ul  on    being  convicted,  either  by  confession   or    the  oath 
if  one  witness,    before  any  magistrate,    forfeit  not  exceed* 
lug  101.  nor  less  than  40*.  unless  he  make  it  appear  to  the 
Mshtction  of  the  magistrate,  that  such  mixture  or  ingredients 
Wfere  not  brought  where  the  same  were  found,  with  intent  to 
Iste  been  put  into  any  flour,  or  to  hare  adulterated  the  purity 
tifary  flour,  but  was  in  the  place  where  found,  for  some  other 
,  fctfol  purpose;  and  the  magistrate  out  of  the  money  forfeited, 
I  when  recovered,  may  cause  the  offender's  name,  place  of  abode 
lad  offence,  to  be  published  in  some  news-paper  printed  in  or 
(Mr  the  place  where  such  offence  is  committed.    31  6Vo.  2, 
KM.  #.30. 
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Permit r  on  ob-      If  any  prr«on  onstrnct  any  search  herein  before  authorised, 

ttructmg  or  the  seizure  of  any  bread,  or  of  any  ingredients  found  on 

fcttrcli.  8UC|1  scaich,  and  deenitd   to  have  been   lodged  with  intent  to 

adulterate     the   purity   of  flour  or  bread,   or  wilfully  mist 

any  such   search,  or  the  carrying  away  such   ingredients,  or 

bread  seized,  as  not  being  made  pursuant  to  this  act,  he  shall 

forfeit  uot  exceeding  3/.  nor  less   than  20s.      31  Geo.  2.  c.  29. 

*.  31. 

jVnaltT  on  Within  London   and    the   liberties    thereof,   the   bills  of 

usni"  alum  or  morla]iiy     anci    ten  miles  of    the  Royal   Exchange,    no  ba» 

other  nonoui     ,  u*       •  «         i_   n    ■       *i_  u«  - 

it  rcdienii        ^er   nor  nls    journeyman     or  servant,    shall   in   the  making 

i.\  Londou.        of  bread   for  sale,  put   any  alum,    or  preparation  or  inixtura 

in  which  aluru  shall  he  an  ingredient,  or  any  other  preparation 

or  mixture  in  lieu  of  alum,   into  the  dough  of  such  bread,  or 

in  auywise  use  alum  in  the  making  of  such  bread,  on  pain  that 

every  such  person  who  shall  be  convicted,  either  by  his  own 

confession,   or  by   the  oath  of  a  credible  witness,  shall  forfeit 

a  sum  not  exceeding  1C/.  nor  less  than  bl.  or  shall,  by  warrant 

of  the  magistrate,  be  committed  to  the  house  of  correction,  or 

spme  prison,  to  be  kept  to  hard  labour  for  a  time  uot  exceeding 

six  months,  nor  less  than  two  ;  and  the  magistrate  shall  cause 

the  otiendcr's  name,  place  of  abode,  and  offence,  to  be  publisht 

cd  in  some  newspaper ;  and  defray  the  cxpence  of  publishing 

the  same  out  of  the  money  to  be  forfeited,     37  Geo*  3.  c,  93. 

And  it  shall  be  lawful  for  any  magistrate  or  justice  of  the 
peace,  within  the  limits  of  their  jurisdiction  within  London, 
the  bills  of  mortality,  or  ten  miles  of  the  Royal  Exchange,  and 
also  for  any  peace  ollicer,  authorized  by  any  warrant  of  any 
such  magistrate  or  justice,  at  seasonable  times  in  the  day,  to  en- 
ter into  any  house,  shop,  stall,  bakehouse,  warehouse,  ouU 
house,  or  ground,  of  any  baker,  and  to  take  with  him  onc<»r 
more  master  bakers,  and  to  search  m  hether  any  alum  or  other 
ii^redient  shall  have  been  mixed  up  withany  meal,  Hour, duugu, 
or  bread,  and  also  to  search  \'nv  alum,  or  any  other  ingrt- 
di-ui  intended  to  be  used  in  sneh  adulteration  or  mixture;  and 
if  ou  such  search  it  shall  appear  thai  any  such  meal,  Hour, 
dou^h,  or  bread,  so  found,  shall  ha\e  b>'en  so  adulterated,  or 
icny  alum  or  other  imjrdieut  sh.ill  be  found,  which  shall mxib 
to  have  been  deposited  there,  in  order  to  be  used  in  the  adulter- 
ation, then  it  shall  be  lawful  for  any  magistrate,  or  justice,  ut 
ollicer  authorized  as  a foresaid,  to  sti/.e  any  meal,  Hour,  dough, 
or  bread,  deemed  to  ha\e  been  adulterated  i  and  all  alum  and 
other  ingredients  found,  and  deemed  to  Inn  e  been  used,or  inten- 
ded U>  be  used  in  adulteration,  ;;nd  saeh  there  >f  as  shall  bewh> 
ed  by  any  peace  cifiieer,  shall,  with  all  convenient  speed,  be  car- 
ried to  »»ome  magistrate  or  justice  ;  and  if  any  iiuiu i^tiate  or  j«* 
rice,  v. i:o    siiaii  niiike   »uiii  iiizuiCj  or  to    wh'„>ui   any  tlii»J  •* 
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icized  thai]  be  brought,  shall  adjudge  that  such  meal,  flotfr, 
loneh,  or  bread,  so  seized,  shall  have  been  adulterated  by  any 
unwholesome  or  improper  mixture  or  ingredient  put  (herein, 
w shall  adjudge  that  any  alum  or  other  ingredient  or  mixture 
tofonnd  as  aforesaid,  shall  have  been  deposited  or  kept  where 
tofonnd,  for  the  purpose  of  adulterating  meal,  flour,  or  bread, 
then  snch  magistrate  or  justice  of  peace  is  to  dispose  of  the  same, 
whe  shall  think  proper.     38  Geo.  3.  c.  lv.  a.  1 S. 

BntcYery  baker  in  whose  house,  shop,  stall, bakehouse,  ware* 
house,  outhouse,  ground,  or  possession,  any  alum  or  other  in. 
fralient  or  mixture  shall  be  found,  which  shall  be  adjudged  by 
toy  magistrate  or  justice  to  have  been  deposited  there  for  the 
purpose  of  being  used  in  adulterating  meal,  flour,  or  bread, 
Aall,  either  on  being  convicted  by  his  own  confession,  or  the 
oath  of  one  witness,  forfeit  not  exceeding  twenty,  nor  less  than 
fire  pounds,  or  shall  be  apprehended  and  committed  to  the  hoimc 
of  correction,  or  some  prison,  and  be  kept  to  hard  labour  for 
not  exceeding  six  calendar  months,  nor  less  than  one,  as  such  ma- 
tistrate,  or  justice,  shall  order  (unless  the  party  shall  make  it 
appear,  that  the  same  was  not  lodged  where  found  or  seized 
with  any  design  to  have  been  put  into  any  meal,  ilour  or  bread, 
or  to  have  adulterated  therewith  the  purity  of  any  meal,  Hour, 
or  bread,  but  that  the  same  was  in  the  place  where  found  or 
icized  for  some  other  lawful  purpose)  ;  and  the  justice  shall 
cause  the  offender's  name,  abode  and  offence,  to  be  published 
ra  forae  newspaper  published  in  or  near  the  city  of  Lowlim 
or  Westminster,  and  defray  the  cxpcncc  of  publishing  the  same 
out  of  the  money  forfeited,  if  paid  or  recovered.  3S  Ceo.  3. 
fcki.  15. 

And  if  any  person  shall  wilfully  obstruct  any  such  search, 
or  seizure,  or  shall  wilfully  oppose  any  such  search  being 
made,  or  the  carrying  away  any  such  alum  or  other  ingredient 
or  mixture,  or  any  meal,  flour,  dough,  or  bread,  seized  as 
adulterated,  or  as  not  made  pursuant  to  this  act,  he  shall  for- 
feit not  exceeding  ten,  nor  less  than  five  pounds,  as  the  magis- 
trate, or  justice,  shall  order.  *  3A  Ceo.  :1.  c\  Iv.  s.  16. 

No  miller,  mealman  or  baker,  «h:til  he  capable  of  acting  as  a  lVnon*  inter- 
■agist rate  or  justice  oi  the  p:»ao%  ui:.i.*r  this  act  ;  and  if  he  s»>  ^V.*',"01  ^ 
do  be  shall  for  every  oflenre  forfeit  jU/.  to  any  person  who  will  traics.        *" 
■form  or  sue,  to  be  recovered  in  a*iy  court  of  record  at  fVcsi- 
*in$ttr.  21  Geo.    2.  c.'Zl).  s.  .J 2. 

if  any  baker  shall  inak»k  roniri!.i«i»l  to  arty  r«\gfctrite  or  jus-  Jourwymeti 
fee,  and  make  appear  by  the  oath  of"  any  credible  witness,  that  0licutiiu»' 
toy  offence  which  such  baker  Ins  been   charged  with,  and  for 
rhich  he  has  incurred  and  paid  any  penalty  uuri-r  this  act,  was 
ccasioned  by  the  default  of  any  journeyman  or   ottur  servant 
hpfejed  by  such  baker,  such  magistrate  or  justice  shall  issim 
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,  hie  warrant  for  bunting  «ich  journet  man  or  servant  be 
ox  any  magistrate  •nan  the  olftwkr  can  bo  found; 
anr&  jonnwytnen  or  urvaiit  being  iypudawW  ami 
before  any  audi  t ...:■.  itc.  and  on  pooof  of  sues  e 
■poo  oath,  sach  liagistrate  is,  liy  order  under  his  ham 
judge  what  inn  thail  be  paid  by  such  tm&nt  lo  his  nu 
way  of  it  pi  pee  Be  (to  the  money  paid,  by  reason  or  tin 
of  each  servant;  audit' such  servant  neglect,  on  cohtu 
enfceB»BaoelBleptyniiiUof  the  sum,  which  mcb  inagiitr 
order  bin  to  pay,  suHi  -■-  ■ 
servant  to  be  com  tni 
ether  prison,  lo  b* 


dared,  before  tee  expiration  of  tea 
*.  33.    38  Gee.  3.  ct.iv. «.  17. 

It  shell  be  lawful  for  the  otaror  of 


•fMuwTof  con.     it  snail  be  lawful  for  lea  payor  of  Medea,  or  any  el 
coring  offen-    of  the  amid  dry,  within  the  laid  dlj   pr  librtfcw  there 

"*  foreuyjHsticewitetotWrmpertntiiriesM^bioi 


determine  fat  a  summary  way,  all  ofteece*  afietat  thhi  « 
to  nmeoi  before  then  Bay  party  **xm&  i  mnVcanl 
tjaeraMd.vupeWKOtoaeechaiinman^  or  oft*  seme  i 
Me  acw  for  bn  defenlt,  4(0  open  t»*th  by  any  • 
witness  of  any offence  contrary  to  ten  act)  any  Mich  m 
anal)  innehu  wan  sot  for  apprrJ^ias;  theefmtdcr;  ai 
tee  appearance  of  the  earty  accejetl,  or  Vkcane  beappH 
«ra  notice  given  to  or  left  for  him  at  bis  tuual  place  of 
or  if  he  cannot  be  apprehended  on  a  warrant  granted 
him  as  before  dirt>:ted>ueli  magistrate  is  to  make  inqwy, 
iug  the-  matter  complained'  of,  and  to  examine  any  w 
ottered  on  either  skle  on  oath,  and  after  hearing  the  pari 
witarsscs,  inch  magistrate  shall  comict  or  acquit  the 
accused ;  and  if  the  penalty  on  any  such  conviction 
paid  within  twenty-four  hours  alter  com  Lotion,  such 
(rate  shall  issue  a  warrant,  directed  to  a  peace  ofljwx,  im 
log  him  to  make  distress  of  the  goods  of  theotf'iMidcr  ;  am 
offender  convey  away  Us  goods  out  of  the  jurisdiction 
magistrate  before  whom  be  was  convicted,  or  so  much 
that  the  penalty  cannot  be  levied,  then  some  magistrate, 
whose  jurisdiction  the  olteudcr  has  removed  bis  good*, 
back  the  warrant;  and  thereupon,  the  penalty  forfeited  I 
levied  on  the  offender's  goods  by  distress  and -sale;  and  if 
ft  fe  days  from  the  distress  taken,  the  money  forfeited  head 
the  goods  seized  shall,  be  appraised  and  sold,  renders! 
overplus  (if  any)  after  deducting  the  penalty  and  char 
the  prosecution,  distress  and  sale,  lo  the  owner  ;  which  I 
shall  be  ascertained  by  the  magistrate,  before  whoa  fi 
.fender  ji  convicted,  or  by  the  magistrate  or  justice  who! 
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•  warrant,  if  either  of  them  continue  alire ;  and  if  not,  by  some 
iter  magistrate  or  justice  of  the  county  or  place  in  which 
«  offender  is  convicted ;  and  for  want  of  such  distress,  such 
agbtrateywithin  whose  jurisdiction  such  offender  is, shall  on  the 
HJttcation  of  any  prosecutor,  and  proof  of  the  conviction  and 
im-payment  of  the  penalty  and  charges,  by  warrant  commit 
icfa  offender  to  the  common  gaol,  or  house  of  correction  of  the 
it?,  county,  or  place  where  such  offender  is  found,  for  one 
fonder  month,  unless  payment  be  made  before  the  eipinu 
ea  of  the  said  month  ;  and  all  such  penalties  when  rccorcr* 
i,  shall  be  paid  to  the  informer.  31  Geo.  1.  c.  29.  u  34. 
7  Geo,  3.  c.  98.  s.  25.     38  Geo.  3.  c.  It.   $.  1. 

Such  of  the  penalties  payable  by  31  Geo.  2.  c.   29,  as  are  Application  of 
ftt  appropriated,  shall  be  distributed,  one  moiety,  where  any  penahie«mi«p. 
fender  is  conricted  either  by  confession  or  by  the  oath  of  wit-  proprimtc<u 
oses,  to  the  informer;  and  the  other  moiety,  and  all  penalties 
tjabie  on  the  weighing,  trying,  or  seiiure  of  broad,  by  any 
ngiitrate,  shall  be  applied  for  the  better  carrying  into  exc- 
vtion  of  the  amid  act  as  any  such  magistrate  within  his  juris- 
fiction  shall  order.    32  Geo.  2.  c.  18.   r.  2. 

And  within  London  or  the  bills  of  mortality,  or  ten  miles  of 
be  Royal  Exchange,  the  penalties  inflicted  by  37  Geo.  3.  e.  98, 
■d  38  Geo.  3.  c.55,  shall  when  recoTcred  be  applied  one  moiety 
to  the  informer,  and  the  other  moiety,  or  in  case  there  shall 
te  no  informer,  then  the  whole  to  the  use  of  the  poor  of  the 
pufch  wherein  such  offence  shall  have  been  committed,  or  the 
arty  confided,  as  the  justice  shall  think  fit.  37  Geo.  3. 
18.  *.  99. 38  Geo.  3.  e.  1?.  t.  23. 

If  it  bo  made  out  by  the  oath  of  any  person  to  the  sa-  witne«*c«  to 
aaaction  of  any  magistrate  or  justice,  that  any  oue  within  he  smnuwiud. 
k  jurisdiction  of  such  magistrate  is  likely  to  give  material 
eridfeoceon  behalf  of  the  prosecutor,  or  of  the  person  accus. 
a1|  and  will  not  Tolnntarily  appear,  such  magistrate  shall  issue 
ka  summons  to  conrene  such  witness  before  such  magistrate, 
tf  athne  in  such  summons  fixed,  and  if  any  person  so  summon. 
tftedect  to  appear,  and  no  just  excuse  be  offered,  then  (after 
froof  by  oath  of  such  summons  having  been  duly  serv- 
■1)  neb  magistrate  is  to  issue  his  warrant  to  bring  such 
tibess  before  him ;  and  on  the  appearance  of  such  witness, 
tea  magistrate  is  to  examine  upon  oath  snch  witness  :  and 
finch  witness  refuse  to  be  examined  on  oath,  without  offering 
*7  just  excuse,  such  magistrate,withiu  his  jurisdiction,  may  by 
tatrant  commit  any  person  so  refusing  Jo  be  examined,  to  tho 
tabor  prison  of  the  county  or  place,  for  any  time  not  exceed* 
if  fourteen  days  nor  less  than  three  days.  31  Geo.  2.  «■.  29. 
,  98.  37  Geo.  3.  c.  98.  t.  25.  38  Gvo.  3.  c.  W.  s.  19.  41  Geo. 
.  8m.  2.  c.  12.  9.  5. 

Hie  justice  before  "whom  any  person  is  con  Tided,  shaii 
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Bat  by  the  Stat.  33  Ceo.  3w  c  37,  which  i*  iatiia)ed  « « 
act  to  amend  an  act  made  in  the  Slit  yew  of  t}%  reign  t 
Geo»£i  forregulating  the  assise  of  bread,"  it  isio  be  eb^erred  tU 
the  preamble  states  that4  by  enact  passed  in  the  33d  year  of  Gen 
*%  it  was  enacted,  that  no  person  should  knowingly  put  hit 
4  any  corn,  meal,  or  flour,  &c.  any  ingredient^  mixture,  q 
<  any  thing  whatsoever,  etc.  under  certain  penalties;'  and  tha 
U  then  recites ( that  the  said  act  directs  that  no  person  shall  b 

*  com ictedfor  any  of  the  offences  in  such  act  mentioned,  ante 
4  the  prosecution  be  commenced  within  three  days  nextafle 
€  the  offence  committed  ;'  and  then  reciting  *  that  the  poweis  b 
'  the  nid  act  given,  have  been  found  insufficient,  and  that  i 
'  would  be  of  benefit  to  have  further  powers  given,  and  a  furtke 

*  timegiren  for  convicting  any  offender  guilty  of  adulterating  ssj 
4  corn,  meal,  or  flour;  ix  is  air  actio,  that  the  proviso  inth 

*  41st  section  of  the  said  in  part  recited  act,  limiting  the  tune  a 
'  conviction  for  three  days  next  after  any  of  the  offences  cob 
?  mitted,  and  m  the  said  recited  ajct  mentioned*,  be  repeated 
c  and  that  no  person  shall  be  convicted  for  any  of  the  offence 
'  in  the  said  recited  clause  mentioned  and  set  forth,  unless  tfc 
'  information  or  prosecution  be  laid  or  commenced  within  iem 
(  days  next  after  the  discovery  of  any  such  offences.' 

However  this  last  act  seems  to  be  very  defective :  for  si 

though  the  title  mentions  the  31st  of  Geo.  2.  which  is  in  faq 

the  act  intended,  yet  the  preamble  and  enacting  part  refer  % 

*  an  act  of  32  Geo.  2.  it  seems  therefore  to  be  questionable  hos 

far  a  magistrate  may  act  under  this  statute,  as  it  is  a  general  rule 

that  all  penal  statutes  must  be  taken  strictly,  and  not  extends! 

beyond  their  express  letter,  and  here  to  intend  that   this  80 

meant  the  31  Geo.  2.  w culd  be  acting  opon  inference  only. 

Limitation  of        But  within  London  cr  liie  bilis  of  mortality,  or  ten  miles  of  tb 

prnsecmiions  in  Royal  Exchange,  tht«.  prosecutions  may  be  commenced  wiihiu  U 

London.  A!iyS  afti.r  tne  0j|encc  is  committed.  37  Geo.  3.  c.  08.  s.  2* 

38  Geo.  3.  c.  lv.  s.  22. 
Saving  of  This  act  shall    not  prejudice  any    right  or  custom   of  titi 

"gin*.  city  of  London,  or  the  practice  there  used,  or  any  right  o| 

rustnm  of  any  Jord  of  any  leet,  to  set,  inquire  and  puusa, 
the  breach  of  assize  of  bread,  within  their  respective  leetsj 
or  tiews  of  frank- plaice,  nr  the  right  of  any  clerk  of  tftj 
market  in  any  placr.  .;l  Geo.  'J.  c.  'i9.  s.  4i.  37  6Y0.  3. « 
98.  a.  30.  28  Geo.  3.  c.  \\.  s.  21.  41  Geo.  3.  Sets.  %  c.1% 
t.  7. 

This  act  shall- not  prejudice  the  ancient  right  or  custom  4 
the  deanofthecollegiatc  church  of  St.  l*c?fcr?  Hwe$tmin$h'rf  « 
the  high  stow ard  of  the  city  of  Hlestminsti  r,  and  the  libcruc 
thereof,  or  his  deputy,  or  any  of  them,  to  set  the  assise  ani 
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>(bread  to  bo  sold  or  exposed  to  sale  within  the  said  city 
linker  and  liberties  thereof.  31  Geo.  2.  c.  29.  s.  43. 
ict  shall  not  prejudice  the  ancient  right  or  custom  of 
nni? ersities  of  Oxford  or  Cambridge^  or  either  of  them, 
leir  clerks  of  the  market,  or  the  practice  within  the 
jurisdictions  of  the  said  universities,  to  set  the  assize 
zht  of  bread  to  be  sold  or  exposed  to  sale  within  their 
lorisdictions.  #.44. 

II.   Where  no  amzt  it  ul. 

ugh  no  assize  of  bread  shall  be  set  in  pursuance  of  the  Provisions 

tco.  2.  c.  29,  no  loaf  or  loares  of  bread  called  or  deemed  *htr*  no  astiat 

f  or  loares  in  the  table  of  the  assize  and  price  of  bread  in  ***'  **eu  •«*• 

ict  shall  be  made  for  sale,  sold  or  carried  out  for  sale,  or  Z^^-** 

:o  tale,  orallowedtobesold  in  any  placewhere  any  priced  loaves  m™ 

all  be  at  the  same  time  made  for  sale  or  be  allowed  to  be  priced  loaves  at 

It  is  to  say,  no  assize  loares  of  the  price  of  three  pence, thc  tam*  **«■•• 

id  loaves  called  half  quartern  loaves,   nor  assise  loaves 

ice  of  6  pence,  and  priced  loaves  called  quartern  loaves, 

ed  of  the  price  of  12d.  and  priced  loaves,  called  half  peck 

nor  assize  loaves  of  the  price  of  18d.  and  priced  loaves 

ck  loaves :  to  the  end  that  unwary  persons  may  not  be 

on  and  prejudiced  by  buying  assize  loaves  for  priced 

*r  priced  loaves  for  assize  loares  :  and  every  person  wh6 

id  herein  shall  forfeit  not  exceeding  40*.  nor  less  than 

tie  justice  shall  adjudge.  3  Geo.  3.  c.  11. 9.  1. 

he  justices  may  at  any  general  or  quarter  sessions  justices  may 

aa  often  as  they  think  proper,  for  all  or  any  part  of  appoint  at  ie»« 

[sdictions,  which  of  the  sorts  of  assize  or  priced  loaves  »«""  which 

flowed  to  be  made  andsold  ;  and  also  what  Other  sorts  of  ^d        *" 

id  of  what  sort  of  grain  shall  be  allowed  to  be  made  and 

id  every  order  touching  the  premises  shall  be   entered 

i  to  be  kept  for  that  purpose  by  such  justices,  which 

r  be  inspected  by  the  makers  of  bread  for  sale,  without 

after  making  such  order,  thc  justices  shall  cause  a  copy 

:  op  in  some  market  ortrther  public  place  within  the  di- 

which  such  order  is  to  be  observed  ;  or  else  to  be  in- 

i  some  public  news-paper  published  in  the  county. 

,c  11.  r.  2. 

(justices  shall  allow  the  making  for  sale,  or  selling,  any 

id  of  the  meal  of  wheal,  other  than  wheateu  and  house- 

d,  and  loaves  of  white  bread  of  the  price  of  two  pence, 

3  Geo*  3m  c*  1 1 .  * .  3. 

saker  of  bread  for  sale  shall  observe  the  same  propor- 

icn  white  and  whc*ten  hri>ad,  and  whoaten  and  house* 

r  bread*  as  to  weight,  ash  mentioned  in  the  assize*  ta. 

»  to  say  *  every  white  loaf  of  the  price  of  two.peace 

ibalf  always  weigh  three  parts  in  four  of  the  weight  of 

i  ioaf,  of  *J|e  **ke  price,  as  near  as  may  be ;  and  every 

size  ivaf*  °*  whatsoever  Vriccy  8n&U  always  weigh 

-   C  c  2 


1 1 


*    « 


wcuuj   snail  aiw»y»   oc  ftuiu  in   pruuuruon  iu  eaco 

^rice;  and  every  peck,  half  peck,  quarter  of  a  pe 
quarter  of  a  peck  loaf,  made  for  salts,  of  wheal 
household  bread,  shall  always  be  sold  in  propori 
other,  and  for  one  fourth  lest  in  price!  than  the 
vlieaten  bread;  and  every  person  who'shalfih  any 
in  the  premises  shall  for  every  loaf  sold  or  exposei 
found  in  his  custody  contrary  to  this  diet,  forfeit  n< 
forty,  nor  less  than  ten  shillings.    3  Geo.  3.  c.  II. 

Ihe  loaves  of  every  sort  of  bread,  shall  alwa 
avoirdupoise  weight  as-lollows';  that  is  to  say,  evei 
17  lb.  6  oz.  half  peck  loaf,  81b.ll  oa.  quarter' of 
4  lb.  5|  oz.  and  every  half  qiiarter  of  a  peck  loaf, 
upon  pain  to  forfeit  not  exceeding  5s.  nor  Ie&  0\ 
ling  for  every  ounce  wanting;  and  for  every  loaf 
than  one  ounce,  not  exceeding  two  shillings  and  si] 
less  than  six-pence,  as  the  justice  shall  adjudge ;  s 
bread  wanting  weight  in  any  city,  town  corporal 
liberty  or  franchise,  or  the  jurisdiction  thereof;  b 
weekly  bills  of  mortality,  thall  be  brought  before  i 
and  weighed  before  him  within  twenty-four 
baked,*  sold  or  exposed  to  sale,'  or  found  in  any  | 
tody  for  sale;  and  so  as  all  such  bread  wanting 
any  place  out  of  any  city,  or  oat  of  the  weekly 
lality,  shall  be  brought  before  some  justice,  aud  ' 
fore  him  within  three  days  after  baked,  expose 
found  in  any  person's  custody  for  :ale;  unless  it  til 
out  to  the  satisfaction  of  such  justice,  that  sue 
wholly  arose  from  unavoidable  accident^  or  *a 
by  some  contrivance  or  confederacy    3  Geo*  3.  e. 

And  no  person  shall  sell,  or  oiler  for  sale,  or  ha 

t/vii-     nnv  Virniiil   ui(«*rmr   tt\     \vhr»:if  on        vt/if<i   intunf 
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read,  *  .torgp  Roman  (W),  and  on  every  loaf  of  household 
lead,  a  large  ..Roman  (H)  ;  and  if  any  person  shall  make  for 
ilet  sell,  or  expose  to  sale,  or  hare  in  his  custody  any  loaf  not 
larked  (except  loaves  rasped  after  the  purchasing  thereof,  by 
k  particular  desire  pf  the  person  who  shall  order  the  same  to  ba 
)  rapped  for  his/  use),  he  shall  for  every  loaf  forfjit  not  exceeding 
irty  shillings,  nor  less  than  ten  shillings,  as  the  justice  shall  ad- 
idge;  uqlesi  it  shall  he  made  out  to  the" satisfaction  of  such 
isticq  that  the  not  marCing  arose  from  unavoidable  accident  or  . 
infederac^.  3  Geo.  3.  c.  1  1 .,  i.  8*    , 

And  erery  loaf  of  any  other  sort  of  grain  than  wheat,  made  for 
de,  shall  be  marked  with  some  significant  and  distinct  letter  or 
titers,  not  more  than  two,  as  the  justices,  at  any  general  or 
niter-session,  or  petty-session^  shall. or  Jer  or  direct;  which 
rrier  shall  ba  entered  in  some  book,  to  be  kerit  by  such  justices, 
hereunto  any  maker  of  bread  for  sal.*  shall  be  at  liberty  to  4 
sort4 to  peruse  without  fee;  and  such  justices  shall,  after  mak- 
g  such  order,  cause  a  copy  thereof  to  be  put  up  in  some 
arket  or  other  public  town  within  their  jurisdiction,  or  other- 
tse  to  be  inserted  in  some  public  news. paper  published  in  the 
mnty  ;  and  if  the  justices  neglect  or  omit  to .  make  any  order 
itk  what  letter  or  letters  such  bread  shall  be  marked,  then 

■  •  *  ■ 

ie  maker  shall  cause  every  loaf  he  shall  make  for  sale  to  be 
irked  with  any  two  distinct  capital  letters  as  he  shall  think  fit ; 
id  every  person  who  shall  make  for  sale,  sell,  otter,  or  expose 
1  sale,  or  have  in  his  custody  for  sale,  any  loaf  made  of  any 
her  sort  of  grain  than  wheat,  not  marked  as  directed  (ex- 
pt  loaves  rapped  by  the  particular  desire  of  the  person  who 
Ail  ordrr  the  Mime  to  bo  rasped  for  his  own  use),  shall  forfeit 
It  exceeding  forty  shillings,  nor  less  than  five  shillings,  for 
«ry  loaf  nut  marked  as  tinrt  directed,  as  the  justice  shall  ad- 
idge.  3  Geo.  3  c.  11.*.  .9. 

It  shall  be  lawful  for  any  justice,  and  also  for  any  peace  ofli- 
V,  by  warrant  of  any  such  justicu,  to  niter  into  any  house, 
op,  stall,  bakehouse,  warehouse,  or  out-house,  or  other  place, 
Jeaging  to  any  baker  o*r  seller  of  bivail,  and  to  search,  view, 
sigh,  examine,  and  try  all  or  any  bread  therj  t'ouud;  aud  also 
»vkw,  weigh,  and  try  all  brvad  made  for  sale,  ol  Pored  to  sale, 
rfotnd  ia  any  one's  cu  ;o  \y  for  sale;  and  if  any  bread  shall 
la*?  M*arc7i,  view,  weighing,  trial  or  examination  thereof,  by 
IJ  jusrire,  or  on  cjii>p,  nit  or  information  before  any  justice, 
id  proved  by  the  oath  of  one  witness,  be  found  deficient  in 
n$fct,  or  not  marked,  .>.  dctieicfit  in  baking  or  working,  or 
■ting  in  go6dncns9  or  ■<  a  J.-  with  any  mixture  of  meal  of  any 
k*  sort  of  grain  than  o  the  grain  the  same  shall  import  to  be 
bwhh  or  maJe  with  aiiy  other  proportion  of  other  grain 
I  voat  an^ht  to  be  pn  therein,  or  nu:ta  with  any  mixtuie 
Skbyrbe**'1*  act  ong  t  not  to  b»>  put  therein ;  or  made 
\tat  tkiti"  in :  li«.*"  °f  Lour   which   sh ill  no1,  be  the  genuine 


any  thing  in  lieu  ol  flour,  which  shall  not  Dc  the  gei 
the  same  shall  import  to  be,  or  with  any  leaven  not  i 
the  said  act,  shall  for  every  offence  forfeit  not  exc< 
pounds,  nor  less  than  twenty  shillings,  as  the  jus  tic 
judge.    3  Geo.  3.  c.  1 1 .  s .  10. 

If  any  person  shall  wilfully  obstruct  any  search,  vh 
jng,  trying,  or  seizing  of  any  bread,  authorized  by  t 
shall  forfeit  not  exceeding  forty  shillings,  nor  less  th; 
as  the  judge  shall  adjudge.  3  Geo.  3.  c.  II.  s.  1 1. 

No  person  in  the  business  of  a  miller,  mcalman, 
phall  act  as  a  justice  under  this  act,   upon  pain  for  si 
to  forfeit  fifty  pounds  tt>  any  person  who  will  sue  in 
of  record  at  Westminster.  3  Geo.  3.  c.  11.  s.  12. 

If  any  baker  shall  make  complaint  f  o  any  justice, 

appear  to   him  by  the  oath  of  any  creditable  witness 

offence  which  such  baker  shall  hare  been  charged 

khall  hare  incurred  and  paid  any  penalty  under  ihii 

have  been  occasioned  by  any  journeyman  or  other  sci 

such  justice  may  Ksue  his  warrant  for  bringing  sue 

man   or  servant  before  him,  or  any  justice  where  tl 

I  '  can  be  found ;  and  on  such  journeyman  or  servant  be 

S  h ended   and   brought  before  such  justice,   he  is  to  ex 

!     ■  the  complaint ;   and  on  proof  thereof  being  made   u 

such  justice  is  by  order  under  his  hand  to  adjudge  w 
shall  be  paid  by  such  journeyman  or  servant  to  his  m 
Tecompence  for  the  money   paid,  by  reason  of  the 
such  journeyman  or  servant:  and  if  such  journeyman 
j     t  «hall  tif^Icct  or  refuse  to  make  immediate  payment,  s 

|  is  .*."  r.Mse  such  journeyman  or  servant  to  be  commit 

lid  .>.'  of  correction,  or  some  other  prison,  not  exa 
m.-tiuft.   ;is  such  justice  sh;tll   order,   unless    paymvi 
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1  Bat  in  actions  against  other  ptersons  than  justices,  for  any 
ftug  done  in  pursuance  of  this  act,  the  defendant  may  ,  plead 
ts« general  issue;  and  if  a  Texdiot  be  found  for  the  defendant, 
fee  he  shaH  recover^  double  costs.    j.  31. 

And  no  person  shall  be'  convicted  of  any  offence  under  this 
let,  unless  the  prosecution  shall  be  commenced  within  three 
fays  after  the  offence  committed;  and  no  person  prosecuted  for 
bit  offence  against  this  act,  shall  be  prosecuted,  under  any 
rfaer  law-    3  Geo.  3.  c.  11.  *v  23.       . 

All  penalties  and  forfeitures  by  this. act  shall  go,  one  moiety, 
rhere  any  offender  shall  be  convicted,  bj  his  own  confession, 
«r  by  the  oath  of  one  witness,  to  the  person  who  shall  inform 
ad  prosecute  to  conviction; -and  (he  other  moiety  thereof  us  the 
sstftee  shall  think  fit,  for  the  better  carrying  this  act  into  execu- 
da,  and  defraying  the  charges  attending  the  same.  3  Geo.  5. 
,  11.  t.  24. 

Finally,  this  act  shall  npt  extend  to  prejudice  the  ancient 
ght  or  custom  of  the  two  universities  of  Oxford  or  Cambridge, 
r  cither  of  them,   or  their  clerk  of  the  markets.    3  Geo.  3, . 

11.   8.15. 

* 

III.  Standard  Wheaten  Bread. 

By  13  Geo.  3.  c.  62.  after  reciting  that  '  by  the  31  Ge:  2.  What  shall  b» 
c.  29.  and  3  Gco.Z.  c.  1 1.  only  two  sorts  of  bread  made  of  wheat  deemed  »t«id- 
are  allowed  to  be  made  for  sale ;  that  is  to  say,  Wheaten  and  J^j'1**1*11 
Household :  and  that  according  to  the  ancient  order  and  custom 
of  the  realm,  there  hath  been  from  time  immemorial;  a  Standard 
WincArav  BntAD,  being  the  whole  produce  of  the  wheat 
whereof  it  was  made;'  it  is  therefore  enacted,  that  from  thence- 
nth  a  bread  made  of  the  flour  of  wheat,  which  flour  without  any 
nature  or  division  shall  be  the  whole  produce  of  the  grain  (tlu: 
isn  or  hull  thereof  only  excepted),  and  which  shall  weigh 
iree-fourth  parts  of  the  weight  of  the  wheat  whereof  it  shall 
smade,  may  at  aH  times  be  made,  baked,  exposed  to  sale,  and 
M,  and  shall  be  called  standard  tsheaten  bread,  s.  1.* 
And  the  makers  of  the  said  bread  for  sale  shall  mark  every 
if  thereof  with  the  letters  (SW),  and  tlio  same  may  be  made  and 
d  although  no  assize  of  bread  be  set  of  the  weight,  and  in  the 
oportlons  following ;  that  is  to  say,  evrry  peck  loaf  shall 
ays  weigh  171b.  Ooz.  every  half  peck  8  lb.  11  oz*  and  evciy 
irtern  loaf  4  lb.  5£  oz.  and  every  peck,  half  peck,  and  qiwr- 
i  loaf,  shall  always  be  sold,  as  to  piice,  in  proportion  to  each 
-r  •   and  where  wheaten  and  household  bread  bliali  be  sold  at 


^  Q€Q,  Qw  c>  S2>  and  other  pr^T.iior.t  ni^'tut*  c^jnebiecu  ante. 
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the  same  time,  together  with  this  standard  wheals*  bread,  fke? 
shall  be  sold  in  respect  of  each  other,  as  followeth ;  that  b  to  say, 
the  same  weight  of  wheaten  bread  as  costs  eight  pence^  the  sum 
weight  of  this  standard  wheaten  bread  shall  cost  seven  pence ; 
and  the  same  weight  of  household  bread  as  shall  cost  six-pence, 
or  seven  standard  wheaten  assixed  loaves  shall  weigh  equal  to 
eight  wheaten  assiied  loaves,  or  to  six  household  assixed  loavei . 
of  the  same  price,  as  near  as  may  be.  s.  2. 

But  the  said  standard  wheaten   bread  shall  not  be  made  into, 
or  exposed  to  sale,  or  sold  as  priced  loaves,  at  one  and  the  tune 
time,  together  with  the  assixed  loaves,  as  one  and  the  same  ttu.  , 
dard  wheaten  bread.  #.13. 

And  the  magistrates  or  others,  authorised  to  set  the  assixeini  I 
fix  the  price  of  bread,  may  at  the  same  time  set  the  assise  os, ! 
or  fix  the  price  of  the  standard  wheaten  bread  aforesaid,  accord- . 
.  ing  to  the  following  table  : 


ABHZKASDMltCft  Or  STANDARD  WHKATKN  SHEAR 
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not  being  the  whole  produce  of  the  wheat,,  the  bra 
thereof  only  excepted,  and  weighing  three-fourth  pi 
weight  of  the  wheat  whereof  it  was  made*  *nd  such  I 
prove  that  he  bought  the  Hid  flour,  whereof  his  bread 
for  such  flour,  of  the  miller  or  meal  man,  wining  Us 
place  of  abode  ;  then  the  baker  shall  stand  ac quitter 
miller  or  meatman  offending,,  shall  forfeit  the  pcnali 
i'd  by  31  Geo.  2.  to  be  paid  in  the  caseof  adulterath 
flour,  i.  6, 

And  when  any  magistrate!  shall  have  set  an  assize 
fcd  the  price  of  the  standard  wheat  en  bread,  as  direct 
act,  they  may  omit  the  setting  an  assize  upon,  or  fiiin 
of  any  other  sort  of  bread.-*.  7. 

The  justices  at  any  general  or  quarter  session,  mni 
think  proper,  prohibit,  for  three  months  (unless  the 
cause  sooner  to  revoke  the  order  for  such  prohibit! 
they  arc  hereby  empowered  to  do  at  any  adjourned  q 
sions,  or  any  special  sessions)  the  makers  of  bread  fbi 
making  for  sale,  baking,  selling,  or  exposing  to  tale, 
soils  of  bread  than  the  standard  wheat  en  bread  afore) 
vided  (hat  no  such  order  for  such  prohibition  do  tak 
be  in  force,  until  one  month  at  least  after  the  date  o 
in.n  thereof;  and  every  order,  which  shall  be  so  aw 
<-n:ered  in  a  book,  to  be  provided  for  that  purpose 
justices ;  whiclt  book  may  be  iiiapcctcd  by  the  makei 
for  sale,  without  fee ;  and  after  making  such  order  t 
shall  Lan?c  a  copy  thereof  to  be  put  up  in  some  i 
other  public-town,  within  the  place, in  which  such  or 
observed  ami  take  place,  or  else  aurb  justices  shall  ca 
of  such  order  to  be  insurtcd  in  some  public  news  p 
lishrd  in  the  couufr-     *.  N. 
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• .     .  . . 

hare  under  consideration  the  ordering  such' prohibition* 

t  nothing  in  this  act  shall  prevent  the  magistrates  from 
ing  at  all  times,  and  eren  during  the  time  of  prohibition, 
f  think  fit,  any  white  loaves  or  wheaten  loaves  of  the  price 
e  penny,  or  two  pence,  to  be  made  and  sold,  so  that  the  said 
s  be  made,  marked,  baked,  or  exposed  to  sale,  and  sold  ac- 
ng  to  the  regulations  of the  table  ofassizey  and  prke.of 
lf  contained  in  31  Geo.  %—t.  10. 

d  it  shall  be  lawful  for  any  baker  or  maker  of  bread  for 
to  make,  bake,  expose  to  sale,  and  sell,  inferior  and  coarser 

than  the  standard  wheaten,  provided  he  sells  such  bread 
rice  under  that  of  the  household  bread,  as  directed  by  31 
2.  although  nothing  in  this  act  doth  extend  to  the  setting 
ssize  thereon.    *.  11. 

t  where  any  baker  shall  fell,  Or  expose  to  sale,  any  such 
*r  or  coarser  bread  by  weights  and  prices  whereat  the  house* 
dread  aforesaid,  is  at  that  time  asihed,  priced,  or  soldyhe 
for  such  offence  be  liable  to  the  same  pains,  penalties,  for- 
»,  and  punishments,  as  bakers  and  makers  of  bread  are 

to,  for  the  like  misdemeanor  or  negtect  ia  making,  selling, 

losing  to  sale>  any  other  sort  of  bread  allowed  to  be  made 

posed  to  sale,  aiid  Sold.    #.12. 

;  magistrates  shall  hare  the  same  powers  and  authority  as 

tare  by  any  law  now  in  being,  relative  to  assisiog,  pric- 

laking  for  sale,  selling,  or  exposing  any  bread  to  sale, 

ocrer.  #«.  1-9. 

i  also  all  the  privileges,  protections,  and  indemnification*, 

tting  this  act  in  execution,  as  they  are  entitled  to  by  the 

dative  to  the  making  of  bread,   s.  14. 

this  act  shall  not  extend  lo  prejudice  any  right  or  custom 
city  of  London,  or  of  any  lords  of  any  leet,  or  clerk  of 
rket,  the  dean  of  the  collegiate  Church  of  Westminster, 

high  s^ward  of  the  city  of  Westuiiuster,  or  either  of  the 
riversides,  t.  15,  16  and  17. 

troughs  and  corporations,  one  of  the  bailiffs  in  the  absca^* 
other,  shall  set  au  assize  on  bread,  under  this  act,  aud 
jtber  matters  and  things  directed  for  setting   tlie   aame. 


Forms  of  the  proceedings  under  the  acs. 

iti on  of  an  undue  mixture  used  in  making  of  brcaJ  ;  oa 
the  stat.  31  Geo.  1.  c.  2'J.  sect.  21.- 

Bc  it  remembered^  that  this d-iy 


at in  the  said  zwnty in  his 


9*  BREAD, 

ibis  precept. .  Herein  fail  you  not.    Giren  trader  «y 
teal  the  ■  day  of  '■  in  the        .      year  oi 

of— - 

Return  of  the  want  of  distress,  indorsed  upon  the 

Momnouthshirc.  V 7  ^fK^^ZTZ  fa 

jnwnuuuiMi  ■*..  j     county,  do  hereby  certify  to  — 

mne  of  his  majesty's  justices  of  the  peace  in  and  for 
county,  that  by  virtue  of  this  warrant,  I  have  mad* 
search  for  ttve  goods  and  chattels  of  the  withsn-mentn 
and  that  t  can  find  no  sufficient  goods  and  chattels  of 
whereon  to  lepy  the  uithin^mentioned  su 


pounds.     Wiiucss  my   hand  the  ■  day   of 

Sworn  before  me  the  said  justice, 
The  day  and  year  aforesaid. 

Commitment  for  want  of  distress. 

"I  To  the  constable  of  ■    in 

Monmouthshire.    {•     county,  and  to  the  keeper  of 

J     mon  gaol  at     ■  ■  in  the  said  cot 

WHEREAS r  late  of -< in  the  conn 

said,  baker,  teas  on  the  — — -  day  of  — — —  duly 

before  me  e  squire  9  one  of  his  majesty9  s  jus  tic 

peace  in  and  for  the  said  county  y  by  the  oath  of        ■  t 

toi/nets,  for  that  he  the  said  ■  on  the da\ 

did  put  into  and  use  in  the  making  of  bread  to  be  sold, 
ration  or  mixture,  in  which  alum  wa?  an  ingredient 
the  form  of  the  statute  in  that  case  made  and  provided 
son  Tohercof  I  did  adjudge  him  to  pay  and  forfeit  for 
offence  the  sum  of  five  pounds.  And  zehereas  on  the  — 

of in  the  year  aforesaid,  I  did  issue  my  warra 

constable  of to  levy  the  said  sum  of  five  pounds, 

tress  of  the  goods  and  chattels  of  him  the   said 

whsreas  it  appears  to  me,  as  xeell  upon   the   oath  of 

constable  of as  otherwise ,/ hat  he  the  said  cowtabl 

hath  used  his  best  endeavours  to  levy  the  sard  sum  ont 

and  chattels  of  the  said as  aforesaid  ;  but  that 

dent  distress  can  be  found  zchcr'eon  to  levy  the  same: 
fore  J  do  hereby  command  you  the  said  constable  of  — 

prehend  the  said and  him  safely  to  convey  to  the 

gaol  at al'orcsu/il,  and  there  to  deliver  him  to  th 

qftlie  said  gaol,  together  Kith  this  precept;  and  I  a\ 
command  you  the  said  keeper  of  the  gaol  aforesaid,  A 
into  your  custody  in  the  sukl  gatl7  him  thu   mid—- 


I 
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tomthar  safely  keep,  for  the  space  of one  calender  month f  from 
the  time  of  this  commitment;  unless  the  said  sum  of  Jive  pounds* 
nd  ulo  the  costs  and  charges*  of  the  prosecution,  which  I 
i*xe  ascertained  at  the  sum  of  -  shall  be  sooner  paid. 

Gwen  unuer  my  hand  and  seal  the  — —  day  of «  in  the . 

year  aforesaid. 

Brewers — See  titles  Alehouses  and  Excise. 


BRICKS  AND  TILES. 

jjY  17  Edw.  4.  c.  4.  all  persons  which  shall  use  the  occupa* 
dud  of  making  tiles  called  phjio  tile  (otherwise  thak  tile)  roof, 
tile,  or  cres  tile,  corner  tile,  and  gutter  tile,  shall  make  it  good, 
tod  thoroughly  whited  and  annealed. 

And  the  ground  whereof  any  such  tile  shall  be  made,  shall 

be  cast  vp  before  the  first  of  hovember^  and  turned  before  the 

fat  of  February i  and  not  wrought  before  the  first  of  March, 

-tod  dull  be  truly  wrought  and  tried  from  stones. 

And  the  veins  called  maline   or  mail,  and  chalk,  shall  be 

veil  severed  from  the  earth. 

And  every  plain  tile  shall  contain  in  leugth  ten  inches  and 
••half,  and  in  breadth  six  inches  and  a  quarter,  and  in  thickness 
"fclf  an  inch  and  Lai  fa  quarter. 

And  every  roof  tile  or  cres  tile  shall  contain  in  length 
*Vrteen  inches,  and  the  thickness  of  half  an  iifth  and  half  a 
^*rter,  with  convenient  deepness* 

And  every  gutter  tile  and  corner  tile  shall  contain  in  length 
p*  Riches  and  a  half,  with  convenient  thickness,  breadth  and 
™*pneu. 

^And  if  any  person  set  to  sale  any  such  tile,  made  against 
*•  said  ord  nance,  the  seller  shall  forfeit  to  the  buyer  the  dou- 
'■*  value  and  shall  mak«  fine  and  ransom  to  the  king. 

-And  every  peison  grieved  shall  have  an  action  of  debt  against 
ta  offend  en,  and  his  costs. 

And  the  justices  or  peace  shall  have  power  to  hear  and 
*terjninc,  as  well  by  examination  or  otherwise,  the  defaults 
feiast  this  ordinance,  as  well  at  the  king's  suit  as  at  the  party's. 
Hd  if  it  appear  to  the  justices  that  any  persons  have  offended 
iQtiary  te  the  ordinance,  the  same  justices  shall  assess  upon 
e  offender  no  luss  fine  than  lor  every  thousand  of  plain  tile 
.and  for  every  hundred  of  roof  tile  6s.  fcJ.  and  for  every 
adred  of  corner  tile  or  gutter  tile  2;.  cold   coutrary    to  tiiis 
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his  >i*arch.  fur  every  thousand  plain  tiles,  1</.  Tor  et 
dred  root'    tile,    2*/;  and   every   corner   tile    and   g 

And  the  searchers  shall  do  their  diligence,   arcordii 
ordinance,    upuii  p*in  ol  forfeiture  to  the  king  10*. 
justice*  of  peace  shall  have  po"wef*to  inquire  and  dctc 
ftttrltn  ol "micIi  searchers. 

By  17  Geo.  3.  c.  -42.  all  lHck<?  which  shall  be 
burnt -foF  mite  in  any  pirtof  England,  Khali  when  t 
n«t  less  than  ri^ht  inches  and  an  half  long,  and  not 
two  inches  and  an  foilf  thick,  and  not  less  than  four  inc; 
him!  all  oamik'S  which  shall  be  nude  for  sale  in  any  par 
ttind^  sraU,  when  burnt,  be  not  less  than  thirteen  inch 
half  long,  and  not  less  than  nine  inches  and  an  half  ' 
not  ie-s  (han  half  an  inch  thick,     jr.  1. 

Person*  who  shall  make  any  bricks  or  pantiles  for  sa 
nhcii  burnt,  shall  be  ol  loss  dimensions  in  length,  bn 
thick  ncs?  than  herein- before  prescribed,  shall  forfti 
rhiHincs  foi  every  thousand  of  bricks,and  (en  shillings 
thoiitaiul  uf  i.antilet,  and  so  proportionably  for  a  gi 
leaser  ii umber  of  bricks  »»r  pantiles  that  shall  be  so 
*ale,  contrary  to  this  act*     *.  c2. 

The  M/e  of  the  sieves  or  screens  for  sifting  or  sere* 
r<j:it  as  Ik*,  to  be  mixed  with  In  irk  earth  in  the  making 
Html  I  not  ciceeJ   oue  quarter  of  an  inch  between   11 

A I I'r< m tracts  covenant?,  or  agreements,  whether 
inj<  or  noi,  hen  tofore  made,  or  hereafter  to  be  made  < 
into,  beiuccn  any  brick-maker  or  tile-maker, or  any  < 
5ons  iirfeivMid  in  the  making  of  bricks  or  tilts  for  sa 
p  rowing  ol  brick*  and  tiles,  or  lor  restraining  any   pe 
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nowingly  act  therein  as  clerk,  apent,  or  .errant,  contrary  to 

>is  act,  be  shall  forfeit  in  manner  following ;  viz.  every  brick* 

aker  or  tile-maker,  or  other  person,   concerned  or  interested 

i  making  brick,  or  tiles  for  sale,  the  sum  of  twenty  pounds ; 

id  erery  clerk,  agent  or  servant,  ten  pounds  ;   one  moiety  to 

cpoor  and  the  other  moiety  to  such  person  as  shall  sue  within 

(months,  to  be  recovered  with  full  costs  of  suit,  by  action  at 

ruimiu$ler.    s.  4. 

All  penalties  and  forfeitures  not  otherwise  provided  for,  shall,  Recovery 

»n  proof  of  the  offeucc  and  conviction  before  any  justice,  Fcnaltie"- 

levied  by  distress  and  sale  of  the  goods  of  the  party  offend* 

t,  by  warrant  under  the  hand  and  seal  of  such  justice,  render*" 

I  the  overplus,  if  any,  after  deducting  the  penalties  and  char. 

i,  to  the  owner ;  and  such  justice  is  to  hear  and  determine 

i  same,  either  by  confession  of  the  party,   or  by  the  oath  of 

e  witness,  and  is  also  to  grant  such  warrant  for  the  purposes 

iresaid,  and  to  administer  such  oath  gratis ;  and  such  penal. 

i  shall  be  paid,  one  moiety  to  the  informer,  and  the  other 

fery  to  the  poor  ;  or  in  case  sufficient  distress  shall  not  be 

md,  or  such  penalties  forthwith  paid,  such  justice  is  by  war. 

it  under  his  hand  and  seal,  to  cause  such  offender  to  be  com* 

tied  to  the  common  gaol,  or  house  of  correction,  there  to 

aam  for  not  exceeding  two  calendar  months,  unless  such  pe- 

lties  and  charges  shall  be  sooner  paid.  s.  3. 

Jniticcs  may  cause  the  conviction  to  be  drawn  up  in  the  foU  - 

ring  form:  t.  6. 

."  fie  it  remembered,  that  ou   the day  of——  in  the 

year  of  our  lord A  B  is  convicted,  before  me  C  D,  one 

of  his  majesty's  justices  of  the  peace  for  the  county  or  place 
(is  the  case  may  be)  [specifying  the  offence,  time  and  place, 
then  and  where  the  same  was  committed,  as  the  case  shall 


'  Given  under  my  hand  aud  seal,  the  day  and  year  afore* 
lid," 

*o  penalty  in  respect  of  the  dimensions  of  bricks  or  tiles, 
'be  recovered,  unless  information  shall  be  laid,  within  one 
th  next  after  the  sale  or  delivery  of  such  bricks  or  tiles,  nor 
t  aay  person  be  liable  to  more  than  one  penalty  for  one  of. 

«.  t.  7. 

Wons  aggrieved  by  any  thing  done  in  pursuance  of  this  act,  Appeal. 
withiu  four  months  after  the  cause  of  complaint  shall  have 
i,  appeal  to  the  justices  iu  any  general  quarter  sessions, 
IniJelfant  giving  twenty-one  entire  days'  notice,  at  the  least, 
itfci£,  of  his  intention  to  appeal,  and  of  the  cause  thereof, 
!  person  whose  acts  are  complained  against ;  and  within 
lav*  after  anch  notice,  entering  into  a  recognisance  before 
justice  with  f*ro  securities,  conditioned  to  try  such  appeal 
4  ahUUi  the  order  of,  and  pay  such  costs  as  shall  be 
fd  by  fuch  quarter  actions  ;  and  the  said  justice,  upon 
■  1>  d 
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I.     By  whom  bridges  are  to  be  repai 
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See  also  the  Title  Highways. 


/•   By  whom  bridges  are  to  be  repaired 

•         ...  • 

?/"1nt!M  in  T\TBLIC  bridees.  which  are  of  Ecncral   corf™. 
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idge  at  each  end  thereof,  to  the  extent  of  300  feet 
bridge.  And  if  the  inhabitants  be  indicted  lor  the 
ir  thereof,  they  can  only  exonerate  themselves  by 
specially,  that  some  other  is  bound  by  prescription 
to  repair  the  same.  The  K.  t.  the  West  Riding  of  York* 
r.  Ter.  46  Geo.  3.  7  P.asV9  Rep.  5S8. 
ic  county  or  riding  is  liable  to  the  repair  of  a  bridga  . 
the  trustees  of  a  turnpike  road,  if  there  be  no  special 
in  the  act  for  exonerating  the  inhabitants  from  (heir 
at  common  law  to  repair,  or  for  transferring  that 
►  others,  by  the.  appointment  of  a  particular  fund  for 
r  of  it  or  otherwise :  And  it  was  so  decided  in  the  case 
v.  the  JVeU  Riding  of  Yorkshire,  where  the  trustees., 
bled  by  the  act  to  raise  tolls  for  the  support  of  the  roads;". 
d.  Ellenborougb,  Cii.  Jus.  by  the  common  law,  coun- 
hargeable  with  the  repair  of  public  bridges,  unless  it  be 
is  the  stat.  22  lien.  8.  c.  5.  expresses  it,  what  persons, 
lements,  an  J  bodies  politic,  "ought  to  make  and  repair, 
Iges;"  and  where  there  is  no  such  proof,  that  burden  i*, 
peration  of  the  common  law  and  thrown  on  the  iu- 
i  of  the  county  in  which  the  bridge  lies.  2  East's 
1.  34S» 

'a  bridge  bczcilhin  a  franchise,  those  of  the  franchise 
pair  it.  And  if  the  bridge  be  part  zeithin  a  franchise^ 
vciihin  the guiidablcy  so  much  as  is  in  the  franchise  shall 
ed  by  those  of  the  franchise,  and  so  much  as  is  with, 
liidable  shall  be  repaired  by  those  of  the  guildablc  ; 
is  if  it  be  in  tKo  counties  >  mutatis  mutandis.     2  Inst. 


ions  or 
private  person* 


t  common  law  some  persons,  spiritual  or  temporal,  in-  ^i  ere  ^ 
\  or  not  incorporate,  are  bound  to  repair  bridges,  by  rca-  norat 
;  tenure  of  their  land*  ;  some  by  reason   of  a  special  priva 
foil,  by  reason  that  they,  and  those  whose   estate  they 
•elands  or  tenements,  arc  bound  in  respect  thereof  to 
•  same  ;    but  they  nho  have  lands  on  the  one  side  of  the 
on  the  other,  or  both,  arc  not  bound  of  common  right 
the  same.     2  lint.  700. 

to  prescription  only,  there  is  a  dirersi  ty  between  bo- 
c  or  corporate,  spiritual  or  temporal,  and  ii.ttural.pcr. 
bodies  politic  or  corporate,  spiritual  or  temporal,  may 
by  usage  and  prescription  only,  because  they  are  local, 
I  succession  pcrpelt.al  :  l>u  t  a  private  persm  cannot 
by  act  of  his  ancestor,  Mahout  a  lieu  or  binding,  and 
i  therefore  though  he  ma}  I;e  bound  by  reason  of  the 
is  lands,  yet  he  cannot  be   bound  by  prescription.     2 

Salkcidy  35S. 
tan  may  be  charged  with  the  repairs  of  one  part  of  a 
1  the  inhabitants  of  the  county  with  the  rest.      1  /Ja- 

330. 

Dd  2 


I 


the  onuf  upon  the  inhabitants  of  the  county  of  shewin 
is  bound  to  the  repair.  Same  Case,  %  E&Vs  Rep.  3- 
Thus  where  a  particular  district  rebuilt  a  foot-brid 
sore  conrenient  part  of  the  stream,  and  conrerted 
H  bridge  for  horses,  carts,  and  carriages  ;  as  the  distric 

fll  bound  by  custom  to  build  or  repair  such  a  bridge,   1 

bridge  only,  and  as  they  built  a  quite  different  bridge, 
•fercnt  place,  which  prove  d  of  common  pnblic  utility  tc 
ty,  (he  Court  were  unanimous,  that  the  county  and  n 
trict  were  bound  to  repair  it.  5  Burrow'*  Rep.  2& 
Rep.  685. 

However,  in  a  late  case  it  has  been  decided  that  the 
district  in  such  case  shall  contribute  pro  rata  as  for  a  f 
For  where  to  an  indictment  against  a  riding  for  not 
public  carriage  bridge,  the  plea  alleged  that  certain 
had  immemorially  been  used  to  repair  the  said  bridge: 
jj  j  that  the  townships  had  enlarged  the  bridge  some  years 

carriage  bridge,  which  (hey  had  before  been  bound  to 

foot  bridge,  was  held  not  sufficient  to  support  the  plea: 

jj  general  law  it  is  established  that  where  a  township  or  a 

%  individuals  build  a  new  bridge  and  dedicate  it  to  the  pi 

]  fit,  and  it  is  used  by  them,  the  onus  of  repairing  it  wil 

the  count)  at  large ;  but  where  a  party  is  bouud  to  re 
bridge,  he  shall  not  discharge  himself  by  turning  itii 
or  carriage  bridge,  but  still  he  shall  only  be  bound  to 
As  a  foot  Abridge  :  tliat  is,  pro  rata;  and  beyond  that  1 
are  bound  to  repair,if  the  bridge  be  of  public  utility.  R 
Riding  of  Yorkshire,  Mic.  WGeo.3.  ZEatCsRcp.  3 
And  upon  thi*  principle,  the  county  has  been  held,  b) 
yon,  on  the  trial  of  an  indictment  at  nisi  print,   to  b 


II 
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is  evident  that  they  adopt  the  act ;  and  the  bridge  be. 
>f  public  benefit,  the  burden  of  repair  ought  properly  to  Gnrdrorne       k 
be  public.    *  East's  Rep.  341.  348.  Bfldge- 

owfor  the  more  clearly  ascertaining  the  description  of  Description  of 

I  Ett  RAFTER  TO   BE   ZKECTEl),  which  inhabitants  ofcoun*  bridges,  inbabi- 

'  be  liable  to  repair  and  maintain;  it  is   enacted,  by  Jj^"^!  ^un" 
3.  c.   59.    that  no   bridge  hereafter  to  be  erected  in  fabic  to  repair, 
ty,  at  the  expence  of  any  individual  or  private  person, 
litic  or  corporate,  shall  be  deemed  a  county  bridge,  or 
which  the  inhabitants  shall  be  compellable  to   repair, 
ch  bridge  shall  be  erected  in  a  substantial  and  com  in  o- 
mner,  under  the  direction   or  to  the  satisfaction  of  the 
lrreyor,  or  person  appointed  by  the  sessions* ;  which 
,  or  person  so  appointed,  is  to  superintend  the  erection, 
jrcuuto  requested  by  the  party  desirous  of  erecting  the 
nd  in  case  the  said  party  be  dissatisfied,  the  matter  shall 
nined  by  the  said  justices  at  their  next  sessions,     s.  5. 
3thing  herein  contained  shall  extend  to   any   bridges  Act  not  to  ex- 
ny  person,   or  bodies  politic  or  corporate,  are  liable  tend  to  bridge* 

<  r  j.  •        •    *•  rr  repaired  by  rea- 

•  by  reason  of  tenure,  or  prescription.     *.  7.  ton  of  teuurt. 

lant  at   will  of  an  house  which  adjoins  to  a  common 

1  though  he  is  not  bound  as  between  landlord  and  tenant 

the  house,  yet  if  it  becomes  dangerously  ruinous  to  the 

y  intercourse  of  the  bridge,  as  tenant  at  will  only,  he  is 

y  reason  of  his  possession,  to  repair  it,  so  far  as  to  pre. 

public  being  prejudiced*    iLd.  Raymond,  856. 

o  man   can  be  compelled  to  build  or  contribute  to  fho 

jf  building  of  any  new  bridge,  where  never  any  were  b'e- 

hout  an  act  of  parliament.     2  List.  701.  ' 

Mag.  Char.  9  Hen.  3.  c.  15,  No  toicn  nor  freeman  shall 
ned  to  make  bridges  nor  banks,  but  such  as  of  old  time 
'ght  have  been  accustomed. 

In  what  manner  bridges  ere  to  be  repaired* 

ns  clear  that  those  who  are  bound  to  repair  bridges, 
ie  them  of  such  height  and  strength  as  shall  be  answer. 
he  course  of  the  water,  \v  hethcr  it  continues  in  the  old 
or  makes  a  new  one  ;  and  that  they  arc  not  punishable 
sers  for  entering  on  any  adjoiuiug  land,  for  such  pur- 
or  laying  on  the  materials  requisite  for  such  repairs.     1 

77.  s.  1. 

inhabitants  of  a  county  cannot  of  their  own  authority 

bridge  or  highway  from  one  place  to  another,  for  that 

done  without  act  of  parliament.  2  Inst.  701. Carthezt, 


he  CMi»ty  ©i" .Lancaster,  a:  their  aiinut:!  .cefilms. 


En  Wing  or         In  the  JST.v.  the  Justices  of  Glamorganshire^  Tr/t 

rebuilding.        3.  it  appeared  that  a  new  bridge,  built  in  consequenc 

one  having  been  presented  as  ruinous,   was  not  trail 

on  the  scitc  of  the  old  one,  but  that  it  varied  for  sci 

from  the  former  position — it  was  insisted  that  the  sc 

no  authority  to  build  the  new  bridge  on  a  different 

from  the  old  one.     But  it  was  determined  that  the 

impliedly  gives  them  that  power,  lor  it  enables  them  1 

Jand  adjoining  any  county  bridge  for  the  more  comn 

larging  or  convenient  rebuilding  the  same,  and  the 

plicdly  gives  them  the  power  of  altering  the  position  o 

to  suit  the  convenience  of  the  public.    5  Term  Rep, 

And   an  opinion  was  entertained,  though  the  poii 

expressly  decided,  that  the  inhabitants  are   obliged 

bridges  if  necessary,  for  in  theK.v.  the  Inhabitants  of  Ci 

ifi'i.Ter.33  Geo.  3.a  question  was  discussed  respecting  \ 

of  the  inhabitants  of  a  county  to  widen  a  bridge,  whic 

sufficient  width  to  answer  the  exigencies  of  the  public.  1 

(though  no  positive  opinion  was  given)  strongly  in  tin 

if  a  bridge  used  for  carriages, though  formerly  adequate 

poses  intended,  becomes  not  of  sufficient  width  to  meet 

exigencies,  owing  to  the  increased  width  of  carriages 

den  of  widening  and  it  must  be  borne  by  those  who  ar 

repair  the  bridge  ;  and  upon  that  question  Ld.  Kent) 

•aid  there  could  not  be  entertained  much  doubt.     6 

104. 

However,  this  record  having  been  removed*  by  wri 
Into  the  House  of  Lords,  the  Lord  Chancellor  put  a  q 
the  judges,  whether  the  House  could  enter  into  the  al 
ral  question,  or  whether  after  a  general  verdict  (this  i 
special  one)  it  must  not  be   presumed  that  the  over  l 
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(he  general  question  was  excluded,  since  it  must  be  presumed 
ifter  rerdict,  that  the  oYcrnarrov,  ness  of  the  bridge  had  been  oc- 
euioBed,  either  from  some  addition  having  bee  a  nnde  to  the  inside 
rf the  battlement,  or  from  some  other  cause,  by  which  the  ancient 
vMth  of  the  bridge  had  been  cotil  rutted;  and  accordingly  the 
Mgment  of  the  court  of  Kind's  Bench  was  affirmed.  3  Bos.  and 
JW.354.  . 

Horccver^  since  the  agitation  of  this  question,  en  act  has  been 

rncdy  to  remove  ad  doubts  has  far  the  inhabitants  are   liable 
improve  ntck  bridges*  xzhrn  they  are  not  sufficiently  commo* 
Boas  for  the  public. 

w  For  it  is  enacted  by  4$  Geo.  3.  c .  59.  that  where  any  bridge  or 
pads  at  the  ends  thereof'  shall  be  narrow  and  incommodious,  it 
Hall  be  lawful  for  the  justices,  at  every  sessions,  to  order  such 
)ridgc  and  roads  to  be  widened,  iinpr  >ed9  and  made  commo- 
flonsfor  the  public  ;  and  where  any  bridge  repaired  at  the  ex* 
ifvoceof  any  county,  shall  be  so  much  in  decay  as  to  render  the 
taking  the  same  wholly  down  expedient,  it  shall  be  lawful  for  the 
'jisticeg,  at  any  sessions,  to  order  thi:  same  to  be  rebuilt,  either 
'ffttfcc  old  scitc  or  on  any  new  one.  n. ore  convenient  to  the  pub- 
'■t,  contiguous  to  or  within  two  hundred  yards  of  the  former  one. 

And  if,'  for  the  purpoac  of  altering  the  situation,  or  of 
•ning  or  enlarging  any  such  bridge,  or  roads,  it  shall  be 
wary  to  purchase  any  land,  such  county  surveyor,  under 
direction  of  such  justices  at  their  general  quarter  sessions, 
fcfty  set  out  and  ascertain  the  same,  not  exceeding  in  the 
Mole,  one  acre  at  any  one  bridge,  and  may  agree  with  the 
nrner  for  the  purchase  thereof,  either  by  a  sum  in  gross,  or 
7  ail  annual  rent,  at  the  option  of  such  owner  ;  and  if  the 
torreyor  cannot  agree  for  the  purchase,  or  by  reason  of  such 
Wrier  not  bein»  to  be  found,  shall  be  presented  from  trear- 
ttg,  then  the  justices  in  sessions  shall  impannel  a  jury,  and 
Isess  the  compensation  for  such  land,  and  for  the  trespass 
id  damage  to  be  done  by  the  execution  of  the  powers  of  this 
et,  in  the  same  manner  as  they  are  authorized  to  do  by  the 
tat.  1j  G.  3.  c.  78,  in  relation  to  highwav**;  an  1  every 
lause,  in  the  said  act  as  well  with  respect  to  impannelling 
iries,  examining  witnesses,  payments  of  expences,  enabling 
•nous  to  sell  and  convey,  and  all  other  powers  and  pro vi. 
ions  (hvrein,  are  hereby  extended  to  the  works  by  this  act 
■thorized  to  be  done  as  far  as  applicable,  s.  ll. 
Bmt  do  money  shall  be  applied  to  the  amendment  or  altera* 
Dnofaiiy  such  bridge,  until  presentment  sha.lt  have  been 
ide  of  the  insufficiency,  inconveniency.  or  want  of  repara- 
M  of  such  bridge,  in  pursuance  of  some  of  the  statutes' 
m  in  force  concerning  public  bridges,  s.  2. 


*  £••  Title  Hi^hwnji. 


400  BMBGJBfc 

Svrtjon  ot  ?  And  ft*  amrtepor  of  bridges  and  otiber  paHfe-* 
*OQ***J*$*t9  eferjr  connty  appointed  by  the  jastke*  at  eaeVionij  h  aaJ 
ertPatfetUi*  toiearcbforttake,aud  carry  away  gravel,  ftaoe,  m 
Errepeirof  othee  materieb,  for  the  repair  of  tuoh  bridge*  and  p 
bridge*  in  the  the  endi  thereof  and  to  remove  obatrectione  and  ai 


J^T **  CMt * "WB *"*  llv^Ses  *°*  voadiyUi  tfceaaae  nauei 

uro^kT Mdi.  "^•T011  °*  ^"7  «°™m»  highway  are  by  M  £rVo.  3 

F  authorised  to  do;  and  die  several  powers  thereby  vesta 

surveyors  of  highways,  are  hereby  vested  m  the  sum 

count/  bridges,  aad  the  roads  at  the  cads  thereof.    1 

suireyors  aMfcmg  satisfaction  for  all  trespass  and  dams, 

ia  the  e^ecatioa  of  the  powers  of  this  act,  in  the  same 

as  sarverors  of  highways,  r.l- 

Teols  sad  «•*»»     Aad  the  right  and  property  of  all  tools,  implements, 

riaU  provided    Jbrickt,  stone*,  gravely  and  other  materials,  purchased, 

%M\oLXZ£dOT  h»di  Dy,  ^  ordCT  of  justices  in  counties,  or  the  i 

Suhefurvejor.  & cam^¥  oridges,  shall  be  vested  in  such  surveyor  for  t 

"  being ;  in  wjhom  upon  any  action  or  indictment  snch  ] 

maybe  laid. r.  3. 

^■hahitiau  of  •    ^JM*  *•  f11^10**™**  of  counties  may  sua  for  any  < 

eoentief  uj    done  to  bridges  owi  other  troriy,  maintained  at  the  cxj 

tu«  for  damages  such  counties,  and  for  the  recovering  any  property  bi 

*f!!^toM*ty*0w&CQvn ties,  in  the  name  of  their  surveyor,  and 

the  Mm™*.    *"**  ^  *e  n*mc  °f  snch  surveyor;   and  every  su 

'     veyor  in  whose  name  any  action  or   suit  shall  be  pre 

or  defended,  shall  be  reimbursed  ou{  of  the  public  stock 

county  all  his  costs  and  charges  therein,    s.  4. 

Ordm  in  the         All   proceedings  within  the  county    of  York,  rcl 

colJntJr  v*Yi>rls  county  bridges,  shall  in  future  be  made  at  the  annual 

!k,  L.1L..?    *  neral  quarter  sessions  hoJden  the  first  whole  week  after 

we  sessions.  *  ...  %    .»  i 

and  at  no  other,  except  at  such  adjournment  as  shall  I 

•     at  the  above  Easter  sessions,  for  the  express  purpose  of 

such  orders'  into  effect.   *.  G. 

But  any  two  justices  of  the  said  ridings,  in  ca*es  of  env 

may  give  such  orders  for  making  temporary  bridges, 

temporary  repairs  as  sliaU  be  necessary  for  the  tempo 

commodation  of  the  public,    s.  7. 

• 

III.    In  what  manner  persons  bound  to  repair 

be  proceeded  against. 

Fur  luflVring     '    If  a  bridge  be  a  private  bridge,  a*  to  a  mill,    which 
private  budges  bound  to  maintain,  over  which  B  has  a   pasxage,  if  th 
Jl^K^'"1  ac-  bin  decay,  B  may  bring  his  action.  2  Inst.  701.     ' 
Public  'bridges       ^ut  ^  tne  bridge  is  for  the  public,  the  remedy  is  by 
ii.t»>  be  pro     merit  at  the  suit  ot  the  king,  for  avoiding  multiplicity  of 

wnted.        -insirroi.  ■---•■• 
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«  This  presentment'  might  be  at  the  common  law  before  the  Presentment, 
justices  of  the  King's  Bench,  or  before  justices  in  eyre,  or 
commissioners  of  oyer  and  terminer ',  or  before  the  sheriff;  but 
u  to  the  sheriff,  his  power  to  take  indictments  is  now  taken  away 
bj  38  Ed.  3.  c.  9.  but  it  may  be  presented  in  the  tourn  or  bet. 
I  In*.  701. 

And  the  indictment  ought  to  shew,  what  sort  of  bridge  it  is,  Indictment. 
whether  for  carts  and  carriages,  or  for  horses,  or  footmen  only. 
%Ld.  Raymond,  1175. 

•  And  if  the  duty  to  repair,  arises   by  reason  of  the  tenure  of  , 
•rtain  lands,  the  indictment  must  shew  where  those  lands  lie. 
tHaUlSl. 

Any  particular  inhabitant  or  inhabitants  of  a  county,  or  te. 
Hit  or  tenants  of  land  charged  to  the  repairs  of  such  a  bridge, 
At j be  made  defendants  to  an  indictment  for  not  repairing  it, 
tad  be  liable  to,pay  the  whole  fine  'assessed  by  the  court  for 
the  default  of  such  repairs,  and  shall  be  put  to  their  remedy  at 
law  fora  contribution  from  those,  who  are  bonnd  to  bear  a  pro- 
portionable share  in  the  charge,  for  the  necessity  of  the  case  re. 
Hires  the  greatest  expedition  in  cases  of  this  nature.     1  Haiak* 

*  77.  *.  3. 

Also  it  is  not  sufficient  for  the  defendants  to  an  indictment 
for  not  repairing  a  bridge,  to  excuse  themselves  by  shewing 
■ither  that  they  are  not  bound  to  repair  the  whole,  or  any 
tot  of  the  bridge,  without  shewing  what  other  person  is 
toyad  to  repair  the  same*;  and  it  is  said  that  in  such  case,  the 
''hole  charge  shall  be  laid  upon  such    defendants,  by  reason 

*  their  ill  plea.  1  Hazel;,  c.  77.  s.  4. 

It  is  said  that  where  such  defendants  pit  ad   that  A  B  ought 

•  repair  the  bridge  mentioned  in  the  indictment,  and  take  a 
Averse  to  the  charge  agaitist  themselves,  the  attorney  general 
l  this  special  case  may  take  a  traverse  upon  a  traverse,  and 
Itist  that  the  defendants  arc  bouud  to  the  repairs,  and  traverse 
it  charge  alleged  against  A  D,  and  that  an  issue  ought  to  be 
tken  on  such  second  traverse ;  and  that  the  attorney  general 
*y  afterwards  surmise,  that  the  defendants  arc  bound  to  re- 
air  it,  and  that  the  whole  matter  shall  b«  tried  by  au  in- 
liferent  jury.  1  Ilaxk.  c.  77.  s.  5. 

For  it  seems    that*  no  inhabitant  of  a  county  ought  to  be  a 
trorfor  the  trial  or  an  issue,  whether  the   county  be  bound  to 
ich  repairs  or  not,  but  it  is  sakl  that  he  may  be  a  good  witness. 
Mod.  Rep.  307. 
■^— ■— — -  ■    ■    ■■"       ■     i  i » ■     .I     ■    ■      n  >  ii  ii 

9  Thus,  where  jt  was  presented  that  the  abbot  of  T  ought  to  repair  the 
Ufe  of  T,  who  said,  thut  ut  another  time  he  traversed  such  presentment 
jm  it  was  found  thai  he  ought  to  make  but  two  nrches ;  per  Kniict,  It  is 
ftridgv  without  the  residue,  and  if  is  not  presented  wh  >  marie  the  rest  ; 
■  the  defendant  shall  make  the  whole,  it'  he  can  say  no  more;  and 
mate  the  bridge  without  the.  licences  of  those,  who  have  land 
45  Auitt,  37«    4  Yincr  8vt,  edit.  tfttz. 
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,'  -  -.-  ..  '".■*!». 


rhentaeobjection  may  lie  against  thn  jtstfa*}  * 
nee  all  interested  j  in.  which:  cue  the  ftrtntsnal  fee  in 
county :  for  where  aft  impartial  trial  cnanot  he  naf  hi  1 
per  county,  ft  shell  hetriei  as  near  to-onsralnJn  as 
a*  in  taainae  of  the  JC.  ▼.  the  inhabitant*  of  i*e*Wfca,  ■ 
ing  a  county  bridge,  there  the  trill  wis  ra  Suffolk.  %  J3 

&cl  in  oft  btfbtmationi  or  indkhiHnh,  tktm&ie* 

inhabitants  of  the  town  or  county  m  vMcfi  mec+utd  o* 

4.  _,  lmr*haU  bo  admitted.  1  Am.  Stat  I.e.  i&  #  JS* 

SoL^aV*"     Wo  action  will  lie  against  the  inhabitants  of  a  e< 

atagetsuttaincd  thesuit  of  an  individual,  for  damages  sustained  owh 

taragh  the    -  jmnt.bf  repairs;  for  in  the  case  ol  Rtuut  rlikoMck  * 

wwt ,©f ^^  where  the  plaintiff  brought  an  action  on  the  case,  aj 

iSJI  the1^!  iMn.of  Dovon^  to  recover  satisfaction  lot* an  injury  do 

habitants  of  a  waggon*  in  consequence  of  a  bridge-  lining  net  of  re 

hranty*  Which  ought  to  hare  been  repaired  by  the  county,  t> 

inhabitants*  for  themsctas  and  the  rest  of  the  men  dw 

>  that  county,  appeared ;  and  upon  *  general  demer 

Gouri  werenaanimottaly  of  epHiiott^^hnt  no^eneh  actio 

Ik,  for  though  an  action  would    lie  by  an  individual 

injury  which  he  has  sostaitiad,  against  any  othe*  iediri 

is  hennd  to  repair,   yet  here  the  in  habitant*  at*  not 

Nation  against  whom  such  an  action  can  he  maintained 

it  had  been  considered  reasonable    that  they  showl 

law  liable  to  such  an  action,  the  legislature  would  hi 

fered  and  given  a  remedy,  as  they  did  in  the  case  of 

cry*     2  Term  Reports,  667. 

IV*  In  what  manner  bridges  ore  to  ht  rcpaii 

statute. 

By  £5  Hen.  8.  c.  5,  c  The  justices  of  peace  in  eT 

*  franchise,  city  or  borough,  or  four  of  them;  (1  Qtt. 

*  powered,  at  their  general  sessions,  to  inquire  of  and 
4  all  annoyances  of  bridges   broken  in   the   highway 
4  make  men  process  and  pains  upon  ercry  prescntim: 
4  them,  for  reformation   of  the  same,  against  such  as 

*  be  charged  to  theamending  the  said  bridges,  as  the  Kir 

*  usually  doth,  or  as  they  shall  sec  fit  for  the  speedy  a 
*of  such  bridges.*  $.  1. 

.  This  extends  only  to  common   bridges  In  the  kit 
1vays  where  all  the   king's  liege  people    havej    or. 
passage,  aud  not  to  private  bridges,  to  mills,  or  the  11! 
701. 

But  the  reason  of  the  inhabitants  being  in  this  cist 
Of  their  comraou  law  liability  to  repair,  is  because  there 
is  guilty  of  a  nuisance  in  the  first  instance  in  making 
the  public  might  have  prevented :  and  all  along,  it  is 
for  his  own  individual  benefit.  3  Ea*V*Rcp%  350. 
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And  the  ffonfr,  in  every  shire,  franchise,  ci(yf  or  borough, 
tto  be  understood  in  every  shire  or  county  franchise,  city ^  or 
trough.  Where  there  be  four  or  more  justices  of  the  peace, 
id  one  or  more  of  the  quorum  ;  and  where  they  keep  general 
ssions  of  the  peace  for  such  shires,  franchises,  cities  or  bo* 
ughs.    2  Inst.  701,  702. 

For  unless  the  justices  of  the  peace  of  a  county,  franchise, 
ty  or  borough,  be  four  in  number,  and  one  of  them  of  the 
lonim,  they  hare  no  manner  of  jurisdiction  by  virtue  of  this 
t;  but  it  is  said,  that  the  justices  of  the  peace  of  the  county 
which  such  town,  being  not  a  county  of  itself,  and  wanting 
cha  number  of  justices,  shall  Hi1,  may  by  virtue  of  this  clause 
tcrmine  all  annoyances  of  bridges,  within  such  town ;  but  if 
e  franchise,  city  or  borough,  be  a  county  of  itself,  and  have 
it  four  or  more  justices,  (1  Qu.)  no  other  justices  of  the  peace 
any  other  shire  or  county,  have  any  power  by  this  act  to 
jnire  of,  hear  and  determine  the  decay  of  bridges  there,  but 
ch  decay  must  be  reformed  by  such  remedies  as  the  common 
v  give.  «  Inst.  701,  702. 

4  Where  it  cannot  lie  known  what  hundred,  town,  parish  or 
>crson,  ought  to  make  such  bridges;  if  they  be  without  city 
r  town  corporate,  they  shall  be  made  by  the  inhabitants  * 
>f  the  shire  or  riding  ;  and  if  within  the  city  or  town  corpo. 
ate,  then  by  the  inhabitants  of  such  city  or  town  corporate. 
knd  if  part  of  such  bridges  be  in  one  shire,  and  part  in  another, 
»r  if  part  be  within  any  city  or  town  corporate,  and  part 
rithout,  the  inhabitants  of  the  shire*,  cities,  or  town  co r po- 
rn te  shall  be  charged  to  amend  such  part  as  shall  be  within 
heir  limits.'  «  Hen.  8.  c.  5.  s.  2  &  3. 
It  hath  been  advised,  that  for  the  better  warrant  of  these  four 


*  The  word  inhabitants  seems  to  be  very  comprehensive  ;  for  according  to 
rd  Coke,  1st.  Although  a  man  by  dwelling  in  an  hour:  in  a  foreign  coun* 
city  or  town  corporate  j  yet  if  be  hath  lands  in  his  own  possesion  and 
durance  in  the  county,  city,  or  town  corporate,  where  the  decayed  bridgs 
be  is  an  inhabitant!  both  where  his  person  dwelletb,  and  where  he  hatix 
ids  in  hit  own  possession.  2d!y.  It  a  man  dwellcth  in  a  foreign  shirr, 
V  or  town  corporate «  and  kcepetha  hotisc  and  servants  in  another  shirccity 
town  corporate  ;  he  is  an  inhabitant  in  each  shire  city, or  town  corporate, 
dim  this  statute.  5diy.  tx  vi  ttrm;r.i,  every  person  that  dwelleth  in  m.y 
re,  ciry  or  town  corporate,  though  he  hath  but  a  personal  residence,  y*£ 
b'  said  in  lnw  to  b*  inhabitant,  or  a  dweller  there,  a-  servants  or  the 
t;  botthis  statute  extondeth  not  to  them,  but  to  mch  householders  who 
T  be  distrained  lor  non-payment :  and  it  would  be  infinite  and  impossi- 
lo  fa  every  inhabitant,  being  uo  householder.  4thly.  Every  corporation 
I  body  politic,  residing  jm  any  county,  city  or  town  corporate,  or  having 
sJB  or  tenements  in  any  couuty,  city  or  town  corporate,  which  they  keep 
%tit  pwn  lipncta  and  occupation,  are  said  to  be  inhabitants  ih^re,  wuht:i 
pyrffkw  of  this  statute,  dlhly.  An  infant  that  hath  iiouiu  or  Innds  by 
ml  or  Durchusc  is  liable  to  this  public  charge  ;  and  so  is  the  huf^nd   of 


Hi 
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Justices  may 
award  process 
into  a  dittVrcut 
county,  wh«>rc 
oilier*  lire  liable 
U>  repair. 


Crnqoc  ports. 


Justice*  may 
uriltr  ihme 


As  to  persons  who  of  right  onght  to  repair  bri 
act  of  22  Hen.  8.  was  only  .declaratory  of  the  comi 
for  the  charge  of  repairing  bridges  was  incumbent  on  tl 
by  common  law,  unless  where  particular  pers'ms  wei 
with  it  by  tenure,  or  prescription ;  what  was  new  in  i 
appointing  the  method  of  doing  it.  2  Ld.  Raymond)  I 
1  Where  any  bridges  tie  in  one  shire,  and  such  persoi 
ought  to  be  charged  to  the  amending  of  such  bridj 
another  shire,  or  where  such  bridges  be  within  any  cit; 
corporate,  and  the  persons,  lands,  &c.  that  ought  to  i 
such  bridges,  be  out  of  the  said  cities,  &c.  the  justice 
hi  the  shire,  city  or  town  corporate,  within  which  i 
ges  or  any  part  thereof  shall  be,  shall  hate  power  tc 
determine  all  such  annoyances  within  the  limits  of  1 
missions.  And  if  the  annoyances  be  presented,  thci 
process  into  crery  shire,  against  such  as  ought  to  a 
such  bridges,  and  to  do  further  in  every  such  case 
might  do  by  this  act,  in  cumj  the.  persous,  Iand>,  &c.  w 
tho  same  shire,  &c.  And  all  sheriffs  and  bailiffs  of  lib 
execute  such  process  from  the  justices ;  upon  pain 
such  fine  as  shall  be  set  by  the  justices.'  22  Hen.  8. 
'  This  act  shall  not  be  prejudicial  to  the  liberties  of 
ports,  s.  6\ 

6  The  wardens,  mayors,  and  bailiff?  elected,  and  jm 
same  ports,  shall  hate  power  to  hear  and  de  term  in 
annoyances  of  bridges  within  the  same  ports  and  mci 
to  make  such  process,  pains,  taxations  and  other  thi 
the  same  ports  and  members  as  the  justices  of  peace 
other  places.'  f.  7. 
*  Such  part  of  the  highways,  as  well  within  frn 
c  without*  as  lie  next  adjoining  to  any  ends  of  anv  bx 
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•  * 

'  sessions,  all  manner  of  annoyances  of  and  in  such  highway*,  sa 
s  being  and  lying  next  adjoining  to  any  ends  of  bridges,  (distant 
'  from  any  one  of  the  euds  ot  such  bridges  three  hundred  feet, 
1  tnd  to  do  in  every  thing  concerning  the  making,  repairing, 
1  tod  amending  of  such  highways,  in  as  ample  manner  as  they 
'majrdo  for  the  making,  repairing,  and  amending  of  bridges.' 
r.9. 

And  by  12  Geo.  2.  c.  29.  $.  14.     '  When  any  public  bridges,  pOWCr  given t* 
nnparts,  banks  or  copse,  arc  to  be  repaired  at  the  expence  of  the  justice*  to 
tiie  county,  the  justices  at  their  general  or  quarter  sessions,  contract  for  * 
after  presentment  made  by  the  grand  jury  of  their  want  of  re-  Jerm  c°f  J**!9* 
{oration,  may  contract  with  any  person  for  rebuilding,  repair,  bridge ^ 
iog  and  amending,  the  same  for  any  term  not  exceeding  seven 
years,  at  a  certain  annual  sum:  in  order  to  which  they  shall 
gire  public  notice  of  their  intention  of  contracting  with  any 
person,  for  rebuilding,  repairing,  and  amending  the  same,  and 
loch  contracts  shall  be  made  at  the  most  reasonable  price, which 
(lull be  proposed  by  the  contractors;  who  shall  give  sufficient 
security  for  the  due  performance  thereof*  to  the  clerk  of  the 
leace ;  and  all  contracts  when  agreed  to,  and  all  orders  relat- 
ng  thereto,  shall  be  entered  in  a  book,  to  be  kept  by  tha 
Jerk  of  the  peace  for  that  purpose ;  who  shall  keep  the  same. 
nong  the  records  of  the  county,  to  be  inspected  by  any  of  the 
ustices,  at  all  seasonable  times,   and  by  any  person  employed 
>y  any  parish  or  place  contributing  to  the  same,  without 
tt.9 

to  the  K.  o.  the  justices  of  Glamorganshire,  Tr.  33 Geo.  3.  an 
:  county  bridge  being  presented  by  the  justices  as  ruinous ;  the 
sioos  appointed  a  committee  of  12  magistrates  to  inspect  tlic 
te  of  the  bridge,  empowering  them  to  make  any  new  contract 
repairing  or  rebuilding  the  same,  and  di reeled  that  an  agree. 
Tit  for  either  of  those   purposes  should  be  reduced  to  writing 
I  executed  by  the  clerk  of  the  peace  on  behalf  of  the  county, 
I  the  contractor ;   the  committee  having  examined   several 
as,  adopted  one  proposed  for  the  rebuilding;  and  at  another 
ling   of  the  committee  they  directed  the  clerk  of  the  peace 
irepare  a  contract   with  the  builder  for  execution,  and  to 
lest   him   to   attend  at  the  next  meeting:   in   the  interval 
rccn  this  and  the  subsequent  meeting,   the  committee  re- 
ted  to  the  sessions  that  they  were  in  treaty  with  the  builder, 
the  rebuilding  of  the  bridge  ;   when  the  sessions   authored 
a  to  proceed,  and  to  direct  the  clerk  of  the  peace  to  contract 
willing  the  same ;  the  commit :ec  then  authorised   the  clerk 
le  peace  to  make  the  contract  with  the  builder,  and  accord- 
r    articles   of  covenant     were  entered   into   between    the 
brand  the  clerk  of  the  peace.     At  the  following  session  xn 
court j    after  confirming    all  the  former   resolutions   of 
Mrnmittte,  ordered  the  clei  k  of  the  peace  to  perform  th$ 
at  directions  of  the  committee^  rduiice  tp  the  builder.— 


*  and  judgment  Riven  thereupon.' 

By  5  Ac  fi  Will.  S,  Mar.  r.  1 1 .  *.  G.     (  Tr  any  indli 

*  against  any  person  for  not  repairing  bridges,    and  tl 
'  repair  the  same  ma)-  come  in  question ;  npou  such  si 

*  ant)  affidavit  made,  thereof,    a  rertiornrfmay  he  gran 
'  move  (lie  saire  into  the  King's  Cent  h,    provided  thai 

*  lies  prosecuting  :ineh  certiorari,  shall  find  two  manui 

*  be  bonini  in  a  recognizance,  with  condition  to  try 

*  next  assizes*.* 

And  by  I  Ann.  itat.  I.  c.  18.  >.  5.  *  All  matters  ci 
'  the  repairing  of  bridges  and   highway!  therein  nu-r 

*  shall  be  determined  in  the  county  u  here  they  lie,  ami 

*  where,  and  no  presentment  or  indictment  for  rat 

*  Such  bridges,  or  the  hi'hnays  at  tf:e  end  of  sur.h  b:iii 
'be  removed    hy  certiorari  out  of  the  said  county 

'  oilier  court.' 

tin!  a  certiorari  tics  to  remove  mi  order  made  by  fht 
concerning  the  repair  of  a  bridge,  pursuant  to  a  prir 
parliament,  and  the  j indices  ought  to  return  th«  private 
Hliich  their  order  is  founded.     Dalton,  304. 

And  it  has  been  determined  (hat  th>;  act  of  Ann  txt 
to  bridges  inhere  the  county  h  charged  to  repairs,  anil  (1 
a  private  person  or  parish  is  charged,  the  5  &  ft  ll'ilt 
c.  11.  hath  allotted  the  granting  a  tcrtiorari.  Q  Strang 

It  has  also  been  decided,  after  a  solemn  argument, 
clause  only  e« tends  to  take  away  ttte  .cerlierai  i  fruin  d< 
■  nit  not  from  (he  urusecntor;  for  in  (he  case  of  the 
inkabiiunln  „f  Cumberland,  II ii.  Tcr.  35  Gvo.  S.  the  i 
(ion  was,  whether  or  nut  an  indictment  for  not  n 
bridge  could  be  removed  by  certiorari?  And  in 
shew  thai    if  cti'.ild    no!,    the    defendant,    relied    on   1 
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nek  presentments  or  indictments,  and  that  it  did  not  take 
ay  the  certiorari  from  the  prosecutor.  By  Ld,  Kenyony 
.  Jut.  The  words  of  tins  act  are  very  general ;  but  it 
st  be  remembered,  that  in  these  cases  the  defendants  art 
inhabitants  of  a  county;  and  if  the  indictment  cannot  be 
wved  by  certiorari,  and  a  suggestion  entered  on  the  record, 
t  the  inhabitants  of  the  county  are  interested,  in  order  to 
c  the  trial  elsewhere,  the  indictment  must  be  tried  by  the 
y  persons  who  are. parties  in  the  cause.  This  would  be  an 
maious  casein  the  law  of  England.  However,  this  question 
s  not  rest  on  that  general  observation.  For  many  instances 
e  been  furnished  by  the  officers  of  the  crown-office,  of  info r- 
ions  and  indictments  for  the  n on- repair  of  bridges  having 
a  removed  by  writs  of  certiorari  applied  for  by  the  prosecu. 
;.  And  lliere  are  a  vast  number  of  cases  icherehi  it  had 
h  uniformly  decided,  that  although  an  act  of  parliament  tafce^ 
fjf  the  certiorari  in  express  worasy  yet  the  crozsn  is  not  in- 
itd  in  the  restriction,  such  clauses  being  only  introduced  ta 
vent  defendants  bringing  a  certiorari  for  delay.  He  then 
U  that  oh  the  authority  of  all  those  cases  which  he  particularly 
d,  the  court  were  of  opinion  that  the  certiorari  was  properly' 
ed«  0  Term  Rep.  194,  affirmed  as  to  this  point,  in  the 
use  of  Lords  upon  a  writ  of  error.  See  3  Bos,  and  PuL' 
p.  354. 

» 

How  the  charges  for  llie  repair  of  bridges  arc  to  hx 

defrayed. 

'  And  where  it  cannot  be  known  what  persons,  lands,  tene« 
lents,  and  bodies-politic,  ought  to  repair  such  bridges,  the* 
istices  of  the  peace  within  the  shires  or  ridings,  and  the  jus* 
ices  of  peace  within  every  city  or  town  corporate,  or  four  of 
be  justices  at  least  (1  Qu.)9  shall  call  before  them  the  con* 
tables  of  every  town  and  parish  being  within  the  shire,  Sec. 
rherein  such  bridges,  or  any  parcel  thereof,  shall  happen  to 
c,  or  else  two  of  the  most  honest  inhabitants,  within  every 
icn  town  and  parish,  by  the  discretion  of  the  said  justices: 
nd  the  said  justices,  with  the  assent  of  the  said  constables 
r  inhabitants,  shall  have  power  to  tax  every  inhabitant, 
ithin  the  limits  of  their  commissions,  to  such  reasonable  sum; 
I  they  shall  think  sulUcient  for  tin*  ropnirinj;,  r^-eilifyin,*,  and 
sending  of  such  bridges.'  2*2  Hen.  8.  c.  5.  .v.  4.' 
If  the  words  every  inhabitant,  all  privileges  of  exemptions  or 
targes  whatsoever,  from  contributions  tor  the  reparation  of 
lyed  bridges  (if  any  were)  are  taken  away,  aiihon^h  the  e\- 
jtiod  were  by  act  of  parliament ;  and  every  one  may  be  taxed' 
ttnseJf,  and  each  one  bear  his  burthen  ;  and  the  taxation  can- 
beset  uiiou  die  hundred  #r  paribh;  for  tlu'ii  oi.e,  or  a  few; 


\ 


4**i 
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aright  te  distrained  for  Oo.wiftob.     *  far*  901 .  i  Imi ' 
JZimoiirf,  1350. 


Aad  the  mm  jneticei  dull  haw  power  to  appehttew 

COUaCTOai  Or  ICTEET  BUVDBKB,  FO*COMXCTIO*  of  aflricfc 

rauf  of  money  by  them  eet  and  taxed,  and  todiitraia  for  tic 

bon-peymeat  %  .and    shall  also  hare  power  to  appoiat  !«•' 

Stirrcyon+  which  shall  see  inch  decayed  bridge  repaired  fratt; 

tine  to  time.    'And  the  justices  shall  hare  power  to  amke^ 

cess  against  the  jaid  collectors  and  svrteyofi,  their  execalsn\r 

and  administrators,  by  attachments  trader  their  seals,  retaiaV 

able  at  the  general  sessions.  And  )£  they  appear,  then  to  i 

pel  then  to  account  $  or  if  they  refute,  to  commit  them  to 

till  the  account  be  truly  made.9    2ft  Jim.  8.  c.  ft.  *«4. 

*  And  the  justices  of  peace  shall  hare,  power  to  allow 

reasonable  charges  to  the  surveyors  and  collectors  as  shall 

thought  convenient'  #•  8. 

And  to  prevent  more  money  being  raised  than  <lai 

and  to  direct  the  application  of  what  is  raised,  it  was 

by  1  Ann.  stat  1.  c  18.    <  That  th*>  justices  of  peace 

*  at  .their  quarter  sessions  have  power,  as  therein 

'upon  presentment  that  any  bridge  is  out  of  repair,  which- 

,  *  them  ought  to  be  repaired,  to  assess  upon  eirery  place 

'  *  their  commissions,  as  they,  usually  have  bean  saaa  "" 

4  the  repair  of  bridges.  #,2. 

lot  new  tU         But  now  by  12  Geo.  2.  c.  39,  ,Thejtufke$  ofpemce  im 

br "^  T  *f 1apd?  Kithin  i^ir  ^Veeiice  limit*,  at  their  general  or 
ptii    cut  o  Mfftfan^  shall  have  poxse^  from  time  to  time  to  make  one  genei 

rate,  for  such  sum  as  they-  think  sufficient  to  answer  the 
poses  of  22  Hen.  8.  c.  5,  respecting  bridges  (and  also  the  poi 
poses  of  divers  other  itcts  in  the  said  act  of  12  Geo.*!,  mentioned, 
instead  of  the  several  distinct  rates  thereby  directed ;  «*fdP] 
rate  hhalt  be  assessed  upon  every  toxen,  parish  or  place,  in 
proportions  as  any  of  the  said  rates  heretofore  made  have 
usually  assessed ;  zchich  assessments  are  to  be  collected  by  nVj 
high  constables  of  the  respective  hundreds*. 

And  the  treasurer  of  the  county  rates  i 9  to  pay  so  much 
the  money  in  his  hands,  to  such  persons  as  the  justices 
sessions  shall  by  their  order  from  time  to  lime  appoint ,  for  the 
uses  of  the  said  act.  12  6'eo.  2.  c.  29.  jr.  6. 

But  no  part  of  the  count  if  rates  shall  be  applied  to  the  re*] 
pairs  of  any  bridges,  until  presentments  be  made  by  the 


•he  county 

fttlrft. 


pnfii 


But  not  tin  af- 
tti  prctCuU 


rest 


*  Hut  as  these  charges  are  now  to  be  paid  out  of  the  county  rate* 
nn  \iiiou*  of  this  aud  former  acts  respecting  the  appointment  ot'coH< 
urt  superseded. 

+  I'um  says,  thnt  the  office  of  5nrveyor»,  for  the  sake  of  eoii*c*M 
n  usu  liy  annexed  by  the  justices,  to  the  oilier  of  high  coiuiable.  \&*l 

♦  for  these,  »ee  Title  Covum  R^ns. 
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grand  juries,  at  tlie  assize,  great  sessions,  general  gaol  de» 
ry,  or  general  or  quarter  sessions  of  the  peace,  held  for  the 
tty  or  place,  of  tlie  insufficiency,  inconveniency,  or  want  of 
tration  of  their  bridges.  12  Geo.%  c.  29. .?.  13. 
\ndno  fine  for  not  repairing  such  bridges  and  highways 
'I  be  returned  into  the  exchequer,  but  shall  be  paid  to  the 
$urer,  and  applied  by  the  said  justices  towards  the  building 
repairing  of  such  bridges  and  highways.  I  Ann.  st.  1. 
Is.  4. 


"he  form  of  an  indictment  for  a  bridge  out  of  repair. 

.  v  /  Tlie  jurors  for  our  lord  the  King,  upon  their 
nnout  re,  \  oath  present,  that  a  ceitain  common  bridge, 
•  the  river-  ■       ,  commonly  called       ■■       Bridge,  tying  and 

g  in  the  parish  of ,  in  the  said  county  of ,  in  tlie 

ft  common  highway  there,  leading  from  the  town  of  ■ 

trds  and  unto  the  town  of ,  in  the  said  county  of  — — 

gether  and  from  the  time  whereof  the  memory  of  man  is  not 
zontrary*  being  a  common  king's  highway,  for  all  the  liege 
eets  of  our  said  lord  the  king,  and  his  predecessors,  with 
r  horses,  coaches,  carts,  and  carriages,  to  go,  return,  pass, 
i»t,  ride,  and  travel,  at  their  free  will  and  pleasure,  on  the 

-  day  of  in  the year  of  the  reign  of  and 

'inualiy  afterwards,  until  the  day  of  the  taking  this  inquU 
m  at  the  said  parish  of  -  in  tht  said  county  of  • 

and  yet  is  very  ruinous,  broken,  and  in  great  decay  for 
\t  of  due  reparation  and  amendment  of  the  same,  so  that 
liege  subjects  of  our  said  lord  the  king,  upon  and  over 
gmsd  bridge,,  with  their  horses,  coaches,  carts,  and  carriages, 
'd  not9  during  the  time  last  aforesaid,  nor  yet  can  go,  re- 
\,pass,  repass,  ride  and  travel,  without  great  danger:  to  the 
U  damage  and  common  nuisance  of  all  the  liege  subjects  of 
said  lord  the  king,  upon  and  over  the  same  bridge,  going \ 
mingypatsing,  repassing,  riding  and  travelling,  and  against 
peace  of  our  said  lord  the  king,  his  crown  and  dignity. 

nd  that  the  inhabitants  of  the  said  county  of  «  ■-  the 
mam  bridge  aforesaid  (so  as  aforesaid  being  in  decay), 
it  to  repair  and  dmend,  when  and  so  often  as  it  should  or 
f  be  necessary. 

r  that  -  bifc  of  —  in  the  said  county  of  ■  esq, 

tasoB  of  bis  tenure  of  certain  lands  lying  in  the  parish  of 

—  aforesaid,  and  elsewhere  in  the  said  county  of -, 

\n  reason  of  */V  manor  of  A.  with  the  appurtenances  in 
mid  county  of  —         )»  ought  to  make  repair  and  amend 

*  i.  E  e 


lid  "trtAM 

Ike  satd  conwson  bridge,  token  and  at  often  at  eetario*  m 
Quire. 

Buggery,  SteYvtovt,     ■. 
Burglary,   See  Fel0kt. 


BURIALS. 

'JoY  SO  Car.  «,  ttat.  1.  e.  3-   No  oorpac  shall  be  bine 
«f  tbtnjc,    other  than  what  is  made  of  ahcep'.  wool  uu'.t," 
be  pat  Into  My   coftti   lined  or   faced  *rllh  any  thing  wii 
a*T  material*  bit  theet/i  wool,  on  pain  of  5*.  i.  3. 

nnon  In  holj>  orim  vr  their  substitute*  shall  keep  a  n 
ler  of  all  pert*™*  buried  in  their  precincts,  or  in  «uch  com 
''html  plat**  as"  their  parishioners  are  uanaliy  buried; 
-aoate  person*  within  eight  days  after  such  interment,  i 
■  bring  an  affidavit  (I)  under  th.- hands  and  *<aU  of  tun 
nsifes  (and  of  lbs  officer  before  **hom  it  wai  s»om, 
which  nottiing  thai!  be  paid)   to   the  minister,    that  the 


1 


■'.  :,}:,       (I)  TIfe  form  of  (be  affidavit, 

jtoornouUisbire,  "1      F  W  of     •  yeoman,  and  S  * 

'..to  srit.  J— ■■  .,   yeoman,  being  too  credible  pen 

do  severally  make  oath  and  tay.  thai  the  body  of '  PD,  late  of- 

in  the  parish  of in  the  said  county  of owo 

Kai  interred  in  the  parish  church  of  •«  [or,  in  the  M 

burial  ground,  atljoining  and  belonging  to  the  parish  chat 

— J  on  the  day  of  this  present  month  of  - 

that  t/ie  said  P  D,  deceased,  -as  not  put  in,  trapped  ort 
up,  or  buried  in  any  shirt,  shift,  sheet,  or  shroud,  mo 
mingled  xith  flax,  hemp,  silk,  hair,  gold,  or  silver,  or  I 
other  thing  than  vhal  is  made  of  steep's  kooI  only,  nor  U 
coffin  lined  or  faced  icithaiiy  doth,  stuff,  or  any  other  I 
whatsoever  made  or  mingled  with  flax,  hetnp,  silk,  hair,  j 
or  silver,  or  any  other  material  or  thing  ahatiotrxt^ 
fheep's  aool  only. 

Aaorn  before  me,  being  one  of  F  W.     fLS.J 

hi'  majesty's  justice*  of  the  S  W.     (L&J 

peatx,  in  and  fat  the  said 

county  of the tlay 

of 17^- 

j.r. 
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person  was  not  put  in,  wrapt,  or  wound  up,  or  buried  in 
•nj  ihirt,  shift,  sheet,  or  shroud,  made  or  mingled  with  flax, 
hemp,  silk,  hair,  gold,  or  silver,  or  other  than  what  is  made 
of  sheep's  wool  only,  or  in  any  coffin  lined  or  faced  with 
my  cloth,  stuff,  or  any  other  thing  whatsoever,  made  or 
tingled  with  flax,  hemp,  silk,  hair,  gold,  or  silver,  or  any  other 
Qaterial  but  sheep's  wool  only ;  and  for  want  of  such  affidavit  the 
;oods  of  the  party  deceased  shall  be  liable  to  the  forfeiture;  to 
*  levied  by  distress  and  sale  by  warrant  of  the  chief  magistrate 
i  any  town  corporate,  or  any  justice  of  peace;  or  in  default 
kereof,  by  distress  and  sale  of  the  person's  goods  in  whose 
onse  the  party  died,  or  the  goods  of  any  that  had  a  haud  in 
Dtting  such  person  into  any  coffin,  contrary  to  this  act,  or  that 
rdcred  the  same:  and  if  such  person  were  a  servant,  and  died 
his  master's  family,  the  master's  goods  to  be  liable ;  if  such 
won  died  in  his  parent's  family,  their  goods  to  be  liable.  The 
id  forfeitures  to  be  allowed  out  of  the  estate  before  any  debt. 
4. 

Such  affidavit  shall  be  taken  gratis  before  some  justice  of  the 
ace,  master  in  chancery,  mayor,  or  other  chief  officer  of  the 
ice,  where  the  party  was  buried.  And  if  no  such  affidavit 
if  I    be  brought,  the  minister  shall  give  notice  (II)  to  the 


^^ 


Or, 
Before  me  V  V,  vicar  of    '  in  the 

waid  county  of ,  there  being  no 

justice  of  the  peace  residing  (or  to  be  ^^tHA 

found)  in  the  said  parish  of the  ^^vjp'' 

— day  of 17— 

[)  The  minister's  notice  of  affidavit"  of  burying  in  woellen  not 

being  brought  in. 

pome  nthsh  ire,  1  To  — —  and         ■  churchwardens,  and 

to  wit.  /  and overseers  of  the  poor  of  the  parish 

of  »   in  the  same  count}. 

I  M  M,  minister  of  the  raid  parish  of in  the  said 

M/y  of       ■- —  do  hereby  certify  and  give  y>u  nut  ice,  that  on 

i  .  day  of the  body  of  V  1).  lute  oj  ■  ■,  dc* 

tied,  leas  buried  tcithinthe  said  parish  church   of 

t  in  the   common    burial  ground  adjoining    u,id    belong* 

\  to  the   said  parish  church   of  ]  ;  and    that  no 

firm  whatsoever  hath  brought  to  mc  any  njjhlrrft9  setting 
tiktkal  tlie  bo  fly  of  the  said  V  D  teas  buried  in  tu  other  ma* 
4d bat  sheep* s  isool  only,  pursuant  to  the  Uainle  in  that  be* 
tmgdc  and  jjrovidrd. 
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churchwardens  or  prerseers  of  the  prior,  who  wiflfct  efcfc 
Midi  repair  to  the  chief  magistrate  in  die  town,  IT  bvfed 
else  to  a  justice  of  peace ;  who  uptfn  certificate  thereof  fri 
minister,  sh*n  grant  a  warrant  (III)  tor  levying  the  fori 
toe  moifety  to  the  poor  of  the  parish  where  the  fearty  is  I 
tlwoth^  to  hlri  that  wfflWfor  the  same.  >;5:  ' 


.     -•        « 


Warrant  to  levy  the  I*»ftlty« 

to  wit.        J    -  •   ,i  •  **• 

fFtawf  tf  hath  been  dtim  made  to  oapemr  <f  a*— 
of  iisms^fs  justices ofthepetsce  in  and  for  lie #5* 
^-^^Atf^Wvqf  I*D,  tofeo/-— <fece««i,f 
ft* — -doyof  — :,  ^f^^tri^jl  rikep«^*c*iirdk< 
for  la  fk  coflMioii  burial  ground  adjoining  am&bebmgfa 
Wpari*  church  of  _],  A, ihTsatfeeitnlf  £— ^- 
I Hi*/ no affidavit woe pUUn  eight dms  afterward*,  orl 
teen  brought  io  Hie  minister  tftheiaU  parish,  mUffi 
thai  thebofy  of  the  said'  PDasr  buriodin  no  other* 
but  sheep's  wool  only,  pursuant  to  the  statute  in  that 
ntdde  and  provided;  by  means  ihereof  the  earn  of  51. 
feited  by  the  said  act,  to  be  levied  by  distress  and  sal 
'goods  and  chattels  of  such  persons  as  are  in  the  said  a 
liable  thereto.  '  •■-.....■■ 

'  And  whereas  it  hath  also  been  duly  made  to  appear  u 
that  the  said  P  D  had  no  goods  and  chattels  at  the  tt[m 
death,  as  aforesaid,  and  that  he  the  saidP  D  did  die  in  t 

of  O  O,  of at  ■  ■  aforesaid,  in  the 

aforesaid. 

Or, 

That  Q  0  of*  ■  ■■  yeoman,  had  a  hand  in  alL  ot 
der  and  disjiose,  the  putting'  the  said  P  D,'  deceased,  in 
ihift,  sheet,  shroud,  or  cojjin,  against  t)\e  form  of 
statute.   •■•■■■ 


H 


Or, 

That  M  M  of  yeoman,  at  the  time  of  the  ifeaH 

the  said  P  D,  was  master  of  him  the  said  P  f>,  and  tk 
said  P  D,  servant  to  the  said  M  M,  did  die  in  the  hem 

the  said  M  M,  at  ■  aforesaid. 

i»'  ..»■•- 

Or, 

Tfiat  F  F,  j/wman,  teat  father  qftkt  mAM 
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Ministers,  churchwardens,  and  overseen;,  and  justices  of 
>nce  or  chief  magistrates,  neglecting  their  duty  Aforesaid,  shall 
orfeit  51.  to  be  recovered  by  action,  wherein  the  prosecutor 
hall  recover  costs,  so  as  the  suit  be  commenced  within  six  months 
•far  the  offence  committed :  one  fourth  part  of  which  forfeit* 
ires  shall  be  to  the  king,  two  other  parts  to  the  poor  of  the 
arish  where  the  offender  dwells,  the  fourth  to  the  informer. 
.6. 

Every  minister  shall  keep  a  register  at  the  parish  charge,  and 
nter  all  bn rials  and  affidavits,  and  where  none  arc  brought,  as 
foresaid,  shall  enter  a  memorial  thereof  against  the  name  of  tho 
irty  interred,  and  of  the  time  when  he  notified  the  same  to  th* 
wrchwardens  or  overseers  of  the  poor.  s.  7. 
When  the  overseers  give  up  their  accounts  at  the  quarter  or 
itty  sessions,  dr  to  any  two  justices  at  their  monthly  meetings, 
ey  shall  give  an  account  of  the  name  and  quality  of  every  per. 
n  interred  since  their  former  account,  and  of  such  certificates, 
d  of  their  levyiug  the  penalties  aforesaid,  and  of  the  disposal 

Ihe  sime;  on  pain  of  51.  to  be  levied  by  warrant  from  the 
d  jmtices.  And  no  account  of  the  overseers  shall  be  allowed, 
I  they  account  for  the  burials,  *.  8. 

No  penalty  shall  be  incurred  by  reason1  of  any  that  die  of  tht) 
itnfe.  s.  9. 

fudges  at  their  assizes,  and  justices  of  peace  at  their  quarter. 
lions,  shall  give  this  act  in  charge.  $.  10. 
Persons  prosecuted  for  what  they  shall  do  iu  pursuance  of 
s  act  may  plead  the  general  issue,  not  guilty ;  and  if  the  pro. 
utor  be  nonsuit,  or  the  like,  the  defendant  shall  have  treble 
«s.  i.  11. 


the  the  said  P  D  did  die  in  the  family  of  him  the  said  F  F. 
the  case  shall  be* 

These  are  therefore  in  his  majesty's  naifte  strictly  to  charge 
t  command  you  forthwith  to  levy  the  sum  of  51.  so  forfeited 
aforesaid,  by  distress  and  sale  of  the  goods  and  chattels 
kh  he  the  said  P  D  had  at  the  time  of  his  death  ; 

Or,  of  the  goods  and  chattels  of  him  the  said  0  0; 

trnMg  the  overplus  (if  any  such  shall  be,  after  your  reason- 

:  charges  and  expences  shall  be  first  deducted)  to  ;  one 

ety  of  which  said  forfeiture  of  51.  ichcn  levied  by  you  as 
Ttaid)  gou  are  to  pay  to  the  overseers  of  the  poor  of  the 
\parUh  of  •  zshere  the  said  P  1)  rrav  buried,  to  be  by 

I  applied  to  the  use  of  the  poor  of  the  said  parish ;  and  the 
r  moiety  to  33  of  ■  "-yeoman,  zcho  informed  me  of  the 
offence,  and  did  sue  for  such  forfeiture.  Herein  fail  nut. 
%  uuimr  0;  band  and  *eal,  &c. 


BURIALS. 

By  32  Car.  1.  c.  I,  where  no  justice  of  peace  shall  be  ii 
any  parish  where  any  party  shall  he  interred,  the  iffidiTihuf 
bun  mi;  in  woollen  may  lie  administered  by  the  parson*,  viwre, 
and  curates,  in  every  parish  or  chapel  of  ease,  within  the  conntr 
where  the  parly  shall  be  interred  ;  except  the  pirson,  i  ic-»,  ud 
curate  of  the  parish  or  chapel  of  ease,  where  the  part)  h  inter. 
red;  r.'ho  are  required  to  administer  the  said  oaths,  and  attest 
tho  same  gratis.  ».  3. 

Burning.  Sec  (Arson)  under  title  Felosv:  ami 
Fire  and  Fireworks. 

Butcher*.     Sec   Lord's  Day  :  and  Manltao 
TORUS. 
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m  tuln'on   f     JUfVEItY  cooper,  or  other  person  who  shaR  make  Dry  ta 
■nkitii  vesch  8C'    f°r  *^e  l>uc-ting  of  butter,   shall    make  tho  ; 
lor   picking  of  seasoned  timber,  and  tight,   and  not  leakv,  and  shall  grootp  i 
buticr.  the  heads  and  bottoms  thereof;  and  every  such  vessel  shall 

a  tub,  firkin,  or  hulf  firkin,  and  no  other,  of  the  weight  t 
proportion,  and  capable  of  containing  the  quantities  of  butt 
following,  via.  every  tub  shall  weigh  of  itself,  including  thcU 
and  bottom,  nut  less  than  1 1 ,  nor  mure  than  1  jib. ;  and  iiciti 
the  top  nor  the  bottom,  sh  all  be  mure  thau  five  eighth  parts  '^: 
inch  in  thickness  in  any  part,  nud  shall  be  capable  of  c  unlaw 
8  lib.  of  butter,  and  not  less ;— every  firkin  shall  weigh  nut 
than  7,  nor  more  Iliau  1  lib. ;  and  the  top  and  bottom  shall  a 
be  more  than  four  eighth  parts  of  an  inch  in  thickness,  and  shall 
capable  of  containing  iulb  of  butter,  and  not  lean 
half  firkin  shall  weigh  not  less  thau  4,  nor  more  than  nib. ; 
the  top  and  bottom  shall  not  be  more  than  three  eighth  . 
an  inch  each  in  thickness,  and  shall  be  capable  of  con 
Stilb.  of  butter,  and  not  1,-ss,  on  pain  of  forfeiting  by  the 
or  other  person  making  the  same  I  Or,  fur  every  t 
Ceo.  3.  c.  S6\*.  1. 

And  every  such  person  before  such  vessel  shall  go  out 
possession  shall,  on  the  bottom  of  such  vessel,  ou  the  h 
with  an  iron,   brand  hit  christian  ami  surname,  together 
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fie  eiact  weight  thereof,  or  in  default  forfeit  for  every  vessel 
o(  marked  10s.  36  Geo.  3.  c.  8b\  s.  2. 

And  every  such  cooper  shall  also  mark  in  like  manner,  on 
be  bottom  of  every  such  vessel,  in  addition  to  his  name,  his 
lace  of  abode  or  dwelling,  in  the  following  maimer ;  (viz.)  if  he 
well  in  a  city  or  market  town,  then  the  name  thereof;  if  in  a 
Mage,  township,  or  other  division  of  a  parish,  then  the  name 
fthe  parish  wherein  the  tame  is  situate;  and  if  in  an  extra- 
arochial  place,  then  the  name  ol  the  next  adjoining  parish  :  on 
tin  of  forfeiting  10*.  for  every  such  otl'ence.  MiGeo.  3.c.  7;>.$.  I. 

And  every  dairymau,  farmer,  or  seller  of  butter,  or  other  per-  Directions  for 
m  who  shall  pack  any  butter  for  sale,  shall  pack  the  same  in  puckii.goi'but- 
irh  vessels  as  aforesaid  and  no  other,  and  shall  properly  soak  tcr* 
id  season  such  vessels  before  such  packiug  therein,   and  when 
>  seasoned,  shall  on  the  bottom  thereof  on  the  inside,  and  on 
e  top  on  the  outside,  with  an  iron,   brand  his  name  at  full 
nsrth  iu  like  letters;  and  also  on  the  outside  of  the  top  and  in 
e  bougeor  body  thereof,  the  true  weight  or  tare  of  such  emp- 

vessel  when  so  seasoned,  and  also  hi*  name  iu  like  mauuer,  on 
e  bous^e  or  body  across  two  different  staves  at  least,  to  prevent 
e  same  being  taken  out  and  changed,  and  shall  distinctly  and 

full  length  imprint  his  name  upon  the  top  of  the  .butter  in 
ich  vcfcsel  wheu  filled,  upon  paiu  to  forfeit  for  every  otfence 

not  observing  any  of  these  directions  51.  36*  Geo*  3.  c.   86. 

3. 

And  every  factor  or  agent  for  buying  or  selling   butter  for  Factors  buying 
hers,  who  shall  buy,  sell,  or  offer  to  sale,  or  have  in  his  cus-  »>r  selling  but- 
dy  for  sale,  or  shall  order,  consign,  forward,  or  send,  any  ves-  tcrtV!.rv^,*'e 
i  containing  butter  for  sale,   which  shall  not  be  made,  and  ex-  laarLe"d. 
r Rally  marked,  and  have  the  butter  therein  imprinted,  aceord- 
g  to  the  directions  of  this  and  the  above  act,    shall  forfeit  20j. 
v  every  such  oflence.     38  Geo.  3.  c.  73.  s.  2. 

And  every  cheesemonger,  or  seller  or  dealer  in  butter  on  his  or  clicr**- 
TO  account,   who  shall  offer  for  sale,  or  have  in  his  possession  munv<a*  and 
tr  sale,   any  vessel  containing  such  butler,  which  shall  not  be  adurs. 
itarnally  marked  as  aforesaid,  shall  forfeit  IQs.  for  c\^ry  such 
fence.  38  Geo.  3.  c.  73.  s.  3. 

And  they  shall  pack,  exclusive  of  the  tare  of  the  respective  Quaniitieitcbc 
iskj,  in  every  tub  84 lb.  net,  and  not  less,  of  good  and  merchant,  packed  m  u.u.-li 
lie  bntter;  in  every  firkin   5 Gib.  weight  uett,  and  uot  less;  v  "*<■"•• 
id  in  every  half  firkin  4281b.  net,  and  not  less;   and  no  butter  . 
hick  is  old  or  corrupt  shall  he  mixed  or  packed  up  with  any  B  iiroi  u>  bo 
itter  which  is  how  and  sound;    nor  shall  uuy  whey  butler   be  .mv.vl, 
cfced or  mixed  with  any  butterth;it  is  mai'c  of  cream,  but  the  said 
rtstJiaJi  be  packed  up  apart  by  themselves,  aud  .shall  not  be 
led  one  with  another ;  and  ever}  tub,   firkin,    or  half  lirkin, 
ill  be  of  uric   sort  aud  goodness  throughout  ;  and  no  butter  -.,-•, 

0b£«alr(<cl   with  any  great  salt,   but  all  butter  shall  be  Allied  ,/reaV  l-'J,i. 
tared  with  small  line  salt;  nor  shall  more  ?ull  be  iiiicr:ui\td  ~ 

5 


nop,  or  in  using  or  prarming  men  irauu  or  utceu,  ti 

301.  3fi  Ceo.  3.  c.  So.  *.  5. 

CiiunterfrilinB        ^n(]  jf  a|,y  pCrson  bi,ajj  DP  convicted  of  counterfeit 

"2\«irii.         the  names  or  marks  of  any  such  owners,  farmers,  on 

as  aforesaid,  or  of  causing  the  same  to  be  counterfeits 

ton  offending  shall  forfeit  -inf.  3d  Geo.  3.  C.  8fi.  i.  9. 

TV  full  1™"*      Every  cheesemonger,  dealer  in  butler,   or  other  pt 

heVr'lutiid  in  sna"  K'"  '"  an)'  Pl'«H>n  any  tub,  Grkiit  or  half  firkin 

Tt'wli.  lir*r  the  full  quantity  appointed  by  this  act,  and  not 

default  be  liable  (o  make  satisfaction  to  the  buyer  fur 

be  wanting,  iii  an  action  on  the  ease.  3G  Geo.  3.  c.  a 

""■''J  f"r  "•      Also,  no  cheesemonger,  dealer  in  batter,  or  ot" 

fa  ii. g  miter,  w)-l0m?l,rvi.r#  snm)|  re.] melt  for  sale  any  butter,  in  an 

sel  as  aforesaid,  to  sell  the  tunic  again,  upon  pain  of  I 

3.  c.  86.  t.  7. 

nccpi  furrijii.      But  this  is  mil  to  extend  lousing  any  of  the  vessel; 

after  the  British  butler  packed  therein  shall  hare  I 

thereout,  for  the  re-packing  for  sale  of  any  foreign  bi 

the  dealer,  before  lie  so  re.pack  such  foreign  butte 

cut  out  or  efface  the  names  of  (he  original  dairyman, 

seller,  leaving  the  name  and  tare  of  (he  cooper,  and 

the  original  dairyman,  fanner,  or  seller  thereon  ;  an 

Raines  arc  so  Liken  oul  and  effaced,   do  with  an  iron 

Christian  and  surname,  and  the  words  "  foreign  buti 

the  bougp  or  body  of  the  vessel,    across  two  staves  i 

Cm.  3.  c.  SC.  r.  10. 

Knartrj  anri      Offences  where  the  penalty  shall  not  exceed  5/.  sh: 

■pplitninn    of  „„„■  determined  before  one  justice.  3fi  Geo.  3.  c.  86.  i 

«i""(m?""a.         ^nt  <nc  prosecution  must  be  commenced  within  fo 

"  after  the  offence  committed.  36  Geo.  3.  c.  86.  *.  17. 

And  upon  proof  of  the  offence  by  one  witness  upo 
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it  be  found,  or  such  penalties  shall  not  be  paid  forthwith* 
lstice  may  cause  such  offender  to  be  committed  to  the 
n  gaol  or  house  of  correction*  there  to  remain,  for  not 
ng  three  calendar  months,  nor  less  than  28  days,  unless 
nalties  and  charges  be  sooner  paid.  36  Geo.  3.  c.  86.*.  10* 
persons  aggrieved  by  any  determination  of  such  justice;  Appeal* 
•peal  to  the  next  general  or  general  quarter  scssious,  and 
dees  presiding  at  such  general  or  general  quarter  sessions, 
rard  costs  to  either  party*  as  to  them  shall  seem  meet*  36 
.  c.  86.  s.  12. 

no  such  conviction  shall  be  set  aside  by  the  sessions  for 
f  form,  if  the  material  tacts  be  proved.     36  Geo.  3.  c.  86. 

the  justice  shall  cause  such  conviction  to  bo  drawn  up  in 
m  following;  (that  is  to  say), 

}Be  it  remembered.  That  on  this  ■  ■     ■ *—>  Form  ofcdn* 

day  of , —  A.  B.  it  con.  ^^ 

before     ,  ■  ■    ■  ■ 

r  of  the  peace  for  the  said  county  of [or,  for 

riding  or  division    of  the  said  county  of 


or,  for  the  city,  liberty,  or  tozsn  of 


a* 


-  as  the  case  shall  happen  to  be]  for  that  the  said  A.  EL 
ic  of  committing  offence],  at  [place  of  committing  offence], 
ere  state  the  offence  against  the  act  according  to  the  fact  J, 
ry  to  the  form  of  the  statute  in  that  case  made  and  pro* 

and  the  said  — ■ do  adjudge  him  or  her  to  pay 

rfeit  for  the  said  offence  the  sum  of _» — . 

under  my  hand  and  seat,  [or  our  hands  and  *euls\  the 
d  year  first  above  mentioned. 

I  the  said  justice  shall  cause  the  same  so  drawn  up,  to 
rly  written  ou  parchment,  and  transmitted  to  the  next 
1  or  quarter  sessions,  to  be  filed  and  kept  amount 
:or4s:  and  in  case  of  any  appeal  the  sessions  are  upou 
ng  the  said  conriction  so  drawn  up,  to  procet-J  to  the 
kinatiou  of  such  appeal,  s,   11. 

dno  such  conviction  or  judgment  or  any  order  or  pro-  x*  certiorari. 
p  of  the  said  court  shall  be  removed  by  certiorari.  3d 
,  c.  86.  s.  13. 

dries  amounting  to  more  than  51.  may  be  recovered  in  any  Penalties  ez« 
i  record  at  Westminster,  to   t'.te  use  of  the   informer,  ctcUn»g  5L 
ists  if  the  suit  be  commenced    withiu  four  months.  30' 
c.  S6.  s.  14,  17. 

the  penalties  under  38  Geo.  3.  c.  73.  are  recoverable  in  rVn.1ti*>«  ynlet 
oner.  3d  Geo.  3.  c.  73.  s.  4.  .-**  Geo.  x 

nothing  in  the  act   36  Geo.  3.  shall  extend  to  the  pur.  \«ueli  holding 
of  butter  in  any  pot  or  other  vessel  not  capable  of  con.  ,cl$  lhau  i4,b' 
more  thah  141b.  36  Geo.  3.  c.  86.  s.  1G. 
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■cm  »"t  v«ivr4«i    iim«  vhh v 

■nl  I*  ■■■■■■  rfttttf  fka  «**■( 

nti«  ttaaaitT       fill,  lari'ukf  < 
MrtosUpH;  •rs*«h*HaWp  It  woe 


ef  "  By  4  anil  5  PW.  &  J/nr.  <\  7.  warehouse-keepers,  wrifjert, 
*^^ieawi4eMor»«.i>per»  of  butter  and  cheese  in  any  port  (Wire- 
t*We  dl  totter  ant!  ctweM  that  riMf I  br  brtrogfet  to  ibem,  tot 

I^>ndoi>,  or  other  jipnon 
thereof  till  the  no< 
ecwsively,  U  11  comes  la 
MrkB^m'tfctMXttMJ  taatafcaU  mow  io  lade  bult« 
•r  caret*  far  Lamdim  (rxrefit  the  •»««  order  the  contrary), 
and  tt»U  receive  of  the  o*  n.-ri  *t.r.  Stf.  far  ever?  load.  And  if 
each  person  shall  refute  to  receive  tuca  food*,  or  to  take  cut 
fttrvaT,  «r  shall  aot  akin  tae  goods  as  thee  come  to  hand, 
tkejaaaJI  /arbat  for  ovary  firkfa  «f  batter  10*.  nod  for  every 
weigh,  of  cheeae  b:  bring  convicted  upon  oalh  befoie  otieji«- 
ftteaf  fence  by  on*  akatu,  or  confession  ;  and  constable*  "f 
parishes,  and  chief  constable*  of  hundreds  arc  rcrpiired  to 
coiiv  the  tame  by  warrant  of  such  justices.    >.  3,  4. 

Warehouse- keepers,  weighers,  kc.  shall  keep  bonks,  and 
enter  all  butter  4nd  cheese  that  shall  be  brought  to  thflai,  M  | 
"Hmtt't  aiifl  when'  the  good*  are  shipped  off,  shall  m.i!,.'  rs- 
.tries  of  the  lime  when  shipped,  the  master's  name,  the  tcsrtS'l 
name,  and  to  whom  consigned;  which  books  shall  1m  opw 
for  all  persons  to  sec  grirfit.  And  if  such  »a  rehouse. k<vptT, 
&r.  shall  not  keep  such  a  book,  or  not  make  catties  at  aturr. 
jairi,  or  make  purine  entries,  or  refuse  in  (lie  day-five,  io  pro- 
duce the  book  to  be  searched,  siich  offenders  being  convict,  II 
nun  hit  aforesaid,  shall  forfeit  for  every  firkin  or  bolter  fs.Bsj 
and  for  every  weigh  of  cheese  2*.  6(f.  aud  for  every  tither  ia| 
aforesaid  ofk-nces  2t.  Qd.  to  bo  levied  as  aforesaid  ;  aud  fil 
want  of  goods  to  levy  the  penalty,  the  justice  may  comnj 
the  offender  to  gaol  till  the  penalties  be  satisfied.  ».  5. 

If  masters  of  vessels  coming  to  lode  butter  and  cheese, 
their  servants,  refuse  to  take  on  board  any  such  bulteri 
cheese  as  shall  be  tendered  to  be  shipped  by  any  such  wi 
housekeeper,  etc,  before  their  vessels  be  ladoo,  they  shall  f« 
1'cit,  being  convict  as  aforesaid,  for  every  firkin,  of  butter! 
refused,  fis,  and  for  every  weigh  of  cheese  2*.  fid.  to  be  li 
aforesaid.  *.  C. 
it  One  half  of  the  forfeitures  shall  go  to  the  poor  of  the 
and  the  other  half  to  the  informer.  i.  7. 

Tills  act  shall  not  exclude  cheese  uioegcrs  free  of  the  city 
/.urr</i>»,  from  sending  their  own,  vessels,  or  such  at  they  ill 
hire  by  charter-  parly,  for  their  own  goods,  s.  8. 

Nothing   in   this   net  shall  extend   to  the  counties  of 
and  Lanaislcr,   nor  to  the  county  of  the  city  of  Cketter. 

l'cisoiis   u»grie.cd   by   the    determination    of  any 
peace,  may  appeal  to  the  next  quarter  sessions,  wlmsc  & 
naliou  shall  be.  I  nal ;  the  person  appealing   lust  giving 
parly  appcalrlt   a  bund  ot'iQt.  penally,  with  one  or  mor> 
ties,  to  the  liking  of  the  justice  of  peace,  jo  pay  suck  coiu 
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allowed  in  cdse  the  appellant  be  uct  relieved  ;  lite  said 
be  paid  within  a  mouth  after  the  determining  the  ap- 
10. 

s.  So:  /*7Z*s  Manufactures.  (Buttons); 
Smuggling  (prohibited  Goods.) 


JYING.OR  SELLING  A  PRE- 
TENDED TITLE. 


tneth  to  be  a  high  offence  at  common  law,  to  boy  or  sell  How  retrain*  J 
btful  title  to  lands  known  to  be  disputed,  to  the  intent  by  .common 

buyer  may  carry  on  the  suit,  which  the  seller  does  not  *ttW* 
:  worth  hit  while  to  do,  and  in  that  consideration  sells  his 
ons  at  an  under  rate:    and  it  seemeth   not  material 
r  the  title  so  sold  be  a  good  or  bad  one,  or  whether  the 
ere  iu  possession  or  not,   unless  his  possession  were  law* 

uncontested.  For  all  practices  of  this  kind  are  by  all 
o  be  discountenanced,  as  manifestly  tending  to  oppression, 
tig  opportunities  to  great  men,  to  purchase  the  disputed 
f  others,  to  the  great  grievance  of  the  adverse  parties, 
ly  often  be  unable,  or  discouraged  to  defend  their  titles, 
such  powerful  persons,  which  perhaps  they  might  safely 

maintain  against  their  proper  adversary.      Movre  731. 
f  lift.  Plozcden  80.  88.  1  llaick.   c.  s6.  s.   I. 

by  1   Rich.  2.  Cj  9,  after  reciting  u  That  many  persons  j|ow  ^..  gU. 
ig   true  titles  to  lands,  and  also  in  personal  actions,  were  tuic 
igfulJy  delayed  of  their  rights  and  actions,  by  means  that 
defendants  did   commonly  make  gifts  and  feoffments  of 

lauds  in  debate,  and  of  their  goods,  to  great  men,  against 
11  the  said  pursuauts  durst  not  make  their  pursuits  ;    and 

that  many  used  to  disseise  others,  and  anon  to  make 
iients  sometimes  to  great  men,  lo  have  maintenance,  and 
times  to  persons  unknown,  to  the  intent  to  delay  the 
lisselsces,  &c;7  it  is  enacted.  That  no  gift,  or  feoffment 
vents  or  goods  be  made  by  such  fraud  or  maintenance  ; 
tf  if  a*Jf  be  so  made,  they  shall  be  Iwlden  fur  none  y 
f  the  said  disseisees  shall  rccorcr  against  the  jir*t  dis* 
\cit  lands,  and  damages,  zcithoiit  having  regard  to  such 
»nf    so  that  tlicy  commence  their  suit  tcithin  a  year  after 


of  the  reversion  or  remainder  thereof,  'or  taken  tht 
profit*  thereof,  far  one  ahole  year  next  before  the  tai 
and  sale,  ok  pain  that  each  setter  shall forfeit  the  into 
of  the  hereditament!  to  told;  ead  the  buyer  or  tak 
int;  the  name,  shall  forfeit  the  value  of  the  niredUamu 
him  bought  or  taken;  the  one  half  of  the  laid  forfeit* 
to  the  king,  and  the  other  to  him  toho  ttiit  sue  in  i 
king's  court*  of  record,  by  action  of  debt,  bill,  plaint, 
motion,  t.  3. 

But  it  is  provided,  That  it  shall  be  lawful  for  at 
being  in  laieful  possession,  by  taking  of  the  yearly  f 
or  profits  of  any  hereditaments,  to  buy  or  get,  by  at, 
able  means,  the  pretended  right  or  title  of  any  other 
the  same,  s.  4. 

And  no  one  shall  be  charged  silk  these  penalties, 
be  sued  mthin  one  year  after  the  offence,  a.  5. 

And  by  31  Elix.  c.  6.  s.  4,  the  offence  of  buying 
be  laid  in  any  county,  at  the  pleasure  of  the  informer 

In  the  const  ruction  of  33  lien.  8.  c.  9,  the  folio  win; 
have  been  hoi  den  : 

1st,  That  it  is  immaterial  whether  any  suit  be  debet 
cerniiig  the  lands  contracted  for  or  not.     Ploutden  83. 

'idly,  That  the  statute  being  public,  there  is  no  lic- 
it ill  an  action  brought  upon  it,  but  If  you  take  up< 
recite  it,  a  material  misrccital  will  be  fatal.  Litt. 
Ploecden  84.     Cro,  Car.  233.     Dyer  74. 

;tdly,  That  in  an  action  against  the  buyer  of  a  prefc 
It  must  expressly  appear,  that  the  defendant  knew  ill 
ter  had  not  been  a  year  in  possession;  but  in  such  an 
the  buyer,  the  contrary  must  expressly  appear;  for 
it  may  l>c  intended  that  he  was  a  pttrttfetH  Crimtnis. 
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4thly,  That  it  is  not  sufficient  to  shew  that  the  seller  had  not 
xen  in  possession  a  year  before,  without  averring,  that  he  hat} 
i  pretended  right  or  title  $  for  that  is  the  point  of  the  action* 
\HamLc.  86.  i.  10. 

5thly,  That  a  contract  for  a  lease  for  years,  unless  fairly  made, 
is  try  a  title  in  ejectment,  is  within  the  statute,  whether  it  were 
■vie  off  the  land,  qr  upon  the  land,  by  a  person  in  or  out  of 
pnession ;  and  in  an  action  on  the  statute  for  making  such  a 
bue,  there  is  no  need  to  shew  its  commencement  or  end,  be* 
■ne  the  plaintiff  is  supposed  to  be  a  stranger  to  it.  1  Hawk. 
i  80.  t.  12,  13,  14. 

6thly»  That  no  conveyance  by  one  who  has  the  uncontested! 
Kwsession,  and  absolute  and  undisputed  propriety  of  lands,  as  by 
i disseisor  having  obtained  a  release  from  the  disseisee,  who  had 
he  true  right,  not  contested  by  any  other  person  whatsoever. 
>r  by  a  mortgagor  having  redeemed  his  lands,  is  within  the 
leaning  of  the  statute;  because  it  no  way  savours  of  mainte* 
aace,  and  can  be  prejudicial  to  no  one ; '  neither  is  a  lease  for 
he  usual  rent,  by  one  Who  recovers  lands  by  virtue  of  an  an- 
ient title,  within  the  meaning  of  the  statute;  for  it  was  not  the 
stent  of  the  statute  to  oblige  all  persons  who  should  recover, 
heir  lands,  to  occupy  them  themselves ;  but  it  meant  to  restrain, 
U  persons  from  transferring  their  disputed  titles  to  strangers. 
Hdmk.  c  86.  *.  15, 16. 

7thly,  That  whoever  has  a  reversion  or  remainder  vested  in 
An,  may  lawfully  take  any  conveyance  which  will  strengthen  bis 
state ;  but  cannot  take  a  covenant  from  a  stranger  for  a  convey* 
nee  from  liim,  nrhen  he  shall  have  recovered  the  land.  Go* 
ML  369. 

Cabbages,  stealing  of.     See  Trespass. 
Cambricks.     See  Excise, 
Candles.     See  Excise. 
Capias.     See  Process. 
(Hards  and  Dice.    See  Stamfj, 
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CABLES  AND  CORDAGE. 

pT  «5  ft*.  3.  c*  56,  No  person  shall  us*  in  the  manu&ctur.  f  ^J***™*** 
V  of  cables,  hawsers,  or  other  ropes,  for  the  use  of  shipping,  SSlJScuia 
r  kaowiogfy  fdl  W  *H  ttt  manufacturing  whereof  shall  be  used  of; 
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any  hcrap,  usually  known  by  the  names  of  short  rli ticking 
cli -.in,  »Mt  line,  <>r  ulhn  lopping*,  codilla,  ilaau^ta 
Iji.iu'lifji  public  or  other  n.ile*,  or  any  hemp  whatsoever, 
which  thctaple  part  thereof  shall  hate  been  taken  may! 
manufacturer,  VNl  pain  (hut  mri  such  persou,  being  ill 
nularlurcr,  diall  forfeit  every  mien  cable,  and  also  treb 
value,  thereof;  and  every  person  who  shall  knowingly  tell 
being  the  manufacturer,  shall  brant  treble  the  value  tl 
..  '1. 

Whenever  any  cable,  hlWMC,  or  rope,  as  aforesaid,  il 
manufactured  iti  the  whole,  or  i:i  part,  of  any  hemp,  I 
whereof  is  Dot  prohibited  by  this  act,  and  the  *laple  and  i 
whwoof  dull  be  inferior  to  dean  Feferihurgh  hemp,  it  ■! 
CWdfctetob*  °*vlueu  ,u  be  inlerior  ronlagi-,  and  the  maim  fact  urn  r  shi 
riMlRgoithed     (ingtiisb  the  sunne  by  runni.ijt  iuto  the  same,  from  cud  to 

Tl~  ""  "  .prh^wi|l     l!ir<ie  tarred-mark  yarns,    spun   with  turn  co 

'■'■'  '•'"  li>  that   of  rope  yam,  and   al>n  one  Bkc  tarred   yarn   in 

otlwr  rope,  lor  (he  use  ol    shipping,   and  by  marking  or  ■ 

on  the  tally  thereof  the  word  iluplr  or  interior,  as  the  ca 

be;  and  every  niutufaeluirr  making  il.-f.inlt  herein  shall 

ten  ihillinn^  for  every  hundred  wrifht.  t.  3. 

Minn'*-' "i"'">       Whenever  am  new  cable,    haw»Y,  or  other  rope  for  i 

niinettodeif- of  •bippini,    .hall  he  vol  il  be  the  in  a  mi  fact  iirer,    there  * 

»»« J  «*"*'*"  J  ■  aftixed  I  hereon    n  tally  cmilaininB  liii  name,    toother   wi 

name  of  the  itflfi  where  Ihe  same  shall  have  been  maoufa 

and  if   such   rnauniV-d.,.  r,    or   any  other  person    whan 

•  l.-il  -ell   anv  .-,«  ffkhNl   such  tally  (hereon,    he  .hall 

.  ten  shillings  for  every  hundred  weight  thereof.  *.  4. 

Ptnolivnnput-       If  any  rope-maker  shall  put,   or   wilfully   permit  bit  c 

■■Hi;  •  ialac        be  put  on  the  tally  of  any  cable,    hawser,  or  other  rope, 

name.  ose  „f  shipping,  tiDt  being  his  own  proper  manufacturing 

the  vendor  or  proprietor  or  any  other  person  whomsoevt 

wilfully  put  upon   the  tally  the  name  of  any  person, .  M 

the  manufacturer  thereof;  he  shall  forfeit  twenty  pounds 

penalty  «n  ""  any  l,el'son  shall  make  any  cables  of  any  old  or  woi 

h„ik [./■■*!. ict    which  shall  contain  above  seven  inches  hi  compass,  he  it 

si  .j lil  ii.ni".       f,:i(  four  times  the  value  of  every  such  cable  so  made.  1. 1 

K.cov.'ty  of  All  pecuniary  forfeitures,  which  shall  exceed  five  {MOM 

peiuitiei  nhuvr  Dc  recovered  by  action,  in  any  court  of  record  at  H'etlt 

ftl:  *.  7. 

l'cimliici  And  all  which  shall  not  exceed  five  pounds,  shall  U 

wnorr  SI.  '  and  recovered  by  distress  and  sale  of  the  goods  of  the  a 
by  warrant  under  the  hand  and  seal  of  a  justice ;  which 
inch  Justine  is  to  grant,  upon,  the  inform  a  tint,  or  teatr 
two  h  itnesses  upon  oath  ;  and  the  overplus  of  such  diat 
sale  .shall  be  rendered,  upon  demand  to  the  owner,  after 
■    ■  injj  the  expenses  0f  such  distress  and  sale  ;  ami  in  nwat 

(foods  cannnt  be  found,  and  such  penalty  .stmll  not  bo  (i 
paktj  such  justice  thali  cauie  tuch  oUtndex  i»  be  conn 
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e  common  gaol  or  home  of  correction,  for  not  exceeding  three 
mths,  oor  less  than  seven  days,  or  until  such  penalty  and  all 
its  be  paid,  s,  7. 

And  all  such  penalties,  and  also  all  cordage  which  shall  be  Appropriate 
f cited,  shall  be  paid  and  delivered  to   Uic  person  who  shall  ot  penalties* 
J;  and  such  person  may  sell  such  cordage  (after  being  cut  into 
igths,  not  exceeding  twelve  feet)  for  his  own  use.  s.  7. 
Bui  any  person  aggrieved  may,  within  four  months,  appeal  to  Appeal  to 
justice,   at  their  general  quarter  sessions,  first  giving  four,  suasions, 
n  days  notice  in  writing,   of  his  intention  to  appeal,  and  the 
ttcr  thereof,  to  the  person  appealed  against,  aud,  within  four 
rs  after  giving  notice,  entering  into  a  recognizance  before 
ie  justice  with  two  sureties,  conditioned  to  try  such  appeal 
abide  by  the  order  of,  and  pay  such  costs  as  shall  be  award- 
by  the  sessions ;    aud  the  said  sessions,  upon  proof  of  such 
Lice,  and  of  the  entering  into  such  recognizance,  shall  finally 
ermine  the  appeal  m  a  summary  way,   and  award  costs  to 
;  party  appealing  or  appealed  against  as  they  think  proper; 

I  such  detennation  sliall  be  conclusive,  s,  11. 

And  no  order  or  other  proceeding  shall  be  quashed  for  want  k0  certiorari, 
form  only,  or  be  removed  by  certiorari  into  any  courts  of 
ord  at  Westminster :  nor  any  distress  be  deemed  unlaw. 
,  or  the  party  making  .the  same  a  trespasser,  on  account  of 
y  defect  of  form  in  the  summons,  conviction,  warrant  of 
tress,  or  other  proceeding  relating  thereto ;  or  oil  account 
any  irregularity  which  shall  afterwards  be  done  by  the  party 
training  ;  but  the  person  aggrieved  may  recover  satisfaction 
any  action  upon  the  case ;  but  no  plaintiff  shall  recover 
such  irregularity,  if  sufficient  tender  of  amends  hath  been 
de  to  him  before  such  action  brought,  s.  \% 
knd  all  actions  for  any  thing  done  in  pursuance  of  this  act,  Limitation  oi 

II  be  commenced  within  three  moutlib,  and  be  laid  and  tried  acU0'** 
he  proper  county,  and  the  defendant  may  plead  the  general 

e,  and  if  the  plaintiff  shall  not  recover,  the  defendant  shall 
» treble  costs,  s.  13, 

lalico.    Sec  Excise,  (Printed  GoodsJ. 
lambricks.    See  Excise. 
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jv      What  person*  art  4tfl*td  common 
rtcrs* 

/7V    /t;  tpliat  cases  chargcabtc  for  a  fail 

their  duty. 

*  * 

Jflh  Their  interest  in  the  thing*  deliver 
their  charge.  . 

JV.  The  rates  for  carriage,  ham  settled. 

Fi    Carrier's  names  to  be  painted  on 

•     "i'i        ■»     .. 
gons. 

Yl:  Net  to  travel  on  Syndap** 


/. 


j.   What  venom  are  deemed  common  carrier 


A 


I^L  persons  carrying  goods  for  hire,  at  masters  am 
of  ships,  lighter-men,  stage-coachmen,  a.nd  the  like,  c 
cier  the  denomination  of  common  carriers,  and  are  ch 
on  the  general  custom  of  the  reajm  for  their  faults  and 
rbges.  Co.  Litt.  SO.  Roll's  Abr.  2.  338.  I  Bacon's  A 

Also  if  a  person,  who  is  no  common  carrier,  take  uj 
sell  to  carry  my  goods,  though  I  promise  him  no  rewan 
my  goods  arc  lost  or  damaged  by  his  own  default,  1  si 
an  action  against  him ;  for  whosoever  undertakes  tQ  di 
for  another,  ought  to  do  it  faithfully,  else  he 'is  answe 
the  damages  arising  from  his  negligence  or  misbehav 
Sulk.  26.  2  Ld.  Raymond  900. 

For  if  A.  sends  goods  by  B.'  who  says  J  tt&t  scon 
shall  go  safe,  B.  is  liable  for  any  damage  sustained 
goods,  notwithstanding  A.  sent  his  own  servant  in  B.f 
look  after  them :  for  though  B.  is  not  a  common  c 
trade,  he  puts  himself  into  the  situation  of  a  commoi 
by  hi*  particular  warranty.  2  Dos.  and  PtU.  419. 

And  if  he  be  a  common  carrier,  though  there  be  ao  i 
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**  rate  settled,  or  promise  of  payment ;  yet  he   hall  recover  his 
fore  on  a  quantum  meruit.     1  Bacon* 9  Abr.  343: 

//.  Tit  what  cases  chargeable  fir   a  failure  to  their 

duty. 

If  a  man  delivers  good;  to  a  common  carrier  to  carry  them  to 
4 terrain  place,  and  he  loses  them,  an  action  upon  the  case  lies 
Ipinst  him ;  for  by  the  common  custom  of  the  realm  he  ought 
b  carry  them  safely,  \  finer.  Hvn.ed.  3l8. 

And  a  common  carrier  is  as  much  bound  to  carry  goods,  as 
la mn-keeper  is  to  lodge  a  guest.  Shoucer's  Rep,  104. 

And  if  he  refuses  to  carry  goods,  being  offered  his  hire,  when 
e  has  a  convenience,  his  waggon  not  being  full,  he  is  liable  to 
n  action  on  the  case.     1   Ld.  Raymond  654. 

Bat  he  may  refuse  to  admit  goods  into  his  warehouse  at  an 
nseasonable  lime,  or  before  he  is  ready  to  take  his  journey., 
Ld.  Raymond  652. 

So  an  action  may  lie  against  a  common  ferryman,  who  refuses 
►  carry  passengers.     Hard  re  ss  163. 

But  where  A  took  a  place  in  a  stage-coach  for  such  a  town, 
id  oil  the  journey  the  defendant  by  negligence,  lost  the  plain* 
Fs  trunk;  upon  not  guilty  pleaded,  the  evidence  was,  that  the 
laintiff  gave  the  trunk  to  the  man  that  drove  the  coach,  who 
romised  to  take  care  of  it,  but  lost  it;  Holt,  Ch.  J.  at  nisi 
nw*  held,  that  the  master  was  not  chargeable,  and  that  a  stage, 
nchman  is  not  within  the  custom  as  a  carrier  is,  unless  the 
Mtter  takes  a  distinct  price  for  the  carriage  of  goods  as  xsell  as 
f  the  persons.  1  Salfc.  $K% 
-  But  by  the  Custom  and  usage  of  sta*c- coaches,  every  pas  sen - 

rpayt  for  the  carriage  of  goods  above  a  certain  zecight ;  and 
inch  case  the  coachman  shall  be  charged  for  the  loss  of  goods 
byond  such  weight.  Comytfs  Rep.  25. 
» And  it  has  been  determined,  that  if  a  man  travel  in  a  stage- 
■Kb,  and  take  his  portmanteau  with  him,  though  he  has  an 
feupoh  the  portmanteau,  yet  the  carrier  is  not  absolved  from 
P  responsibility,  but  will  be  liable  if  the  portmanteau  be  lost. 

Chambrc  J.  2  Bos.  and  Pull.  41 9. 
f-And  if  the  porter  puts  up  the  box  of  a  passenger  behind  a 
(-coach,  and  the  master,  as  soon  as  he  knows  of  it,  says 
he  is  already  full,  and  refuses  to  take  charge  of  it,  the  mas. 
shall  not  be  liable;  for  this  is  the  same  ca^se  with  an  host 
rrfnsetli  his  guest*  his  house  being  full,  and  yet  the  party 
he  will  shift,  or  the  like ;    where  if  he  be  robbed  the  host  is 

^ed.     8  Shoxer's  Rep.  128. 
there  appear  to  he  no  default  in  the  defendant,  the  plaintiff 
be 'nonsuited,   as  if  an  action  were  brought  against  d  car. 
Fife  negligently  driving  his  cart,  so  that  a  pipe  of  wine  burst 
f Was  font:   it  wou'd  b>»  goed  evidence  for  the  defendant  that 
tot;  L  F  f 
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itaTynlasfce^tboweitTO  dose  by  thelrlag'i  mmkh  art? 
■adk  wet  aa  could  not  bappeji  try.£se  ftntarveiifioo  -of «av, « 
•ton*,  Mgbtnj*g,J«nd  sa»peeta,  If  am  anaedferceeoaisfeise 
the eaMar <eft  oYe^pouV he.  ia liable ;# ;  «a*tbeomi*see*, 


for  fear  it  nay  give  room  for  coflniioo,  thatttattlMatorawf 
cortriso  to  hi-  rabhoi  ojrparpoais  end  share  the  epofl*  t»  at 
esee  it  dees  not  appear  tat  tip*  the  ire  arose  frota -the  act  4 
tome  ann  or  othee;  end*  certainty  dMarise  frojneDtaeact  * 
a»aa,>ai4t  ia  onpaiisti  atotgfraiot  to  base  happuaco  ikmuM 
Hghtaiiii^tlaawfiart]H0BiMlBtUaeMatolfa^  iiHaii 
he  ia  liable  for  loeritable  acddeo t  1  Term  Rep.  *?.*&>  H>% 
:B^iffto«dio»«HrtewlwlaeBqplb>ed  to  cany  gee*' 
Jr  with  directum*  to  forward  thorn  from  theme*. U 
flat*  ay  thejersteonvegmu,  arrorrihigly  carrjaathai  a* 
4^  his  tespoasibauty  aa  arearrirr  there  code*  and  if  they 
after waida  deatroyad  before  another  learrler  arrises '  to 
them  JB|  bd  a  lire  happening  in  Mr  imirhmuft  he  ahalt 
annrerablt  Jbr  Sharon ;-for.i|i  Jusnaja^Jhe  goody  hi  the 

aJVilawi     W  aWamHOf^aaav  ^aa^ojvi^^o^y  WW VHJe^oeR^aVft^^e* .  ^pn^p>  V^VaWoi  •  Won1 1 

hfcnsasf,  «•**  atoie^ojehwiPjaiajiA  ia  wakh  character 
not  Mabie.  anabas,  gnlUy  of  faehohwffoTarti  t>  2Vmf; 
tie*}  4  Jam  Repi  *M*  .        .  <*'*   .  i- 
-   Bat  in  another  esee  ej  HydoimdmnoAerv.  tkoDrmt 
•jetton*  Jft&M&o.*,  where  it  software*  that  the 
so coanaon cafrieravfan'v4eo  11*  undertook jtofoa/yJe 
but  to  deUrer  $he  goods  atfi,  and  charged  a  certain  sine  of  I 
ney  for  the  whole  expense  of  carrying  one*  deliveringy 
lag  a  charge  for  the  cartage  of  the  goods  from  a 
where  they  usually  unloaded,  at  I?,  to  the  consignee's  aoossi 
the  same  town— -These  goods  faring  been  destroyed  ia 
warehouse  by  an  accidental  firty  it  uas  held  by  the  court 
the  company  were  liable  to  answer  for  the  goods  so  deal 
although  the  warehouse  did  not  belong  to  them,  but  to 
other  personjsho  had  the  whole  of  the  profits  arising  from 
cartage;  for  it  is  like  the  case  of  aa  innkeeper,  who 
with  his  head  ostler  that  the  latter  shall  supply   the  rust! 
with  past-horses;   in  which  case,  it  goods  be  lost,  the  ion! 
er  is   liable,  because  he  hojds  himself  out  to  the  public 
responsible  person,  and  hi*  engagement  with  his  servant 
vary  the  contract  between  him  and  the  public.     So  in  this 
the  person  nominated  by 'the  company,  and  intrusted  with 
delivery  of  the  good  a,  must  be  considered  as  the  servant  of 
company ;  and  as  such,   the  gjsods   were  still,  in  conl 
tion  of  law,  in  the  custody  of  the.  company  as  carriers,  at 
lime  when  the  fire  happened.     5  Term  Rep.  389. 


"% 


*  Even  though  the  force  be  errr  «n  prcat ;  as  if  an  irrriiitible  ma 
pt  t»eople  ryb  him  (2  Ld.  /lay  tn»uc  ?\i.  j  j   aid  he  irswm  ed  thariati 
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Another  question  in  the  same  case  -was,  Whether  a  carrier, 
uko  undertaken  to  deliver  goods  generally,  at  such  a  place,  is 
hound  to  deliver  them  to  the  individuals  to  whom  tbey  are  dU 
rectfd  in  such  a  place  ;   or  whether  he  does  not  satisfy  his  en* 
fakement  merely  by  taking  them  to  the  inn  or  other  place  mhere 
he  happens  to  jntt  up  /—This  however  was  not  expressly  decided, 
lithe  defendants  had  here  actually  undertaken  to  deliver  the 
goods. —  But  Ashhnrst,  Butler,  and  Grose,  J  udges,  inclined  to 
fte  opinion  that  a  rarrier  is  hound  to  deliver  the  goods  to  the 
ftrtun  to  uhom  they  are  directed*;  for  it  was  said,  that  al- 
though the  law  which  makes  carriers  answerable,  is  a  hard  lair, 
yet  it  is  founded  on  wisdom,  and  was  established  to  prevent 
food;  but  that  it  would  be  of  Utile  importance  to  determine 
fat  carriers  were  liable  as  insurers,  unless  th^y  were  also 
bound  to  sec  that  the  goods  were  carried  home  to  their  place 
of  destination  ;  since  as  many  frauds  might  be  practised  in  the 
Uirery  as  in  the  carriage  of  them  :   for  in  general  the  carrier 
appoints  a  porter,  for  the   purpose  of  delivering  the  goods ; 
bat  it  would  be  open  to  an  infinity  of  frauds  if  the  carrier  could 
discharge  himself  of  his  responsibility  by   delivering  them  to  a 
common  poner,  a  person  of  no  substance,  a  beggar,  of  whoso 
Mme  the  owner  of  the  goods  ncyer  heard,  and  against  whom, 
hthectcnt  of  the  goods  being  lost,  there  could  bo.  no  Mibstaiu     . 
tbl  remedy:  the  person  who  actually  delivers  the  goods  must 
be  considered  as  the  servant  of  the  carrier ;  and  although  it 
iiay  be  the  practice  of  many  persons  to  send  io  the  inn  for 
their  goods^yet  that  does  not  pro  re  that  the  carrier  is  not  b  jund 
lo  deliver  them  if  they  do  not  send  ;  if  the  owner  chooses  to  scud 
br  his  goods  that  merely  discharges  the  carrier  lroui  his  liabi- 
lity:  in  that  case,  it    only   dispenses   with  the  general  obliga- 
te thrown  by  the  law  upon  the  carrier  ;  but  it  does  not  apply 
bother  cases  where  that  obligation  is  not  dispensed  with.  5  Term 
pro.  306.  399. 

Gopds  delivered  tq  a  carrier's   porter,   appointed  to  take  in  Delivery  of 
pods,  is  a  delivery  to  the  carrier ;   and,  if  lost,  an  action  lies  J-'00,1* tu  lhc 
feainst  the  master,  and  it  must   be   brought  against  him,  and  J!".'^  buuk* 
lot  against  his  book-keeper ;  for  he  must  auswer  for  all  thencg-      '" 
set  of  those  under  him,   though    he  should  expressly  caution 
gainst  it.     Alley*  03.    %  Mud.  Rep.  30U.     U  Barnard.  K.  U. 
31.  1  Salt:.  18. 

If  the  carrier  ask  what  is  in  the  box,  and  is  told  silk,  yet  in  imposition   oa 
ruth  if  tlt^re  be  money,  he  shall  be  answerable  for    it   ii"  lost,  llic  can.tr, 
■less  he  made  special  acceptance^ ;  but  this  intended  cheat  upou 


•  Lord  Kenyon,  Cli.  J.  rather  inclined  to  a  contrary  opinion. 

f  A*  if  the  carrier  had  ("id  the  owner  that  it  was  a  dangerous  tiuio,  and 
Ihcre  vat  nif»nry  »"  it  he^  durst  not  take  churge  of  it,  and  the  owner, 
■  ausaercd  a*   before,  thii  mailer  would  have  excused  the  carrier* 


i 


boc  naoie.    i  arrange  i40« 

But  if  a  bag  sealed  be  delivered  to  a  carrier,  ami  sal 
tain  800/.  and  the  carrier  give  a  receipt  for  to  much 
feci  it  contains  4001.  if  the  carrier  be  robbed,  he  »h 
swerable  only  for  900/. :  for  his  reward  attends  00  fii 
it  is  that  which  makes  him  liable.     Carthew  485. 

And  where  the  common  carrier  gives  notice,  tha 
not  be  answerable  for  the  loss  of  goods,  above  a  cer 
unless  paid  for  accordingly,  he  shall  not  be  liable 
loss,  unless  they  are  so  paid  for  :  for  where  an  at 
brought  against  the  proprietors  of  a  stage  coadi 
safely  carrying  100/.  delivered  to  their  book*] 
a  bag,  from  B  to  L ;  on  the  trial  it  appeared, 
money  was  put  into  a  bag,  and  carried  by  the 
servant  to  the  defendant's  house,  and  there  deliver© 
book-keeper,  who  asked  no  questions  about  the  contc 
bag,  but  took  it  as  a  common  parcel,  and  was  paid 
such  by  the  servant,  who  gave  him  no  information  ; 
the  money  was  lost,  and  the  defendants  proved  that 
thement  had  been  put  into  the  county  news-papers  0 
month,  for  two  years  together,  concerning  thecarriag 
ceJs  by  this  coach,  with  a  notice  that  they  would  w 
«werable  for  any  money,  plate,  jewels,  writings,  or 
luable  goods,  unless  they  were  entered  as  such,  and 
accordingly :  the  court  held,  that  the  defendants  were 
*to  answer  for  this  money  :  for  a  carrier  is  only  liabl 
pect  of  the  reward  which  he  receive*  :  and  in  the  pri 
1I1  ere  was  a  full  proof  of  a  special  acceptance,  and  a 
the  part  of  the  plaintiffs :  fur  it  is  not  necessary  1 
should  be  a  personal  communication,  in  order  to  mak< 
Acceptance  ;  for  if  each  party  knows  the  other's  mini 
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So  frh*re  one  delivered  goods  above  the  f  alac  of  5/.  to  com- 
mon carriers,  -who  hid  two  coached,  the  one  a  mail  eoadi,  the 
otter  a  heavy  coach,  with  directions  to  forward  them  by  the 
■nil,  paying  no  extra  price :  and  by  a  public  notice  which  had 
Wore  reached  the  owner  of  the  goods, the  carriers  had  declared, 
fey  would  not  be  accountable  for  any  package  above  the  value 
t$L  unlets  insured  and  paid  for  accordingly,  it  was  held  that 
fthough  the  carriers  sent  the  goods  by  the  heavy  coach,anfl  toot 
7  the  ntail  as  directed,w1iereby  they  were  lost, the  owner  could 
*  recover  the  value  against  the  carriers;  for  the  loss  happened 
J  no  tortious  or  wrongful  conversion ;  nor  by  a  renunciation 
fmdr  character  as  common  carriers,  but  only  by  a  negligent 
bcharge  of  their  duty  as  such,  nor  could  he  recover  even  the 
I.  inasmuch  as  by  the  terms  of  the  notice,'  the  carriers  stiplu 
ted  not  to  be  answerable  at  all  for  goods  above  5/.  value  nn. 
ts  paid  for  accordingly.  Nicholson  v.  rViUan9  5  East's  Rep. 
17. 3  Smiths  Rep.  107. 


It  has  been  holden,  that  if  an  action  be  brought  against  the  How  actions 
jsten,  k  mast  be  brought  against. them  all ;  and  If  brought  *re  t0^    . 
ainst  one  only,  advantage  may  be  taken  of  it  on  evidence :  zZSz 8gains 


it  according  to  later  determinations,  that  matter  can  only 
pleaded  in  abatement.     Butler's  Nisi  Prius,  Svo.  edit. 

And  the  plaintiff  ought  to  prove  the  defendant  used  to  carry 
tods,  and  that  the  goods  were  delivered  to  him,  or  his  servant, 
be  carried ;  aad  if  a  price  be  alleged  in  the  declaration,  it 
ight  to  bo  proved  the  usual  price  for  such  a  stage  ;  and  if  the 
ics  be  proved,  there  need  no  proof  of  the  defendant  being  a 
nmon  carrier,  but  there  need  not  be  a  proof  of  a  price  cer. 
a.  Butter's  Niti  Prius,  Svo.  edit.  73. 
And  the  action  may  be  brought  in  the  name  of  the  consignor, 
be  is  to  pay  for  the  carriage  of  the  goods,  though  the  cousig- 
v  parts  with  his  property  upon  his  delivering  the  goods  to  the 
rrier,  and  no  property  remains  in  him  after  the  delivery ;  for 
!  carrier  has  nothing  to  do  with  the  vesting  of  the  property  ; 
does  not  lie  in  his  mouth,  to  say,  that  the  consignor  is  not  the 
oer;  for  he  is  the  owner  with  respect  to  the  carrier,  who 
fertakes  to  him,  and  is  to  be  paid  by  him,  and  who  thereby 
ids  in  the  character  of  an  insurer  to  the  consignee  for  the 
)  delivery  of  the  goods.  Davis  v.  James,  5  Burrows  2680  j 
ns  v.  Pack,  8  Tcr.  Rep.  330. 

'bus,  in  an  action  by  the  consignor  of  goods  against  a  car- 
for  non-dejivery,  where  the  plain  till' averred  that  the  de- 
flat  undertook  to  deliver,  in  consideration  of  t\ic  hire  to  he 
'  by  the  plaintiff ;  and  it  was  proved  on  the  trial  that 
biro  was  to  be  paid  by  the  consignee:  this,  upon  a>» 
rlioa  that  it  did  not  prove  the  declaration,  was  held  no 
•ce;  for  whatever  might  be  the  contract  between  the  von. 
nd   the   vendee,  the  agreement  for  the  carriage  was  be- 


taiu  »u  action  against  the  carrier  for  the  loss,  itlthou, 
for  booking  the  goods,  ami  that  the  action  could  be  t 
the  consignee  only;  fur  generally  speaking  the  carr 
nothing  of  the  consignor,  uut  only  the  person  for 
goods  arc  directed,  mid  to  whom  he  looks  for  the  p 
carriage  upon  delivery.     Dave*  v.  t'eck,  S  Tar.  Rep 

III.  Their  interest  in  the  things  delivered  to  t/u-i 

Cwrlrnnwy  A  carrier  who  hath  goods  delivered  to  him,  iiik]< 
i«'t«iii'ct"ur  n'8  "'**  '°  deliver  tnc"'  s»'ely,  an0"  nt!  nafn  "ie  P° 
ttiu  tuudk  in-  them  for  no  other  purpose  ;  W't  he  halh  such  a  spec 
iru.icd  id  ttmr  propcHj ,  that  he  may  bring  Iroter  and  conversion 
cut'-  stranger  ibat  takes  them  away,  or  he  may  sot-  the 

when    robbed  of  (hem,  because   he   is  answerable  u 

mages  10  the  absolute  owner.     1  Macon'*  Abr.  346. 

And  may  Jc-        And  a  carrier  may  retain  the  goods  for    his  hire, 

rmn  tlitn,   tor  that  is  paid  or  tendered,  no  action  can  be  maintain 

'me.  liijn  ■  and  e*en  if   the  goods   be   stolen    goods,    yet 

owner  shall  not  have  them  without  payine  for  the 

for  the  carrier  being  obliged  to  receive  and  carry  the 

law  will  not  deprive  him   of  the  remedy,  for  the  row*. 

the  carriage,     'i  l.d.  Raymond  7.'>S,  hC7, 

Bat  if  a  carrier  receive  guuds  to  be  carried,  he  ran 

the  goods,  and  put  the  consignor  of  them  upon  |ir 

title.'     3  Iltpin.  N.  I'.     115. 
M.ij  prosecute      So  a  carrier  by  reason  of  his  possession,  and  this  s] 
foruiceuy.       of  properly,  may  have  an  appeal  of  larceny  agnii^ 

rohs  linn  of  the  good*  committed  lo  his  charge.   1  lie 

3-19. 
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I  not  delivered  by  the  owner ;  also  it  was  obtained  basely, 
ndalently,  and  clandestinely,  in  hopes  to  prevent  its  being 
overed  at  all,  or  fixed  upon  any  one  when  diheovercd.  1 
tok.  c.  33.  t.  5. 

wif  a  carrier,  after  he  has  brought  the  goods  to  the  place  Opeumg  packs. 
Minted,  take  them  away  again,  secretly,  animo  furandi,  that 
with  intent  to  steal  them,  he  is  guilty  of  felony,  because  the 
session  which  he  received  from  the  owner  being  determined, 
second  taking  is  in  all  respects  the  same  as  if  he  were  a  mere 
ingcr.     1  Hawk.  c.  33.  s.  6. 

Uso  it  hath  been  resolved,  if  goods  be  delivered  to  a  carrier  Carrying  to 
tie  carried  to  a  certain  place,  and  he  carries  them  to  another  another  place, 
ce,  and  disposeth  of  them  to  his  own  use,  that  this  is  felony, 
use  this  declareth  that  his  intentioi*  originally  was,  not  to 
e  the  goods  upon  the  agreement  and  contract  of  the  party, 
:  only  with  a  design  of  stealing  them.     Kelynge  82. 
io  if  a  stranger  steals  the  goods  delivered  to  the  carrier  he  Owner  itmHiig 
f  be  indicted  generally,  as  having  stolen  his  goods ;  also  by  hls  %°°d*  (° 
son  of  this  special  property,  if  the  owner,  with  an  intent  to  rierlfdonv!**" 
ke  the  carrier  answer  for  them,  fraudulently  and  secretly 
es  them  away,  he  is  guilty  of  felony,  and  may  be  indicted 
crally  as  having  stolen  his  goods;  for  the  injury  is  altoge- 
r  as  great,  and  the  fraud  as  base,  where  they  are  taken  away 
the  owner,  as   by  a  stranger,     1  Bacon's  Abr.  346.     1 
xak.  c.  33.  *•  30. 

IV.  The  rates  for  carriage,  how  settled. 

By  3  Will.  &  Mar.  c  12,    The  justices  shall  at  their  next  Prices  of  land. 

srtcr  or  general  sessions  after  Easter  day,  yearly,  assess  and  cama2Lto  ^° 

ttthe  prices  of  all  land  carriage  of  goods,  to  be  brought  into  ^Joai.    ** 

f  place  within  their  jurisdiction,  by  any  common  carrier  or 

(goner,  and  shall  certify  the  rates  so  made  to  the  mayors 

d  other  chief  officers  of  each  market  town,  to  which  all  per* 

ttmay  resort:  and  no  such  common  waggoner  or  carrier 

ill  take  for  carriage  of  such  goods  above  the  rates  set,  upon 

•o  to  forfeit  hi.   to  be  levied  by  distress  and  sale  of  his  goods, 

variant  of  two  justices,  where  such    waggoner  or  carrier 

l|  reside,  to  the  use  of  the  party  grieved,  *.  24. 

tod  by  21  Geo.  2.  r.  28,  If  any  common  enrrier  shall  dc-  Penalty  oh 

d  arid  take  any  greater  price  for  the  bringing  of  goods  to  taking  greater 

\do*,  or  to  any  place  within  the  bills  of  mortality,  than  is  ^^JJ1'  c"'d% 

red  by    the  justices  for  the  county  or  place  from  whence  J^'jJoidoDT'  * 

foods  arc  brought,  for  the  carrying  of  goods  from  London 

ic  sail  county  or  place,  ever)  such  carrier  shall  for  every 

oieiiCc*   forfeit  bl.  to  the  party  grieved,  to  be  levied  as  by  J 

bMar.c.  1 2,  *s  directed, or  by  distress  and  sale  of  his  goods,  by 

lot  under  the  baudsand  scaU  of  two  justices  for  Middlextr,or 

•y  or  the  city  of  London,  or  the  city  and  liberty  of  West. 


agt  iiK'fciii. 
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other  person,  to  whom  any  box,  basket,'  paclcagc,  pi 

gamo,  or  other  thing  whatsoever,  not  exceeditfg*fifry- 

weighr,  is  brought  by  any  stage-waggon,  or  csftt,  or 

stagecoach,  or  carriage,  or  any  porter  employed  bj 

b on.  in  the  porterage  or  delivery  of  such  thing,  wifchr 

of  London  and  Westminster^  and  the  borough  of  S 

and  ihe  suburbs  and  liberties  thereof  respectively, 

parts  contiguous  thereto,  not  exceeding  half  a  mflc 

end   of  the  carriage  pavement,  shall  take,  in  respe 

porterage,  any  greater  rates  than  as  after  mentioned, 

For  not  exceeding  a  quarter  of  a  miiey  3d. 

Exceeding  a  qurrrtc/of  amile^but  not  exceeding  hal) 

Exceeding  half  a  tnile,  but  not  exceeding  one  mite 

One  mile,  but  not 'exceeding  one  mile  and  a  /««//,  I 

One  mile  and  a  half,  but  not  exceeding  tiro  tniles, 

so  on  in  tike  manner  3J.  for  evert/ further  hatfi 

On    pain  to  forfeit  not  exceeding  30s.'  nor  toss  thi 

Before  any  thing  whatsoever  is  sent  from   the  inn 

be  given  to  The  portera  ticket,  with  the  name  of  the  in 

riagc  and  porterage,  and  the  christian  and  surname  « 

tor,  which  ticket  shall  be  delivered  togr ther  with  l 

mud  if  sent  without  such  ticket,  such  inn  keeper,  shall 

exceeding  40s.  nor  less  than  5s. ;  and  any  porter 

not,  at  the  time  of  delivery, leave  such  ticket,or  who 

obliterate,  or  deface  any  thing  thereon,  shall  forfeit 

if  any  porter  shall,  upon  delivery,  demand,  or  tike 

•urn,  he  shall  forfeit  20s.  t.  3. 

tore ry  parcel  brought  by  coach,  shall  be  delivered 
to  the  direction,  within  six  hours  after  arrival,  unless 
tween  fonr  in  the  evening  and  seven  in  the  morning,  i 
case,  such  delivery  shall  be  within  six  hours  after  so 
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rfage,  and  3d.  for  warehouse  room;  on  panto  forfeit  not  ex* 
Dialing  90b.  bot  less  than  Ids.  *.  6. 

Alt  If  not  sent  for  before  the  end  of  one  week,  the  ion- 
taper  may  charge  the  farther  sum  of  Id.  for  warehouse-room 
for  every  subsequent  week.  s.  7. 

AJft>  If  any  article  not  directed  to  be  left  till  called  for,  shall, 
Wore  delivery  from  snch  inn,  be  demanded,  such  article  shall 
kddivered  on  payment  of  the  carriage,  and  2d.  for  warehouse 
iMB,on  pain  to  forfeit  not  exceeding  20s.  nor  less  than  10s.  s.  8. 

Upon  complaint  made  to  any  justice  within  whose  jurisdiction 
Ik  offence  has  been  committed,  or  the  offender  shall  be,  such 
jmtice  may  grant  a  warrant  to  bring  before  him  the  person ; 
tod  apon  proof  upon  oath  of  any  non-delivery,  neglect,  mis* 
sonduct,  or  misbehaviour,  he  may  impose  a  fine  not  exceeding 
Kb.  nor  less  than  5s.  * .  9. 

If  any  person  to  whom  such  parcel  shall  be  directed  shall 
leglect  or  refuse  to  pay,  any  justice  within  whose  jurisdiction 
mk  neglect  or  refusal  shall  be  made,  may,  upon  complaint, 
pant  a  warrant  to  bring  before  him  the  person,  aud  upon 
proof  thereof,  upon  oath,  award  satisfaction  to  the  party  griev* 
Bd,  for  his  damage  and  costs,  and  for  his  loss  of  time  in  reco- 
vering the  same,  and  on  non-payment,  levy  the  same  by  dis- 
Iress  and  sale.  *.  10. 

But  no  person  shall  be  prosecuted,  for  any  offence  against 
act,  unless  information  be  given  within  fourteen  days.  *'.  1 1. 

It  shall  be  lawful  for  one  justice  within  whose  jurisdiction 
•ay  offence  shall  be  committed,  or  the  person  charged,  shall  re- 
ride,  upon  complaint*  to  summon  the  party,  nml  also  the  wit- 
on  either  side,and  upon  the  appearance  of  the  party, or  in 
It  of  appearance  (on  proof  of  service  Of  buc  h  summon*),  to 
to  hear  the  matter,  and  upon  proof  of  the  offence, 
by  the  confession  of  the  party,  or  by  the  oath  of  one 
,  to  convict  the  party,  and  to  award  the  penalties 
red  to  be  paid  by  such  offender,  together  with  costs ;  and 
gm  non-payment,  either  immediately,  or  at  such  time  as  the 
Ph  justice  shall  appoint,  not  exceeding  seven  days,  such  jus. 
Jfc  is  to  Issue  his  warrant  for  apprehending  such  obend- 
£2  and  in  case  snch  offender  shall  esca|ie  out  of  the  jurisdiction 
*fcnch  justice,  any  other  justice  of  the  county  where  sutfi 
^fcutftr  shall  be  found,  by  indorsement  o^sucn  warrant,  may 
ttfcorizo  the  execution  thereof,  within  the  jurisdiction  of  suoh 
jNiiee,  arrd  the  justice  who  granted  such  warrant  may,  upon 
^ Olfcndtyr  being  brought  before  him,  commit  .such  offender  to 
Ifee  public  prison  or  house  of  correction,  for  not  exceeding 
Wcalcficlitr  month,  or  less  than  fourteen  days,  from  the  day  of 
Wnttment,  unless  such  uficmKr  *hall  soouer  pay.  j.  13. 
If  any  person  shall  be  summoned  as  a  witness,  and  shall  have 
msouable  sum  paid  or  ti-iuKr* d,  for  hi»  loss  of  tunc  and 
si'id  shall  neglect  or  refuse  to  appear  without  a  rea- 


To  wit  4     ■  in  the      ■         year  of  his  ma 

[    —  A.    B.    fs  convicted    before  m 
m  one  [or  two]  of  his  majesty's  justices  of  th 

the  city  of  London  for  for  the  city  and  liberty  of  \\ 
or  for  the  county  of  as  the  case  may  be],  J 

B  said  A.  B.  on  the day  of  ~—  not:  last  past 

trary  to  the  statute  in  that  case  made  and  provided 
the  offence  against  the  act]  ;  and  I  [or  zee]  do  deck 
judge %  that  the  *(tid  A.  if.  hath  forfeited  the  sum  < 
laizful  money  of  Great  Britain  for  the offence  a foresa 
under  my  hand  and  seal  [or  our  hands  and  seals],  t 
year  aforesaid* 

g-j;  And  the  said  justice  shall  certify  the  same  to  the  u 

or  quarter  sessions  to  be  filed  amongst  the  records 
conviction  shall  not  be  quashed,  for  want  of  form 
shall  not  be  liable  to  be  removed  by  certiorari,  s.  1 1 
But  persons  aggrieved  may  appeal  to  the  next  gener 
ral  quarter  sessions,  unless  such  sessions  shall  be  ho! 
six  days  next  after  such  conviction,  and  in  that  cast 
son  may  appeal  to  the  second  general  or  general  q 
sions,but  no  such  appeal  shall  be  receded  or  detcrmi 
the  appellantshall  first  enter  into  a  recognizance  witl 
ties,  before  such  justice  so  convicting  a*  aforesaid,  ii 
to  appear  and  prosecute  such  appeal  with  effect ;  a 
sions  arc,  on  such  appeal,  finally  to  hear  and  det 
matter,  and  to  award  costs,  which  order  shall  be  fin 
certiorari  shall  be  allowed  to  remove  such  proceeding 
One  moiety  of  the  penalties  shall  go  to  the  pcrsoi 
prosecute,  and  the  other  to  the  poor  of  the  parish.  J 
Tr  Hut  no  nt'rson  si  Kill  bi»  nrosecuttHl  fur  auv  thina  <li 
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Carrier*  names  to  be  painted  on  waggons. 

7eo.  3.  c.  78,  The  owner  of  every  waggon,  wain,  or 
cause  to  be  painted,  on  some  conspicuous  part  there, 
ristian  and  surname,  and  the  place  of  his  abode,  in 
le  letters,  and  continue  the  same  thereupon,  and  the 
nrery  common  stage  waggon  or  cart  employed  in  tra- 
ces from  town  to  town,  shall,  over  and  above  his 
ad  surname,  paint,  common  stage  waggon  or  cart, 
is,  upon  pain  of  forfeiting  not  exceeding  51. ,  nor  less 
#.  60. — For  the  recovery  of  tdhich,  see  Title  High* 

VI.  Not  to  travel  on  Sundays. 

icr  with  any  horse  or  horses,  nor  waggonman,  car* 
trainman,  with  their  respective  carriages,  shall  by 
,  or  any  other,  trarel  on  the  Lord's  day,  on  pain  of 
nriction  in  six  months,  before  one  justice,  or  mayor, 
•  confession,  or  oath  of  two  witnesses,  to  be  levied 
istable  or  churchwardens  by  distress,  to  the  use  of 
except  that  the  justice  may  reward  the  informer  with 
ot  exceeding  a  third  part.  3  Car.  1.  c.  1. 

Us,  stealing  of.     Sec  Trespass. 
.     See  Highways — Taxes*  . 

y  See  Forestalling — Felony  (Black 
\9)  (Cattle,)  (Sheep,)  Horses,  Smug- 
ng,  (Cattle,)  (Hides,)  and  Sheep. 
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'lORARIisanoriginalwrit  Issuing  out  ot  Chancery  or  What  i(  - 
Bench,  directed  in  the  king's  name  to  the  judges  or 
inferior  courts,  commanding  them  to  return  the  rc- 
ranse  depending  before  them,  to  the  end  the  party 
be  more  sure  and  speedy  justice  before  him,  or  such 
•ef  as  he  shall  assign  to  determine  the  cause.  FiU, 
$45,  a.  1  If  aeon's  Abr.  3 19. 


CERTIORARI. 

Concerning  the  natorc  of  this  writ  of  certiorari,  il  » 
proper   to  show 

I. 

To  what  courts  it  lies. 

*/. 

Where  the  court  of  King's  Bench 
a  discretionary  power  in  gru 
denying,  and  filing  it. 

TIT. 

What  restraints    are  put  upon 
statute. 

ir. 
v. 

To  -whom  it  ought  to  he  directed. 

Where  a.  record  may  be  removec 

tiic  court  of  King's  Bench   n 

it 

VI. 

What  is  to  be  done  by  a  defendant  j 
the  allowance  of  it. 

VII. 

How  far  it  is  a  supersedeas  to  the 

below. 

VIII.  In  what  manner  it  is  to  be  retuf 

IX.  Where  a  record  is  remo-oed  by  it, 

X.  IVJiat  is  to  be  done  by  the  court  ■ 

when  the  record  is  not  removed. 

I.     To  what  court  it  lies. 

M  lubr'i  n        '^'",  courl  °*  King1*  Bench  having  a'  genera]  superifttc 

juruimjc      orer  all  other  courts  of  criminal  jurisdiction,  whether 

!nU.  of  an  and  Wit  or  newly  created  jurisdiction,  may  awwi's 

rari,  M  well. as  the  court  of  Chancery,  to  remu>e  the'p 

inns  before  any  such  court;,  unless  the  statute  or  charter 

>  erects  them,  expressly  give  tliem  an  absolute  judicature. 

from  such  super  in  tendency.     2  iUusk,  c,  37.  i.  22i 
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Accordingly,  a  certiorari  lies  to  justices  in  eyre,  and  also  to 
tliose  of  gaol  delivery,  or  of  a  county  rulatinc,aud  to  the,  collage 
of  physicians,   having  a  special  power  by  statute  to  fine  opd  im- 
prison for  certain  ofleucos,  ancl  to  justices  of  peace  even  tia  suck  Justices  of 
cases  which  they  are  empowered  by  statute  finally  to.  hear  and  P*"*. 
afefcrwinr,*  and  also- to  commissioners  of  sewere,uotwithsBUicU 
lag  the  clause  in  13  Eliz.  c.  9~s.  5,  that  J  he  said,  commissioners. 
aU/  so/  be  compelled  to  make  any  certificate,  or  return,  of  their  Commissioner* 
fmmissionSf  or  of  their  ordinances,  lazes,  or  doings ,;  for  it  has  °f  «>ircrs. 
km  adjudged,  that  this  is  intended,  only  to  exempt  than)  from, 
notirniug  their, orders  into,  chancery ,as  by  the  statute  of  23  Hen* 
t'c.  5,    they  were  obliged  to  do,  and  shall   not   be  construed 
©take  away  the  supcrintendcucy  of  the  court  of  King's  Bench, 
rithout  express  words   2  H azoic,  c  27.  s.  23. 

Also  it  seems  settled  at  present,  that  a  certiorari  lies  to  tlFe  Cinque  pur;«». 
Darts  of  the  cm  que  ports,  to  remove  an  indictment  from  those 
Htrts,  and  that  the  privilege  of  the  cinque  ports,    which  they 
Jre. enjoyed  time  out  of  mind,  that  the   king's    writs  do   not. 
hi  there,  is  to  be  intended  only  of  civil"  causes  between  party 
id  party.     2  Haisk.  c.  27.     *.  21. 

Also  a  certiorari  lies  from  the    King's  Bench  to  the  courts  SmiIum  in 
r  grand  sessions,  and  toother  courts  In  Wales,  whether  in  the  W»;e>. 
n  Welch  counties,  or  in  the  lordships  inarches;  and  whether 
ich  indictments   be  for  inferior  crimes,  for  felony.     2  Ilaxk. 
.27.  j.  25. 

Alio  it  may  be  granted  to  remove  any   indictment  from  any  To  conn*  in 
Wrt  of  criminal  jurisdiction  in  Lm Ion  or  Middlesex;  but  it  [^^^ 
laid,  that   he  who  prays  it  ought  to  give  three  days  notice  to 
be  other  side;  and  that  by  a  certiorari  to  London,   the   tenor 
t the* indictment  only  shall  be  removed.      2  IIwx?c.  c.  27.  .*. 
I 

So  that  there  is  no  court  or  jurisdiction  that  can   withstand 

^^110™™,  unless  the  power  of  the  court  of  King'?  Bench  is 
ressly    takeu  away   by   statute.     4  /  tncr's  Air.  Vvu.aHt. 
2  Barrens   1010.     Term  Rep.  542. 
hit*. certiorari  will  not  be  granted   to  remove  nny   other  Only  jmli . 
*B  judicial    acts;  therefore,  where  it  was  motcd  fo  enlarge  cnI  acl*ciil  *** 
fftle,  which  had    been   obtained  to  siiow  cause  wli y   an  or*  * " 

■of  sessions,  whereby  it  was  ordered,  that  an  attorney  should 
Smployedfo  briug  an  information  against  certain  insist  rate*, 
several  misdemeanors,  and  that  the  c»;>ens;^  should  Im 
ayed  by  the  county,  should  not  be,  qi;a<»het:  :  llullcr  J. 
.  The  certiorari  ought  imt  to  have  issued,  it  bcin.^  settled 
•  certiorari  does  not  lie  to  remove  a:iy  other  than  judici. 
tt  *   and  though   he  admitted  that  this  act  of  the  sessions 


-ftcr  an  Apji^3!  *n*dc  ard  fij.ully  LcurJ  ..nd  deter miiu'd  by  the 
.e.Jmkc*.     BTcr.Hcj*.   3W. 


I 


Where  the 
king  alone  if 
prosecutor*  the 
court  it  bound 
to  grant  it. 


Bjit  where  a 
private    person 
pnnecutet  in 
the  nnmeol  the 
cwwn,  it  is  not 
to  i»*uc,  if  KOud 


158.    Nolan's  Rep.  \93~. 

II.  Where  the  court  of  King's  Bench  hum  a  di$ 
power  in  granting,  denying,  and  filing  a  cert 

Where? cr  a  certiorari  is  by  law  grantablc  for  an 
the  court  is  bound  of  right  to  award  it,  at  the  insti 
King;  because  every  indictment  is  the  suit  of  the  kl 
has  a  prerogative  of  suing  it,  in  what  court  he  pleases, 
c.  27.  s.  27. 

For  it  is  a  general  rule,  that  the  king  has  a  rig 
case,  when  the  crown  is    concerned,  to  demand  a 
and  the  court  are  bound  of  riifht  to  grant  it.  4  Bum 
2  Term  Rep.  89.    6  Term  Rep.  6*6. 

And  although  an  act  of  parliament  take  away  the 
in  express  words,  yet  the  crown  is  not  included  in  1 
tion,  unless  there  be  some  words  iu  the  act  to  sho 
legislature  so  iu  tended  it.  Thus  in  the  King  v.  L 
Term^lGco.  3.  where  the  defendant  being  indicted  I 
a  disorderly  house,  the  indictment  was  removed  by  r< 
the  instance  of  the  prosecutor, it  was  objected  that  this  i 
the  stat.  25  Geo.  2.  c.  36.  *.  10,  fur  the  more  ca>y  ] 
of  disorderly  houses,  having  enacted  that  no  iudicti 
that  act  shall  be  removed  by  certiorari: —  (tat  the  court 
)y  of  opinion,  that  there  were  no  words  in  this 
included  the  crown  in  the  restriction.     5  Term  Rep. 

However,  there  is  a  distinction  between  an  indict! 
tit  the  name  of  the  crown,  (as  all  indictments  must  h 
indictment  actually  prosecuted  by  the  officer  of  th 
In  the  latter  case  the  king  has  undoubtedly  a  right 
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tforari;  and  the  court  are  bound  of  right  to  grant  it:  but 
where  the  matter  is  really  prosecuted  only  by  a  private  person, 
ia  the  name  of  the  crown,  (which  private  person  is  under  the 
controul  of  the  attorney  .general ,  who  may  stop  the  prosecu- 
tion) there  In  the  case  of  an  application  on  the  part  of  the  pro- 
nator for  a  certiorari 9  it  only  issues  of  course,  if  no  sufficient 
owe  is  shewn  against  it    4  Burrows  2458.     2  Term  Rep.  89. 

Bat  although  the  court  is  bound  to  grant  it  at  the  suit  of  the  And  on  the  a  p. 
Vsg,  and  in  such  case  will  exercise  no  discretion  ;  yet  if  it  be  plication  ot  * 
fljsplied  for  by  a  defendant,  it  is  uot  gran table  ex  debito  juatitice >  defendant 
lit  the  court  has  and  will  exercise  a  discretionary  power  cither  shewn  to  hfduct 
to  grant  or  refuse  it :  therefore  upon  an  application  for  a  certio-  the  court  to 
nri  by  a  defendant,  there  must  be  a  special  ground  laid  to  in.  grant  it. 
dure  the  court  to  grant  it.     2  Hawk.  c.  27.  s.  27.  4  Burrows 
SJ58.    2  Term  Rep.  89.     5  Term  Rep.  252. 

And  agreeably  hereto  it  is  laid  down  as  a  general  rule,  that 

the  court  will  never  grant  it  for  the  removal  of  an  indictment 

Jkefore  justices  of  gaol  delivery,  without  some  special  cause;  as 

jrfcsre  there  is  just  reason  to  apprehend,  that  the  court  below 

my  be  unreasonably   prejudiced  against  the  defendant;    or 

where  there  is  so  much  difficulty  in  the  case,  that  the  judge 

below  desires  that  it  may  be  determined  in  the  King's  Bench,  or 

rtere  the  king  himself  gives  a  special  direction,  that  the  cause 

.  lhall  be  removed;  or  where  the  prosecution  appears  to  be  for 

'  *  ftatter  not  properly  criminal.    2  Hawk.  c.  27.  s.  27. 

Nor  will  the  court  of  King's  Bench  ever  grant  it,  for  the  re- 
^Jtoval  of  a  conviction  before  justices  of  peace,  unless  the  party 
*  applying  for  it,  proves  some  probable  ground  that  injustice  has 
**tai  done  below,  and  then  indeed  the  conviction  ought  to  be 
'Jttjoved,  in  order  that  it  may  be  reviewed  by  this  court  5 
3erm  Rep.  252, 253. 

Neither  will  the  court  of  King's  Bench  ordinarily  at  *h*  ^ forj£n* 
flayer  of  the  defendant,  grant  a  certiorari  for  the  removal  of  ^^^^ 
•a  indictment  of  perjury,  or  forgery,  or  other  heinous  misde, 
^eanor;  for  such  crimes  deserve  all  possible  discountenance^ 
••4  the  certiorari  might  delay,  if  not  wholly  discourage  their 
Nteecution.     1  Siderfin  54.     2  Hawk.  c.  27.  s*  28. 

But  in  some  instances  this  rule  has  been  dispensed  with,  for  Ltcpt:  ns. 
t«c  court  granted  a  certiorari  to  remove  an  indictment  for 
felony,  found  at  the  quarter  sessions,  upon  affidavit  that  the  de- 
*B*riau(s  could   not  have  a  fair  trial  there.     2  Ld.  Rqymoiid 

£u  the  court  granted  it,  on  the  application  of  the  defendant  in 
Injury,  from  the  Old  Bailey ,  upon  affidavit  that  he  had  twice 
tad  costs,  for  not  going  on  to  trial,  the  judges  being  gone 
Msay.     2  Strange  1049. 

But  this  was  done  upon  the  extraordinary  cirtumstai  c  \s  of 
tfcetase,  and  not  as  a  matter  of  course.  Cases  B*  R.  icwj\ 
Want.  369, 

YOU    im  Cg 


W  ctttttieiEttr 


they  abb  graatfedit  at  tie  auataafe  «f  4* 
writ  that  ta» 


&»munr  106ft. 

Aha  *»  Aft  Marfan*  appeataug  ft  tit  ftatt*  WfNt  it 
1 SAnanaa  S4a\ 

Ikovtai  *  was  dearly  pltftal  Alt  ttb  ftMMtfdi 

amfiilnai     1  BarmwaV  E.  A r*  41: 

Kotfeicor        Ba*  ifc#  eian*  of  **%"■ Ban**** le** grantt » Arti 

fWm  cMTictiokofs  recaaaac^tt  *  afcftaltat  ta**a 

by  tie  ttatate  M  cfttfvktta*  tfifet*  t*  rattttta 

caemBfy  ami procfm  om  uoi  ingi m orw 

c.  *7.  *.  9JL 

Kot«ftrr  im     Alaafc  iaaaal  t*  l*»a*rt  Ufaclfo 
i— «*  mi  that  ianaa  b  Joan**,  aiaf  wta^awa^  Jfattaa  a 

thecuantaalnw.    i/MULe.1**;*.  Je. 

Not  after  coa-      A IllfftJTfAJ  am*  IftYgtofafebdto  ■ia*Olfltolfldkt» 

appaal  atlar  m  caartfctia*,  nafaa  Wr  aaiaa  apaeM  cab 
^fcmlfejd^DalMiiiMftM#ta  jam>fcant  ia  pc* 
at  given  ^  for  lami  nan  avaoan) .aaca  lanaaaj  w  jobj 

ft;  far*  cmM  neiafattM  fait  TO  lav  &  be*  tea* 
wiAtfce  uiiaanfflftiiri  of  %  afid  eee*lan<ee*tar tart  4 
janajc^  wnaKaaBeYeennrnnnnaaBanani  proper  teYii*  n 
c.  27.  t.  31. 

Am  bkia  aaj  lancbnjent  Mai  Boob  fceaaaved  ay  carfi 
before  judgment;  die  court  not  being  apprised  of  the  eii 
stances  of  the  offence,  or  able  to  tell  what  judgment  to 
made  a  rale  to  shear  cause  why  the  certiorari  should  m 
quashed,  so  as  to  remit  it  back  to  the  sessions,  and  thai 
was  afterwards  made  absolute.  K.  v.  Nichotity  %  Sto 
1227. 

So  also  the  court,  at  thefnstance  of  defendants,  granted  a; 
dendoj  because  the  certiorari  had  not  issued  till  the  defea 
had  confessed  the  assault  below,  though  the  conviction  wi 
after  trial,  and  even  though  sercral  of  the  justices  were  two 
be  near  relations  of  one  of  the  defendants,  namely,  his  fi 
two  brothers,  and  an  uncle.    2  Burro&s  749. 

And  if  a  defendant  who  has  been  convicted  on  an  if 
ment  in  an  inferior  jurisdiction,  remove  the  record  infe 
court  of  King's  Bench  by  certiorari y  between  (he  verdict  an 
judgment,  with  a  view  of  making  objections  to  the  hi 
ment  in  arrest  of  judgment,  the  court  will  send  then 
back  by  procedendo  without  going  into  the  objection!, 
although  there  are  some  instances,  in  wh\ch  the  pre*** 
hare  been  removed  from  inferior  jurisdictions  ;  ia  tut 
it  is  a  practice   that  ought  to  be  discouraged,  becaasfl 


■*** 


♦  Sjc  1  Barnzrd.B*  R.  2H. 
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t  great  expeaee  awl  many  ioconretuMices  r  for  in 
the  panishment  is  discretionary,  and  the  court 
opinion,  that  the  judgment  ought  not  to  be  ar» 
h 'Opinion  cannot  be  riviatd  on  a  writ  of  error)  a 
mat  be  awarded,  and  the  party  seat  back  to  the 
iietioa  to  receive  judgment :  the  proper  course  ii, 

*  the  defendant  to  bring  a  writ  of  error  after 
the  court  befam,  if  -be  is  advised  that  the  record  if 
The  K.  v.  Jackson.  Htt.  Ten  35  Geo.  3.  6  Tar. 

•  ■ 

dictment  cannot  be  removed  into  the  covtt  of 
t  by  a  writ  of  certiorari,  even  after  vertHoi  and 
he  record  in  such  case  can  only  be  removed  by 
r. — For  although  in  the  case  of  summary  proceed* 
id  convictions  before  justice*  ofi.be  peace,  the  pro* 
be  retnoTed  by  certiorari  after  'judgment?  yet 
fsach  proceedings  can  only  be  removed  by  car ^ 
vhere  a  judgment  has  bean  given  on  an  indictment, 
it  bo  removed  by  writ  of  error,  and  if  it  .is  not, 
mtrary  only  by  a  certiorari,  such  writ  of  certio- 
n  motion  be  quashed,  quia  improoide  emanavit. 
r  Inhabitants  of  Seton,     Tr.  Ter.  37  Geo.  &.     7 

» 

atate,  crcatistg  an  offence,  gives  cognizance  of  it  One  statute 
,  with  an  appeal  to  the  sessions,  and  takes  away  taking  away 
as  to  all  the  proceedings ;  and  aJft'erwards  further  th^certi"rai 
!  punishment  of  the  offender  are  given  to  the  ses-  "owinffTtVotlis 
er  stattite,wnich  does  not  take  away  the  certiorari;  same  offence. 
taking  away  the  certiorari  in  the  former  act  can. 
ed  to  the  proceedings  under  the  latter:  therefore 
ive  been  proceedings  under  both   statutes,  those 
tier  act  cannot  be  removed,  but  those  under  the 
if.  v.  Terret,  2  Term  Rep.  735. 

as  refused  to  grant  a  certiorari  to  remove  a  re-  Recognizance 
appearance  before  justices  of  oyer  and  terminer,  of  appearance 
urt  below  is  most  proper  to  judge  upon  the  whole  not  re,»ov«- 
of  the    case,    which  are  equitably  to  be  con- 
ler  it  ought  to  be  estreated  or  not.     2  Hawk.  c. 

f  the  King's  Bench,  no  order  of  commissioners  How  tntcoart 
be  filed,  without  notice  to  the  parties  concerned ;  of  King's 

•  court  suffer  the  return  of  a  certiorari  for  such  Bench  proceed 
d,  without  hearing  affidavits  of  the  facts ;  where*  on  a  certiorari 
er  appear  doubtful,  it  is  usual  to  direct  the  trial  *n^™££?~ 
ta,  and  either  to  file  the  return,  or  supersede  the 

1  grant  a.  procedendo,  as  shall  appear  to  be  most 
the  trial  of  such  issues,  and  to  gi7e  costs  against 
of  the  certiorari,  if  it  appear  to  bare  been 
Hawk.  c.  27.  s.  34. 
Gg2 


the  notion  to  file  the  order,  for  that  after  it  is  filed 
late.     1  Salkeld  Ii7. 

And  this  role  extendi  only  to  abridge  the  general  at 
the  court,  in  cases  where  there  is  a  limited  time  for 
as  to  the  next  quarter  seniont ;  for  where  the  apnea 
sessions  in  general,  without  any  restriction  as  to  ti 
new  be  said  that  the  time  for  appealing  is  out,  B 
fVaraick,     iStransfi  9!>1.     Calaecofi  Case*  174 

Therefore  an  order  of  justices  removed  by  certio. 
the  time  for  appealing  under  the  particular  act  is  ex 
within  the  tinit*  allowed  by  13  Geo.  2,  may  be  q 
objections  upon  the  face  of  it,  without  a  prcTioui 
the  sessions.     K.  v.  Stanley,    CaltlecoCt  duet  172. 

III.   What  restraint!  art  put  vpan  it  by  att 

Ca.tinriri  lobe  By  1  &  2  Phil.  &  Mar.  c  13,  No  writs  of  habeas 
signed  by  ■  certiorari  shall  bo  granted  to  remove  any  prisoi 
judge.  any  ggQ^  or  to  remove  any  tecognizanae,    except 

writs  be  signed,  with  the  proper  hand*  of  the  chief  j 
in  his  absence,  of  one  of  the  justices  of  the  court,  oi 
the  some  writ  shall  be  awarded  or  made;  upon  pa 
that  writeth  any  such  writs,  not  being  signed  as  is  al 
forfeit  for  every  such  writ  5/.  s.  7. 

If  s  certiorari  be  taken  out  in  the  vacation,  an 
.  the  precedent  term,  the  fiat  for  it  must  be  signed  by 
of  the  court,  some  time  before  the  csioign  day  of  the 
term,  otherwise  it  is  irregular;  and  the  court,  opt 
will  order  a  procedendo:  but  it  is  said,  that  there  is  i 
any  judge  to  sign  thew  lit  of  certiorari  itself,  but  or 
cases  wherein  it  is  required  by  statute.     Salkeld  1. 
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I.  c.  33,  In  term  time,  no  writ  of  certiorari  whatso-  not  to  1*  pant 
the  prosecution  of  any  party  indicted,  shall  be  granted  %*^EJ££ 
e  King's  Bench,  to  remoTe  any  indictment  or  present-  but  on  nation 
m  any  general  quarter  sessions,  before  trial,  but  upon  in  ©ourt. 
f  counsel,  and  by  rule  of  court,  made  in  open  court. 

d  vacation  such  writ  may  be   granted  by  any  judge  How  in  v«». 
id  court,  whose  name  shall  be  indorsed  thereon ;  and 110D( 
party's  name  at  whose  instance  it  is  to  be  granted. 


IF.  To  whom  it  ought  to  be  directed. 

arly  a  certiorari  ought  to  be  directed  to  the  judge  of 
ior  court;  but  in  some  cases  it  may  be  directed  to  the 
nown  to  hare  the  custody  of  the  record;  and  in  some  other 
others,  as  shall  be  most  agreeable  to  the  course  of  ap. 
precedents,  which  seems  to  be  the  best  guide  whereby  to 
this  matter.  2  Hawk.  c.  27.  s.  41. 
e  person  who  ought  to  certify  a  record,  as  a  justice  of 
rho  hath  taken  a  recognisance ;  or  a  judge  of  nisi  priusy 
taken  a  verdict ;  or  a  coroner  who  hath  taken  an  in. 
ie  with  the  record  in  his  custody,  the  certiorari  may  go 
ecutor  or  administrator  to  certify  it.     2  Hawk.  c.  27.  #. 

it  hath  been  adjudged,  that  it  may  be  directed  to  a  justice 
•-,  to  certify  a  record  of  assize  taken  before  his  companion 
tsence.     2  Hawk,  c.  27.  a.  42. 

wart's  for  the  removal  of  indictments,  and  recognizances 
sions,  are  commonly  directed  either  to  the  justices  of  the 
f  the  district  generally,  or  to  some  of  them  in  particular 
e,  and  not  to  the  cutttos  rotulorum  ;  and  according  to 
•*/,  c.  4.  b.  7,  they  are  never  directed  to  him  ;  yet  it  is 
r granted,  in  the  year  book  of  Hen.  7.  (2  Hen.  7.  I. pi. 
after  a  recognizance  ior  the  peace  is  brought  in  to  the 
oiulorumy  it  shall  be  certified  by  him  ;  but  it  rather 
iccording  to  Hawkin*,  that  if  the  certiorari  be  directed 
r  to  justices  of  the  county,  or  any  one  of  them,  it  may  be 
stnnied   by  any  of  them,  as  by  the  custos  rotulorum  ; 

questioned  whether  it  can  be  well  returned  by  him, 
,  do   it    si   a  justice  of  peace,  naming  himself  such  : 

if  there  are  sufficient  precedents  to  warrant  the  di- 
ke certiorari  to  him  as  custos  rotulorum^  there  can  bo 
but  that  a  return  by  him  as  such  will  be  good.  2  Havk* 

15. 


e.  27.  *.  44. 

Also  upon  the  death  of  both  the  justices  of  assize,  thi 
the  assize  may,  without  any  certiorari,  bring  in  the  r 
the  rerdicts  of  nisi  prior.  But  the  eweotor*  or  ndmi 
of  a  judge  can  in  no  case  bring  in  a  record  without  a  wi 
thorize  thorn  to  do  it ;  neither  can  a  record  executed, 
quittal,  or  the  like,  be  brought  into  a  higher  court,  with 
neither  can  a  justice,  who  is  out  of  the  commission  at  i 
nor  one  who  has  been  out,  and  is  restored,  certify  ar 
without  writ.     Ibid. 

VI.  What  utttbe  done  by  a  itftndant  before  tie  a 

The  31  Jac.  1.  e,  8,  after  reciting  that  "  rndictmcni 
<[  forcible  entry,  or  assault  and  battery  found  at  th 
"  sessions,  are  often  removed  by  certiorari ;"  Enact 
ench  writs  of  certiorari  shall  be  delivered  at  some  qu 
aions  in  open  court.  And  the  parties  indicted  shall,  I 
Iowa  nee  of  such  certiorari,  become  bound  unto  the  pr 
in  lOi.  In  such  sureties  at  the  justices  at  their  se»si 
think  fit,  with  condition  to  pay  to  the  prosecutors,  w 
month  after  conviction,  lucti  rods  and  damage*  as  th 
shall  allow.;  and  in  default  thereof,  it  shall  be  lawfi 
justices  to  proceed  to  trial,   t.  5,  fl. 

This  statute  does  not  extend  to  all  indictments  at  a 
general,  but  only  to  those  particular  ones  therein  me 
therefore  this  defect  was  in  a  great  measure  supplied  by 
of  the  com  t  of  King's  Bench,  which,  upon  the  removal 
dictoent  from  London  to  Middlesex,  required  a  rccc 
from  the  defendant  to  carry  down  the  record  to  trial. 
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• 

gnixance  in  the  sum  of  20/.  before  one  or  more  justices  of 
peace  of  the  county  or  place  (ojr  else  before  one  of  t^e 
es  of  the  King's  Bench,  in  which  nose  such  judge  shall 
t  Wptjan  of  it  under  his  hand,  on  the  back  of  the  writ,  8  & 
ill.  3.  c  43.  s.  2.)  An4  the.  recognizance  (I)  shall  be 
condition,  at  the  return  of  such  Tfrit,  to  appear  and  plead 


■ 

efonn  of  a  recognizance  to  appear,  and  plead  to  an  in. 
dictmentin  the  court  of  King?*  Bench. 

rty  of  R.  in  the  YBeit  remembered,  thai  at  the  general 
nty  of  Y.  to  wit  J  quarter  sessions  of  the  peace  ofoursove- 
ord  George  the  Third,now  King  of  the  united  kingdom  of 
Iritain,  and  Ireland  held  at  R.aforesaid  in  and  for  the  said 
,  as  well  for  our  said  lord  the  king,  (as  the  style  of 
iion  is,)  as  for  his  grace  Robert,  by  divine  providence, 
hop  of  Y.  primate  of  England,  and  metropolitan,  on 
in  the  first  week  after  the  feast  of  &.Michae),  to  wit  the 
y  ©/ October  ,rw  the  fifteenth  year  of  the  reign  of  our  sove- 
'ord  George  theThird,now king  of  the  united  kingdom  of 
Irifain,  and  Ireland,  and  in  the  year  ofourLordl8Q7,be- 
P.'  esquire, may or of R.  aforesaid,  It  P,  LP,  and  M  P, 
9,  justices  of  our  said  lord  the  king,  assigned  to  keep  the 
f  our  said  lord  the  king,  in  and  for  the  said  liberty  of 
also  to  hear  and  determine  divers  felonies,  trespasses, 
er  misdemeanors,  within  the  said  liberty  committed,  A. 
of  the  parish  of  B,  in  the  said  county  of  Y.  esquire,  A  S, 
the  township  of  S.  in  the  county  of  L,  gent,  and  B  S,  of, 
ne  in  their  own  proper  persons  before  us  the  justices 
id,an&  in  open  court  severally  acknowledge  themselves  to 
1  stand  indebted  to  our  sovereign  lord  the  now  king  in  the 
sums  folloxcing,  that  is  to  say,  the  said  A  P,  in  the  sum 
—  pounds  of  lawful  money,  of  Great  Britain,  and  the 
S,  and  B  S,  in  the  sum  of  — —  pounds  each,  of  like 
money, on  condition,  that  if  the  above  bound  en  A  P  shall 
in  his  majesty's  court  of  King's  Bench  at  Westminster  y 
onntj  of  Middlesex,  on  the  first  day  of  nest  Michaelmas 
tod  shall  pkad  to  all  and  singular  indictments  against 
certain  nuisances,  trespasses,  offences  and  misikmea- 
thereof  he  stands  indicted,  and  at  his  own  proper  costs 
rges  shall  cause  and  procure  the  issue  or  issues  that 
joined  thereon,  to  be  tried  in  the  same  term,  or  at  the 
izes  to  be  holdenfor  the  said  county  of  Y,  if  the  said 
ill  not  appoint  any  other  time  for  the  trial  thereof,  .r 
\er  tinse  sfytll  be  appointed  by  the  *aid  court  for  such 
tn  at  **cA  other  time}  and  shall  give  due  notice  of  such 


«! 
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'  lo  (he  indictment  or  presentment  in  the  court  of 

*  and   at  Ills  own  costs  In  procure  (he  U.uc  Umt  shall 

*  upon  the  said  indictment  or  presentment,  or  any  pl< 
'  thereto,  tohe  tried  at  the  next  :<■■  i/.<.--  for  the  emml 
'  the  ind'iclment  was  fOund,after  such  certiorari  shall 
*able,if  uot  in  London, tf'r-ttminiter.cir  Middletcx ; 

*  then  to  cause  it  to  be  tried  the  next  term  after  (Jul 

*  such  certiorari  thai]  be  granted,  or  at  the  sitting*' 
'  said  term,  if  the  court  of  King's  Bench  shall  not  apfl 
1  other  time  (or  (he  trial  thereof,  and  if  any  other  tiiij 
'  appointed  by  (he  cour(,  then  at  such  other  (ime,  ftti 
'  due  notice  of  inch  trial  to  the  prosecutor,  or  his  cierl 
'  (and  alio  that  the  party  pro\ecutin^  audi  certiorari 

*  pear  from  day  to  day  in  the  said  court  oj Kir.jft  h 

*  not  depart  until  he  shall   lie  OsdUlfgru'    by  the  tali 

*  Sc  9  Will.  3.  c.  33.  s.  2.)  Andsuc'i  recofHii/ajtees,  «l 

*  and  indictments,  shall  be  filed  in  the  King's  IJeuc! 

*  name  of  Ike  prosecutor  (if  he  be  the  party  grierwl  or 
'  or  some  public  officer,  indorsed  on  the  hack  ci  the  ill 
1  and  if  the  person  prosecuting  such  certiorari,  being  I 
*dant,  shall  not,  be/ore  allowance  thereof,  procure  gh 
'  captors  to  be  found  as  aforesaid,  the  justk.es  of  pi 
1  and  may  proceed  lo  trial  of  the  indictment  notwithslaii 
'  certiorari.'    s.  2.  ' 

From  the  words,  all  the  parties  indicted,  it  appc; 
the  manifest  purport  of  these  statutes,  that  they  shi 
only  to  certiorari's  procured  by  persons  indicted  ;  trr 
it  follows  that  those  which  arc  procured  by  the  prose 
indictment,  remain  as  they  were  at  common  law. 
•2iG.     1  Hank.   c.  27.  i.  61. 

It  is  also  said,  that  this  act  relates  only  to  indictt 
quarter  sessions  of  the  peace,  not  to  indictments  be 
u  Justices  of  oyer  and  terminer.  1  Burrows  10 
34(32. 

It  hath  also  been  held,  that  these  statutes  bciti 
Urinative,  as  to  the  taking  of  recognizances,  do  i 
the  power  which  the  justices  of  the  King's  Bene' 


trial  to  the  prosecutor  of  such  indictment  or  itti 
hit  clerk  in  court,  and  shall  appear  J  rem  dayta 
court,  and  thull  not  depart  fhiicjrvm  ui./il  d 
said  court ;  then  this  reevgnuantx  to  be  void,  < 
s'n fail  force. 

Taken  in  court  the  day  anil  1  „  . 

year  aforesaid,  J  * 

C.P.  Clerk  of  the  peace  f< 
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P^QftUv,  of  taking  recognizances  upon  their  granting  cerlie» 
rJ* »  and  therefore  if  such  a  justice,  granting  a  certiorari, 
•^  **ke  a  recognizance  variant  from  that  prescribed  by  the 
ttj  ttthor  as  to  the  sum  or  condition,  such  recognizance  will 
***  effectual  as  if  these  statutes  had  not  been  made ;  but  it  is 
"">  4at  in  such  case  the  certiorari*  if  procured  by  the  defend- 
■"*»  will  bt  no  supersedeas,  because  the  statutes  seem  to  be  ex- 
I1**?  that  the  sessions  may  proceed  notwithstanding  any  cer: 
J^rf  procured  by  a  defendant,  whereon  such  recognizance 
■  tot  given,  as  is  expressly  prescribed.   2  Hawk*  c.  27.  *.  5 $. 

And  if  the  persons  offering  to  be  sureties  and  to  enter  into 
At  recognizance  appear  to  be  worth  20/.  the  justices  cannot 
fefase  them.     March  27. 

And  if  there  be  several  defendants,  and  some  find  sureties, 
Id  others  not,  the  indictment  shall  be  removed,  as  to  those  at 
1st  who  find  sureties  (because  they  shall  not  be  prejudiced  by 
e  default  of  the  others),  and  as  some  say,  it  shall  be  removed 
to  all.     2  Hawk.  c.  27.  s  55. 

Notwithstanding  the  condition  of  the  recognizance  seems  to 
express,  that  the  defendant  shall  procure  a  trial  at  the  next 
tees ;  yet  it  shall  not  be  forfeited,  unless  the  prosecutor 
the  indictment  give  rules  according  to  the  course  of  the 
irt.  1  Salk.  370,  193.  2  Strange  9*0.  2  Hawk.  <\  27.  J.  59. 
And  after  such  recognizance  is  forfeited  by  the  defendant's 
I  procuring  a  trial  according  to  the  purport  of  the  condition, 
*  court  will  not  hear  any  motion  to  quash  the  indictment  or 
•tiorari.     2  Hawk.  c.  27.  s.  59. 

Notwithstanding,  by  the  express  words,  justices  of  the  peace 
ry proceed  to  the  trial  of  the  indictment,  notwithstanding  the 
'tiorari j  if  a  proper  recognizance  be  not  given  ;  yet  they  will 
in  contempt  to  the  court  that  awarded  the  certiorari^  if  they 
ike  no  return  to  it;  for  all  writs  must  be  obeyed  unlecs  good 
use  be  shewn  to  the  contrary  ;  and  the  proper  way  Of  shew* 
;  iff  to  return  it.  2  Hawk,  c.  27.  s.5l. 
'  If  the  defendant  prosecuting  such  certiorari  be  convicted, 
he  King's  Bench  shall  give  reasonable,  costs  to  the  prosecutor, 
f  he  be  the  party  grieved  or  injured,  or  be  a  justice  of  th* 
leace,  mayor,  bailiff,  constable,  head  borough,  tythingman, 
nurch warden,  or  overseer  of  the  poor,  or  any  other  civil  of- 
ictsr  who  shall  prosecute  on  account  of  any  fact  that  coua-rn- 
d  him  as  officer  to  prosecute  or  present ;  which  costs  shall  be 
txed  according  to  the  course  of  the  said  court ;  and  the  pro- 
eciitor  for  the  recovery  of  such  costs,  shall,  within  ten  days 
ffer  demand  made  of  the  defendant,  and  refusal  of  payment 
n  oath,  have  an  attachment  granted  against  the  defendant  by- 
he  said  court  for  such  his  contempt,  and  the  said  rccogui. 

1  And  the  likr  in  effect  w  ennctod  by  the  fail  statute  of  5  &  6  tViff.  tf 
r  r.  1 1.  s.  5.  cow*  rniTijr  the  fiuovii  of  indichtPiif*  by  vvtzirrri  «ithm 
poao'its.  palatine      thaw,  lancaicr,  wnd  Vur.ia**. 


i 


uid  he  takes 
co»ti,  be  can- 
not. 


I 


If 

u 


*t 


mand  costs,  if  he  take  them  at  all,  he  mnit  take  th 
of  satisfaction  of  the  wrong ;  after  which  it  is  wire 
him  to  harass  the  defendant.    2  Hawk*  c  97«  t.  47. 

The  clause  respecting  the  payment  of  costs  ( toil 
tor  if  he  be  the  party  grieved  or  injured,  or  a  jm 
peace,  6{c.'  does  not  extend  to  a  prosecutor,  altlu 
bound  over  by  the  magistrate  to*  prosecute,  unless  fa 
a  civil  officer  or  a  party  injured :  therefore  whore  t 
were  bound  over  by  a  magistrate,  to  prosecute  a  m 
tempting  to  set  fire  to  the  house  of  another,  the  coi 
tion  discharged  the  recognizance  without  costs,  1 
prosecutors  were  neither  persons  really  injured,  noi 
fleers.     K.  v.  Ingleton,    1  Wilson  139. 

And  it  is  immaterial,  whether  the  name  of  any  ] 
being  a  public  civil  officer,  be  indorsed  upon  the  inc 
not ;  for  it  is  enough  if  it  be  proved  by  affidavit,  ths 
secutor  is  in  fact  such  a  civil  officer ;  and  in  such  ca 
have  bis  costs  before  the  recognizance  is  discharged.  lfl 

And  according  to  this  determination,  the  same  ruli 
apply  in  cases  where  the  prosecutor  is  the  party  i» 
though  it  seems  to  have  been  determined  otherwise.** 

So  a  defendant  who  had  removed  an  indictment  for 
a  trade,  contrary  to  4  Ellz,  c.  4.  by  certiorari,  wai 
to  pay  the  penalty  of  405.  into  court,  without  cost 
recognizance  was  discharged,  it  not  being  an  indictmi 
by  a  party  grieved.     1  Burrows  431. 

And  where  a  justice  of  peace  prosecuted  a  gaoler 
tion,  for  suffering  a  prisoner,   committed  by  him  oi 
of  felony,  to  escape  :  the  court  held,  that  he  was  i 
to  costs ;  for  the  act  only  extends  to  those  officers  \ 

sin4rt    4-»M    muiv.ml     j»a»    «>?]?. ■•*«     *       nnM     nn*d    tt    n'4C    nltt    4hik    fit 
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ifatof  some  other  person  ;  and  if  the  justioe  chose  to 
irosecution  out  of  prirate  hands,  and  to  conduct  it 
e  cannot  be  said  to  prosecute  as  a  magistrate,  bat 
ther  individual;  and  the  court  hath  always  con- 
act  as  strict  as  possible.  The  K.  r.  Sharpness,  2 
».  47. 

justice  of  peace  were  to  present  a  road,  and  that 
at  were  afterwards  turned  into  an  indictment,  there 
>  would  beintitled  to  costs;  or  if  a  justice  were  to 
instable  or .  other  inferior  officer  for  disobeying  his 
such  case  also  he  would  be  intitled  to  his  costs :  per 
J.  in  the  same  case.  2  Term  Rep.  47. 
it  is,  if  a  justice  originally  indict  a  road  for  being  out 
for  by  the  laws,  magistrates  are  to  see  that  the  pub- 
re  kept  in  repair  :  it  is  their  duty  to  prosecute  or 
i,  and  there  is  no  difference  on  the  subject  of  costs 
presentment,  and  an  indictment :  as  to  this  purpose, 
le  same.  The  K.  r.  Kcttleworth,  Mic.  33  Geo.  3* 
ep.  39. 

,  where  the  defendant  who  was  indicted  for  stopping 
ent  and  common  foot  way)  had  removed  the  indict* 
rrftonari,  and  at  the  trial. a  verdict  was  found  for  the 
question  was  raised,  whether  the  prosecutor,  who  ap. 
ire  used  this  way  for  some  years  before  it  was  stopped 
defendant,  but  had  since  been  obliged  to  take  a  more 
route,  was  intitled  to  costs  under  the  statute  ?  And 
thought  that  the  prosecutor  must  be  considered  as 
grieved,  and  as  such  intitled  to  costs.  Tlic  K.  t. 
«,  Mic.  37  Geo.  3.  7  Term  Rep.  32. 
master  of  the  Crow  n -office,  in  taxing  the  costs,  ought 
nsider  those  which  are  subsequent  to  a  certiorari. 
,  27.  s.  56. 

he  prosecutor  hath  received  a  third  part  of  the  fine, 
pplies  for  his  costs  under  the  recognizance,  he  shall 
oth  these  advantages  ;   for  the  court  will  order  what 
rived  for  one  third  of  the  fine,  to  be  deducted  from 
t  of  the  taxation.    4  Burrows  2126. 
e  the  payment  of  a  fine,  does  not  discharge  the  do* 
scognizance  for  the  costs.   Soger's  L.  Costs,  267. 
taxation,  the  costs  become  a  vested  debt,  and  -the 
jprescntatives  of  the  person  to  whom  they  were  due 
id  to  recover  them.  Rex  v.  Chamber lagney  I   Term 

defendant  remove  an  indictment  by  certiorari,  giv-  Defendant 
nal  recognizance  under  the  statute  5  W.  &  M.  c  (0'"£* 
5  found  guilty,  and  die  before  the  day  in  bank  his 
lie  to  pay  the  costs.     Rex  v.  Finmore,  8  Term  Rep. 

ourt  will  not  order  the  recognizance  pf  a  defendant 


tbe  bail  applied  to  discharge  the  recognizance, grout 
jirincipal   being  in  custody,    upon  such   attachment 
refused  to  discharge   it,   whilst   the  costs  remained 
Buri-oas  1403. 
rrr*       And  by  f>  (l,o.  1.  r.  19.  after  reciting  that  in  ma 
'""iivr  m"j':',!/'*Jilst'<e'!  of  t  lie  peace  arc  impoacred  to  mak 
ia  .ii'il  ornrdcrx,  and  ilh-ers   serifs  of  certiorari  huse  be, 
i  to  (vimol'c  tni'A  judgment*  or  orders  into  the  coat 

/jYh? A,  in  Aoyifj  tkcirl'if,  to  discourage  and  szeary  t, 
tius,  by  great  delays  and  cxpciices  ;  it  is  enacted,  Ih 
orari  shall  be  allow  id  to  remove  any  such  judgme: 
unless  the  parly  prosecuting  such  certiorari,  befon 
ancc  thereof,  shall  enter  into  a  recognizance,  witb  sal 
ties,  before  one  justice  of  the  comity  or  place,  or 
justices  at  their  general  quarter  sessions,  or  gene 
where  such  judgment  or  order  shall  have  been  ntadt 
nnc  of  his  majesty's  justice*  of  the  court  of  King'j 
the  sunt  of  hot.  with  condition  to  prosecute  thu 
«"  n  costs  and  charges,  with  ellect,  without  any  » 
fee  ted  delay,  and  to  pay  the  party,  in  whose  fat  our,ai 
brnciit  such  ju[l<nicnt  or  order  was  made,  within 
after  tin:  !>aid  order  or  judgment  shall  be  confirmed 
cost-,  and  charges,  to  be  taxed,  according  to  thuco; 
renin,  «  here  such  judgments  or  orders  shall  be  cunt 
in  rase  the  party  prosecuting  such  certiorari  sltal 
into  such  recognizance,  or  shall  not  perform  the 
■foresaid,  it  shall  be  lawful  lor  flic  justices  to  pi 
make  Mich  further  order,  for  the  benelit  of  ihe  part 
such  judgment  shall  be  &ii  en,  in  such  manner  as  if  n 
had  been  c ranted,  t.    2. 
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J  confirmed ;  for  whero  a  man,  his  wife  and  daughter,  werfl 
moved  by  order  of  two  justices,  which  upon  appeal  to  the 
ssions  was  confirmed  ;  this  being  removed  by  certiorari  intu 
ie  King's  Bench,  was  there  quashed  as  to  the  daughter,  aad 
mfirmed  as  to  the  man  and  hi*  wife;  and  it  then  becoming  a  que*- 
on  whether  costs  should  be  paid :  The  Court  held  they  ought 
it,  and  therefore  discharged  the  recognizance ;  for  the  parish 
ha  brought  the  certiorari  were  unjustly  bur  then  cd  with  the 
tagjbter,  and  had  no  other  remedy  but  to  comu  here;  and  the 
bjWature  never  intended  to  punish  them  for  taking  a  legal  re- 
Mr  against  a  grievance.    2  Strange  1 1 98,  1 199. 

The  King  t.  Jcnkinson,  M.  26  Geo.  3.  The  defendant  was  NTonnt*«:;l^i 
fcnrictcd  before  two  justices,  in  a  penalty  under   the  lottery  *  nrc»t!iu»:ice 
4,  and  removed   the  proceedings  into  the  court  of  Ring's  cntcred  w!  'v 
each   by  certiorari,  but  did   not  enter  into  a  recognizance. 
ft  an  application  to  the  master  to  tax  the  costs.of  the  cert  to - 
tri9  he  had   doubted   whether  he  had  a  power  to  da  so;  on 
kich,  a  motion  was  made  for  the  direction  of  the  court  to  the 
BBter  to  la*  them:  but  by  Ld.  Mansfield,  by  the  rule  of  law, 
ft  king  neither  receives  nor  pa)  s  costs.     We  are  aware  of  the 
bchiefs  of  granting  certiorari'*  for  vexatious  purposes;  and  it 
ducretinnary  in  the  court,  whether  they  will  grant  them  or 
K;  for  the  future,  we  will   oblige   the  party  applying  for  a 
riiorari,  to  enter   into  a  recognizance  to  pay  costs;  but  we 
m  not  authorized  to  grant  them  without  a  recognizance.     1 
*rm  Rep.  82. 

It  baa  been  determined, that  the  party  prosecuting  a  certiorari  _,  _4v.  ^ 
*■  remove  a  conviction,  must  himself  enter  into  a  recognizance  scciitiiji  mii^ 
Ui  two  other  persons,  to  prosecute  it  with  elfect ;  and  where  himself  inn  r: 


H8.  infra,  the  court  held  both  objections  fatal,  and   set  aside 
ie  certiorari,     K.  v.  Doughty,  4  Term  Rep.  '2S1. 
'+*  The  recognizance  shall  be  certified   to  the  Kind's  Bench,  "^^J*^ 
and  there  tiled  with  the  certiorari,    and  order   or  judgment  ^./njUi  ami 
-thereby  removed ;  and  if  the  said  order  or  j«uit:!:i  Mit  shall  be  co»in  ceo  vend. 
confirmed  by  the  court,  the  persons  entitled  to  >uch  costs,  for 
-the  recovery  thereof,  within   ten  days  after   demand  made  of 
the  person  who  ought  to  pay,  upon  oath  made  of  snch  demand 
«Snd  refusal,  shall  have  an  attachment  for  contempt,  and   tho 
i&ecogaizance  shall  not  be  discharged,  until  the  costs  shall  bo 
'jHid,  and  the  order  so  couurmed  complied  with,  and  obeyed.' 

tfitd.  S.  e.  1  p.  $.  3. 

I  And  Jbr  the  better  preventing  rer  at  ions  tfcl'n/s  and  cxpi'?icr*  T-im;»  '>>n    *-; 
Rationed  by  the  suing  forth  zcrit<  of  certiorari  f*r  tlu*  removal  h"     . '-' c" 
f  tonvictions,   judgments,    order.*,    and    oihcr   pr»cic*Un 
4*r*m*lices  of  tlye  peace  \  it  is  further  chained,  by  l*  ..<;. 


:*n. 


\i 


(II)  The  form  of  sucb  notice. 

To  J  P,  esq*  deputy  recorder  and  one  of.  his  majeft 
ef  the  peace  in  and  for  the  town  of  A  in  the  coum 


Sir, 

You  having  on  the day  of 

ami  nation  oh  oath  of  A  V,  la'e  of 


1792,  tai 

upon  a  n 

of  vagrancy i  and  upon  that  examination  issued  a  pa 
under  your  hand  and  seal,  as  deputy  recorder  of  tkt 
of  A,  for  the  passing  and  removing  of  the  said  A  V 
posed  vagrant,  from  A  aforesaid,  to  the  parish  of  S 
thetozsnand  county  of S,  there  to  be  provided  for 
to  law.  And  the  said  A  V,  the  supposed  vagrant,  b 
the  said  pass  warrant,  having  been  carried  and  conn 
said  parish  of  St.  M.  when  in  fact  the  said  A  V  the 
vagrant  hath  not,  nor  ever  had  any  legal  settlement  i 
parish  of  St.  M,  and  the  ■  said  examination  and  pm 
being  illegal  and  irregular,  and  the  inhabitants  t 
parish  of  St.  M,  being  resolved  to  seek  a  remedy  foi 
burthen,  charge,  and  detriment  xshich  they  have  sui 
the  said  removal  of  the  said  A  V  into  the  said  pariah 
I  do  hereby,  on  the  part  and  behalf  of  the  inhabita 
said  parish  of  St.  M,  according  to  the  form  of  the 
that  case  made  and  provided,  give  you  notice  that  kh 
court  of  King's  Bench  v:ill,  in  six  days  from  the  'tin 
being  served  isith  this  notice,  or  as  soon  after  as  a 
be  heard,  be  moved  on  the  behalf  of  the  inhabitants  c 
parish  of  St.  M.  for  a  urit  of  certiorari  to  issue  out  < 
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em  (If  so  many  there  be)  before  whom  such  proceedings 
ive  been,  to  the  end  that  such  justices,  or  the  parties  coiu 
rncd  therein,  may  shew  cause,  if  they  think  fit,  against  the 
-anting  such  certiorari.1 

\  has  been  determined  that  the  six  days'  notice  required  by 
statute)  must  be  given  before  the  rule  to  shew  cause  is  ap- 
t  for,  and  if  it  appears  upon  the  motion  that  such  notice 
not  been  given,  the  court  will  not  even  grant  the  rule 
&ew  cause.  The  King  v.  the  Justices  of  Glamorganshire, 
i3  Geo.  3.     5  Term  Rep.  279- 

nd  if  it  appear  that  a  certiorari  hath  issued,  in  consequence 
rate  to  shew  cause,  which  hrtd  been  obtained  without  prc- 
i  notice,  and  afterwards  made  absolute  without  cause  shewn 
ist  it  ;  the  Court  upon  a  motion  for  that  purpose,  will 
r  the  certiorari  to  be  quashed.  5  Term  Rep.  280,  u.  a. 
at*  certiorari  why,  in  the  case  of  indictments  at  the  quarter 
3ns,  be  sued  out  by  the  prosecutor  to  remove  the  same 
the  court  of  King's  Bench  without  giving  the  six  days  pre- 
>  notice,  required  by  the  5th  section  of  this  stat.  of  13  Geo. 

18,  for  it  begins  with  enumerating  proceedings  of  a  lower 
mmation  than  indictments,  such  as  conviction* ,  judgments, 
irdere,  by  justices  of  the  peace,  and  the  words  other  pro- 
ngs, must  mean  proceedings  before  them,  cjusdem  generis, 

those  before  mentioned,  namely,  summary  proceedings ; 
to  such  only,  it  appears,  that  other  provisions  of  it  apply. 
t.  Bottoms,     1  Ea^s  Rep.  298. 

twever  if  a  writ  issue  in  such  a  case,  the  magistrates  below 
mind  to  obey  the  same,after  the  production  of  it :  and  notice 
em  in  fact  of  such  production,  when  sitting  in  their  jn- 
1  capacity,  is  sufficient:  aftor  this,  all  farther  proceedings 
re  them  on  the  matter,   are  erroneous :  for  although   th« 

has  been  improperly  issued,  it  must  not  appear  that 
5  is  a  writ  of  the  king's  in  force,  which  is  disobeyed:  the 

course  to  pursue,  is  to  apply  to  the  court  above,  to  have  it 
bed  quia  improvidc  emanavit,     1  Easts  Rep.  2US. 

'II.  How  Jar  it  is  a  supersedeas  to  the  court  bchiv. 

if  clearly  settled,  that  after  a  certiorari  is  allowed  by  the 
t  bdow,  all  subsequent  proceedings  on  the  record  that  is  re- 
ad by  it,  are  erroneous.  2  I  laze  k.  c.  27.  s.  62.  ■ 
nd  it  seems,  that  a  certiorari,  being  once  delivered,  makes 
ibsequent  proceedings  on  the  record,  that  ought  to  be  re- 
d  by  it,  erroneous,  whether  such  proceedings  are  before  or 
Us  return  ;  and  notwithstanding  the  party  who  prosecuted 
twer  make  any  other  suit  to  have  nie  record  certified,  but 
by  causing  the  certiorari  to  be  delivered,     a  llaxk.  c.  27. 

t  it  a  certiorari  for  the  removal  of  an  indictment  before 
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of  peace,  bo  not  deliYercd,  before  the  jury  be  sworn 
ice  tbe  trial  of  it,  the  justices  may  proceed*     1  Saikcld  144, 

A!s j  a  certiorari  is  of  no  effect,  unless  it  be  delirered  before 
in  return  is  expired.     1  Keblc  944. 

And  it  h  certain  that,  by  f6rce  of  the  statute,  it  cannot  atuw 
Urn*  be  any  supersedeas  to  the  proceedings  on  an  indictment 
at  sessions,  without  a  proper  recognizance*  2  Hook,  c.  ft 

A  certiorari  also  remoTes  all  things  done  between  the  tedtf 
a*d  return.     2U  Raymond 835,  1305. 

According  to  the  opinion  of  Hawkins ,  a  certiorari  for  the 
moral  of  a  recognizance  for  the  good  behaviour,  or  for  an 
pemrance  at  sessions,  will  not  supersede  its  obligation.    2  Hi 
c.  27. 1 .  65. 

If  an  indictment  be  removed  by  certiorari  after  issue  joi 
and  afterwards  remanded,  the  inferior  court  shall  proceed 
trial,  in  the  same  manner  as  it  would  have  done,  if  no  cvrlio 
had  been  granted.     %  Haick.  c.  27.  s.  66*. 

If  the  inferior  courts  proceed,  after  a  certiorari  is  delir 
where  by  law  they  ought  not,  it  is  a  contempt,  for  which 
court  will  grant  an  attachment*.     Raymond  186.      VentrU 

1  Salt.  144. 

Also  by  the  common  law,  if  a  certiorari  be  /once  filed, 
proceeding  below,  can  never  be  revived   by  any  procc 

2  Ilaizk.  c.  27.  .v.  68. 

But  though  the  rule  for  the  certiorari  is  made  absolute, 
the  return  thereto  is  filed,  yet  if  the  certiorari  issued  improii 
the  court  will  order  it   to  bo  superseded,  and  the  return  to 
taken  oil"  the  file ;  for  where  an  order  of  two  justices  was  ap 
ed  from  ;  and  before  the  time  when  the  appoal  should  in  to 
have  coree  on  at  the  sessions, a  certiorari  being  brought  tore 
the  order:  Tin  Court  because  the  certiorari  was  brought  befi 
the  time  of  hearing  the  appeal  was  come,  quashed  i\\c  ccrtio 
and  ordered  the  return  to  be  taken  oil  the  hie-    1  Burrow 

So  where  a  certiorari  issued,  and  it  afterwards  appeared i 
it  oucht  not  to  have,  issued,  the  particular  act  of  parliam 
whiehwu.t  local,  having  expressly  excluiitd  the  jurisdit-ti'ffl 
trie  cviK't  of  Kind's  Bene!),  and  every  other  court  of  liht 
A/i  r-hali,  the  court  ordered  that  the  w  rit  of  cation;,  i  should 
M!per*eded,  quia  improvid*  emunavit ;  the  return  taken  off 
tile:  and  the  original  orders  remanded.     4  tiurroics  %2  J."  3. 

So  a  procedendo  wa.s  granted,   where  a  certiorari  had  is*1 
to  remote  an  indictment  from  the  quarter   sessions,  because 


*  Ami  :u~r«. tdiiij;   tu  Cr^hipfru    the  r'»iir*t  i?,   if  ihc  Por>i«".  t.-  v.Kim' 
ef».»i»r,m    i*  tliTt'tirti,   ilo  inn  m^k'*  a  rt  turn,  t«i  ixiv  :«u  «!*»■•«,   iim;    is  »L  . 
i-tl*rit:    ll-ru  u   vl>.  ■  it'-.,   lli:M  n.   a  lima  *rit,    o;     ,  ■,.  \;  t,  .  -4l :;.  ■  J  ■»;*•"•  I 
Mil  ihiu  Ju  jiuaclmsoi.i.     L-f.v.tV.  1  «'">. 
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>t  issued  till  after  the  confession  of  the  assault  below.'  2 
o#  740. 

[  in  the  case  of  The  King  v.  Morley,  on  a  motion  for  a 
iri  to>  remove  a  conviction  under  the  conventicle  act,  the 
lid,  that  in  such  cases,  a  certiorari  does  not  go  to  try  the 
of  a  question,  but  to  see  whether  the  limited  jurisdiction 
cceeded  its  bounds ;  and  after  a  return  is  made,  the  par- 
U  be  at  liberty,  and  it  will  be  open  to  them  to  move  for  a' 
ideas,  if  there  should  appear  sufficient  reason  to  the 
or  granting  one.    £  Burrows  1042. 

if  the  affidavits  in  support  of  an  application  for  a  certio. 
remove  a  con? iction  before  justices,  do  not  proceed  upon 
eged  want  of  jurisdiction,  but  contain  objections  on  the 

the  court  will  not  grant  the  certiorari.  2  Doug.  Svo. 
ft,  555. 

Fill.  In  what  manner  to  be  returned. 

retain  to  a  certiorari  may  be  made  in  the  following  The  form. 

^   on  the  back  of  the  writ,  write  the  following  words : 

execution  of  this  writ  appears  in  a  certain  schedule 
%o  annexed. 

that  schedule  must  be  on  a  distinct  piece  of  parchment  *, 
lezed  to  the  writ : 

rathshire,  \    Be  it  remember ed^that , at  the  general  quar- 

wit.         /  ter  sessions  of  the  peace  of  our  sovereign  lord 

r  held  at  Uske,  in  and  for  the  said  county  of  Monmouth, 

Inesday,  in  the  first  week  after  the  close  of  Easter,  that 

iw,   the day  of in  the —year  of  the 

f  our  sovereign  lord  George  the  Thlrd^k  ing  of  the  united 
»  of  Great  Britain,  #c.  before  A  B,  C  D,  £  F,  and 
heir  fellows,  just  ices  of  our  said  lord  the  king  assigned  to 
rpeaceofour  said  lord  the  king,  within  the  said  county  of 
mth,  and  also  to  hear  and  determine  divers  felonies ,  tres- 
mmd  other  misdemeanors ,  in  the  said  county  committed, 
e  oath  o/AJ,  S  J,  Sfc.  [here  insert  the  names  of  tha 
j  whom  the  bill  was  found}  good  and  lawful  men  of 
/s/  aforesaid,  then  and  there  sworn,  and  charged  to  in- 
r  our  said  lord  the  king,  and  the  body  of  the  said  coun- 


;  field  J»d;  because  it  was  upon  paper  instead  of  parchment. 
JT.*.  113. 

h  »* 
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J*j  whom  to  be      According  to  Hawkins,  every  such  return  ought 
raadc  Ae  teal  of  the  inferior  court,  or  of  the  justice  c 

whom  it  is  directed ;  and  if  such  court  have  no  pr 
seems  that  it  may  be  well  made  under  any  othei 
c.  27.  $.  70. 
^  But  in  the  case  of  The  King  v.  Pickcrsgill,  v 
moved  to  quash  the  return  to  a  certiorari,  to  rei 
dictment  at  the  quarter  sessions  of  the  county  of  ill 
a  fraud  and  conspiracy,  because  the  return  was  not 
seal,  according  to  the  exigency  of  the  writ,  which  i 
u  justices  of  oyer  and  terminer  9  that  you  or  one  of 
"  under  your  seals,  &c."  the  court  inclined,  that 
material,  and  the  motion  was  withdrawn.  Cala\ 
597. 

However,  there  cannot  be  a  doubt  but  that  a  r 
dividual  justices  should  be  under  band  and  seal. 

And  every  such  return  must  be  made  by  the  very 
to  whom  the  certiorari  is  directed ;  for  if  it  be  dii 
justices  of  the  peace  of  such  a  place,  and  the  < 
peace  only  return  it,  or  to  the  constable,  or  to  the 
jSy  and  the  deputy  constable,  or  deputy  record 
without  shewing  in  the  return  that  the  principal  h 
make  a  deputy ;  or  to  the  steward  of  St  PauPs,  ai 
ard  of  the  church  of  St.  Peter  and  St*  Paul  return 
is  removed.     2  Hawk.  c.  27.  s.  71. 

But  if  it  be  directed  to  the  justice  of  Chester  y  i( 
turned  by  A  7?,  chief  justice ;    for  the  same  officer 
be  meant  in  the  writ  and  return,  and  his  descriptk 
in  substance  the  same.    2  Haxsk.  c.  27.  #.  71. 
A  recognizance  taken  by  a  justice  of  peace  ougl 


j»/» 
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The  person  to  whom  a  certiorari  is  directed  may  make  what  False  return. 
etnrn  to  it  he  pleases  :  and  the  court  will  not  stop  the  filing  of 
,  on  affidavits  of  its  falsity ,  except  where  the  public  good  re- 
aires  it,  as  in  the  case  of  the  commissioners  of  sewers,  or  for 
>me  other  special  reason.    2  Hawk.  c.  27.  c.  74. 

And  regularly,  the  only  remedy  against  such  a  false  return,  Remedy  for 

in  action  on  the  case,  at  the  suit  of  the  party  injirred  by  it,  f*l»«  returns. 
ad  an  information  or  the  like  at  the  suit  of  the  king.  2  Ilazck. 
.17.  f.  74. 

Whatsoever  is  put  into  the  return  to  a  certiorari,   by  way  Extraneous 
P explanation  or  otherwise,  besides  what  is  ordered  to  be  re- matters  be  re- 
ined,  is   put  in  without  warrant,  and  not  to  be  regarded,  turned. 
Salk.  492. 

Generally   the  record  itself,  or  the  tenor  qf  it,  or  the  tenor  What  mu«t  be 
'  the  indictment,  is  to  be  certified  in  the  return  of  a  certiorari^  returned. 
cording  as  the  writ  requires;  for  if,  on  a  certiorari  to  re- 
rn  an  order  of  justices  of  the  peace,  the  tenor  of  it  be  only 
rtified,    the  return  is  naught;   but  the  return  of  the  tenor  of 

indictment  from  London  is  good,  by  the  city  charter;  also 
if  said  to  be  sufficient  to  certify  the  tenor  only,  in  all  cases 
icre  the  purport  of  the  certiorari  is  not  to  proceed  on  the 
»rd  remoTtd,  but  only  to  try  the  issue  of  nut  tiel  record  : 
)werer,it  is  clear,  that  if  the  court, which  awards  a  certiorari, 
re  no  jurisdiction  to  proceed  on  the  record  ordered  to  be 
noved,  as  where  the  court  of  Common  Pleas  award  a  cer- 
rari  for  the  removal  of  an  indictment,  on  the  issue  of  nul 
I  record  concerning  such  indictment,  the*court  below  ought 
ly  to  certify  the  tenor  of  it,  lest  there  should  be  a  failure  of 
itice.     2  Haick.  c.  27.  s.  76. 

However,  upon  a  certiorari  to  remove  a  conviction  by  a 
itice  of  peace,  a  return  that  the  record  is  returned  to  the 
■ions,  and  that  a  copy  is  annexed  to  the  writ,  is  sufficient, 
ante  justices  ought  in  all  cases  to  return  convictions  to  the 
lions.     K.  r.  Eaton,  2  Term  Rep.  285. 

IX.  Where  a  record  is  removed  by  it. 

Where  the  writ  of  certiorari  is  improperly   directed  or  rep- 
lied, nothing  can  be  removed  by  it.     2  Ilavck.  c.  27.  5.  77. 
!>  certiorari  may  remove  a  record  coming  within  its  dem- 
otion, before  the  time  of  its   return,   though  there  were  110 
h  record  at  the  time  of  its  teste,  nor  at  the  time  when  it  wan 
t delivered  to  the  court  beIo«r.     2  Hawk.  c.  27.   s.  78. 
1  will  remove  an  indictment,  though   there  were  adiscon- 
UDCe  beJow,  in  the  same  manner  as  a  recordari^  will  remove 
tint  th&t  was  discontinued  below.     2  Ha:ck.  c.  27.  #.  79. 
tf     '  wrjt  of  error  can  remove  no  record  which  materially 
of  from  *6he   description  set  forth  in  such  writ,  so  neither 
I  certiorari,  «  in  thc  following  instances : 

II  h  2 


%.  Or  where  the  writ  describe*  an  indictment  f 
fwo  hones,  or  an  order  concerning  foreign  salt,  or 
of  AnneiUy,  and  the  record  certified  mentions  one  I 
or  lalt  in  general,  or  relates  only  to  the  manor 
without  showing  in  the  return,  that  Antletf,  and  At 
the  same,  or  where  the  writ  mentions  orden  or  ; 
against  AB  and  (7,  and  those  certified  are  against  , 
against  A  and  Donly.  1  Bacon's  Abr.  338.  4  lit 
f .  83,  83, 84,  85. 

But  a  writ  for  the  removal  of  all  indictments  ajjaii 
remove  an  indictment  against  A,  and  twenty  others 
least  at  it  concerns  him  ;  because  in  judgment  of  1; 
several  indictment  against  such  defendant ;  but  it  is 
whether  in  such  case,  the  indictment  shall  be  remover 
it  concerns  the  other  twenty.     9  Hawk.  c.  37.  *.  8! 

A  variance  between  the  certiorari  and  the  recoi 
in  the  spelling  onfy,  where  the  words  are  of  the  n 
as  oirefand  burd,  seems  not  to  be  material,  because 
not  by  any  record  of  the  court,  but  that  the  name 
Horari  may  be  the  true  one,  and  that  in  the  recort 
the  eame  sound,  shall  be  intended  to  mean  the  sa 
neither  docs  it  seem  to  bo  a  material  variance  that 
rari  wants  an  addition  which  the  record  gives  the 
if  the  certiorari  give  the  party  an  addition,  which 
does  not,  the  variance  is  Fatal ;  and  so  d  fortiori,  is 
in  giving  the  party  names  of  a  different  sonnd,  o 
of  a  different  kind  in  the  certiorari  and  record  © 
where  one  calls  him  William  Glggurc,  and  the  oth 
Ciggur;  or  one  calls  him  Henry  Coachman,  onocun 
cemeat'urt  and  the  other  Henry  Munton,  coachmi 
one  calls  him  John  of  S.  and  the  other  John  S.  or  t 
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.  What  is  to  be  done  by  the  tourt  above,  when  the  record 

is  not  removed* 

It* certiorari  issues,  and  the  record  is  not  thereby  remored, 
i  said  the  court  above  cannot  in  such  case  proceed  upon  the 
»rd,  because  in  judgment  of  law,  it  still  remains  in  the  court 
bw;  bat  they  will  either  quash  the  writ,  and  award  a  new  one, 

safer  the  court  below  to  proceed  in  the  cause,  and  take 
a  order  in  relation  to  the  defendant's  appearance  either  in 

one  court  or  the  other,  to  answer  the  further  prosecution 
the  cause  against  him,  as  shall  in  their  discretion  appear  to  be 
it  proper.    %  Hank.  c.  27.  s.  17. 

Jut  after  the  removal  of  a  record  by  certiorari,  if  the  de-  Frocwt  aftet 
lant  do  not  appear  in  the  King's  Bench,  the  same  kind  of  removal 
cess  lies  against  him,  as  if  the  matter   had  originally  corn- 
iced there.    2  Hawk.  c.  27.  s.  88. 

Challenging  to  fight.     See  titles  Affrays  and 

Assaults. 
Challenge  of  jurors.     See  Juries. 
Champerty,     See  Maintenance. 
Chance-medley.    See  Homicide. 
Chace.     See  Game. 
Cheats.  See  Frauds. 
Cheese.     See  Butter. 
Clsocolate.     See  Excise. 


CHURCH. 

J.       Churches  in  general. 

II.     Tlie  offence  of  not  resorting  to  church. 


I.    Churches  in  general. 

IT  stat.  Winton,  Ed.  1.  >tat.  2.  c.  6,  Fairs  and  markets  M»  **  he 
1  not  be  kept  in  churchyards.  M^*  chwcK 

j *al.  Nc  r**t*r  pr**t*rnat  arhore*  emmeitrio,  96  Ed.  1-J^^^ 


UUI   UIU  WIIV4    {?!•»•■     IMIUUII    Uli>(  IIIV^  IIVl  11 IUWUIUHIHK    0U«* 

to  rates  and  privilege*,  an  J  the  union  U  to  take  effiec 
first  avoidance :  the  patrons  are  to  present  by  tun 
union  to  he  entered  in  the  bishop's  register :  paria 
the  settled  maintenance  exceeds  100/.  a  year,  m 
united.  Incumbents  of  such  united  parishes  shall  bi 
in  one  of  the  universities  :  and  owners  of  impropriate 
may  unite  the  same,  or  any  part,  to  the  parsonage  or 
the  parish  church  witfcon*.  license  of  mortmain. 

15 v  *  ai'.d  r>  IVilL  k  Mar.  r.  !'2,  If  one  of  the  unite* 
be  demolished,  tin*  parishioners  of  the  church  shall 
butory  towajds  the  ivpaiis  of  the  other. 
New  churches.  In  acts  of  parliament  for  mi-king  provision  for  the 
new  churches,  there  are  most  usually  clauses,  whi 
justices  of  the  peace,  certain  powers  respecting  the  i 
to  be  made  in  such  cases  ;  and  in  case  money  is  boi 
the  rebuilding  or  repairing  of  parsonage  houses,  und< 
3.  c.  53,  the  estimates  are  to  be  made  on  oath,  to  I 
tcred  by  a  justice  of  peace,  or  master  in  chancery. 

And  by  43  Geo.  3.  c.  108,  Persons  may  by  deed< 
lands  not  exceeding  5  acres,  or  goods  and  chattels  no 
500/.  for  the  purpose  of  erecting,  rebuilding,  rcpai 
chasing,  or  providing  any  church  or  chapel  where 
and  rites  of  the  church  of  England  are  or  shall  be  u 
served,  or  any  mansion  house,  for  the  residence  of  ai 
of  the  said  church,  officiating  or  to  officiate  in  any  si 
or  chapel,  or  any  out-buildings,  offices,  churchyard 
for  the  same  respectively,  under  the  provisions   and 
contained  in  this  act;  provided  such  persons  be  not 
of  non-sane  memory,  or  femes  covert     #.1. 

But  only  one  such  gift  shall  be  made  by  oncpcrson,a 
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•sej  attend  to  divine  service ;  •on  pain  of  imprisonment  of  the 
"fender,  and  ransom  at  the  king's  will,  and  satisfaction  to  the 
*rtr  arretted. 

Also  it  is  said,  that  arrests  in  civil  cases  ought  not  to  be  of 
enons  going  to  or  coming  from  church ;  but  that  a  warrant 
'om  a  juttict  of  the  peace  for  the  king  may  be  executed  in  such 
*«.    Cro.  Car.  602.     Cro.  Jac.  321.     i  Bu  1st  rode,  72. 

However,  the  arrest  is  good  in  law  if  not  made  ori  a  Sunday, 
vft  the  officer  may  be  punished  for  the  same  either  in  the  spiri- 
ts/, or  temporal  courts,     Watson,  c.  34.  p.  344. 
For  tho  pnnishment  inflicted  on  persons  striking  or  brawling 
churches  or  churchyards,  see  Assaults. 
And  for  sacrilege,  see  the  title  Felonies* 

//.  The  offence  of  not  resorting  to  church* 

By  1  Elh.  c.  2,  c  All  persons  inhabiting  in  any  of  the  king's  What  for. 

lominions,  having  no  reasonable  excuse  to  be  absent,  shall  „*i!l!f *  ' '?.?,  „, 
.  °.        .,    ,  .ili  i        ■  •      oitencicrj  incur* 

adeavour  to  resort  to  their  parish  church  or  chapel,  or  on  let 

hereof,  to  some  usual  place,  where  common  prayer  and  such 
ervice  of  God  shall  be  used,  upon  every  Sunday  and  holy. 
tay^uid  then  and  there  orderly  abide  duriug  the  service, on  pain 
if  punishment  by  the  censures  of  the  church,  and  aUo  upon 
lain,  that  every  person  so  offending,  shall  forfeit  for  every 
inch  offence  twelve  pence*.'  s.  14. 

An  indictment  or  suit  on  this  statute  need  not  show  that  the 
rry  was  an  inhabitant  of  tlie  king's  dominions,  or  that  he  had 
reasonable  excuse  to  be  absent ;  but  the  defendant,  if  he  hath 
f  matter  of  this  kind  in  his  favour,  must  show  it  himself.  2 
ward  4.   Godb.  148. 

and  the  offence,  consisting  wholly  in  a  non-foazancc,and  not 
tpoerng  any  fact  done,  but  barely  the  omission  of  what  ought 
be  done,  need  not  be  alleged  in  any  certain  place  ;  for  pro- 
Jy  Fpi-aking,  it  is  not  committed  any  where.  1  And.  139. 
6.  25 1 . 2  Leonard  1 67. 

K  mbbehaviour  at  church,  under  the  words  orderly  abide,  or 
ence  from  morning  or  evening  service,  is  equally  punishable 
h  a  total  absence  ;  also  he  who  is  absent  from  his  own  parish 
trch  shall  be  obliged  to  prove  where  he  went  to  church.  1 
trir.  c.  10.  #.4. 

[f  the  spiritual  court  ground  its  proceedings  on  this  statute,, 
I  refuse  to  allow  a  reasonable  excuse,  it  shall  be  prohibited ; 
not  where  it  proceeds  merely  on  tho  canons  of  the  church. 
\oL  Rep.  438,  455.     1  Bulstrode  159.     Cibs.  Cod.  358. 


gjp9Jbr.  Kr.4./.27,  This  fiirfeitun  may  bt  levied  by  the  church  war- 
by  distreti,  by  warrant  of  one  justice. 


unless  judgment  be  given  thereon ;  for  they  mew  no 
whit  the  taw  provides  of  common  right  in  twr  en 
that  the  party  shall  forfeit  nothing  till  he  be  convicts 
c.  10.  i.  8. 

And  a  condemnation  by  demurrer  or  default  is  as  n 
the  statute  as  a  conviction  hy  verdict.  1 1  Co.  68. 1 
89.  'JO. 

Tbc  words  for  every  month,  must  be  on  den  too 
lunar  month,  or  hventy-cight  days,  according  to  t 
rule  of  expounding  statutes  which  speak  generally  c 
Velrerton,  100.  Cro.  Elk.  835.  2  Rol.  Abr.  SSI. 

One  sick  for  part  of  the  time  shall  not  be  Mens 
proved  that  he  was  recusant  before  and  after.  Cro.  j 

Also  this  statute,  by  inflicting  30/.  for  a  montl 
dispenses  not  with  the  forfeiture  of  lid.  given  by  1 
for  the  absence  of  one  Sunday;  for  both  may  we) 
gethcr,  and  the  lid.  is  immediately  forfeited,  upon  1 
of  each  particular  day.     1  Hash.  c.  10.  t .  7. 

By  98  Eli:,  c.  8.  $.  4,  and  3  Joe.  1 .  c.  4.  t.  8,  « 
'  fender  being  convicted  of  not  coming  to  church,  < 

*  the  purport  of  the  statutes  above  mentioned,  ahal 
•for  every  month  after  such  conviction,  until  be  sha 
'  himself,   and  come  to  church  ;  and  if  the  offend  ti 

*  made  default  of  payment  or  the  SO/,  both  for  every  t 
1  taincd  in  the  conviction,  and  also  for  every  month  s 

*  during  which  be  shall  not  conform  himself  to  the  ci 
'  king  shall  seize,  take,  and  enjoy,  all  his  goods,  and 
'  of  his  hereditaments,  leases,  and  farms,  to  and  for  t 

*  nance  and  relief  of  the  same  offender,  his  wife,  chi 
'  family,  notwithstanding  any  prior  conveyance  there 
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fee  relieved,  maintained  or  kept,  1  caring  unto  him  Jus  chief 

naniion  house,  as  part  of  his  third  part.' 

In  the  construction  of  these  statutes  it  hath  been  holden 

1.  That  the  king,  by  making  his  election,  given  him  by  3  Jac. 

c  4,  to  seise  the  offender's  hereditaments,  wares  the  benefit 

SO/,  a  month,  and  the  power  of  seizing  the  offender's  goods.  1 

met,  £4.  Canley  171. 

%  That  bonds,  recognizances  and  the  like,  taken  in  the  of- 

■itr's  own  name,  or  in    the  name  of  others  to  his      • ,     ,me 

id  in  the  words  «  all  his  goods."  12  Co.  1,  2.  1  Leonard,  98.  1 

isfi.  7.  ' 

3.  That  no  copyhold  lands  are  within  cither  of  the  statute?, 
'  reason  of  the  prejudice  that  would  accrue  thereby  to  the  lord 
the  manor,  by  loss  of  services  and  the  like.  Owen  37.  1  Leo- 
ra\  07.  Cawlcy,  107. 

4.  That  though  it  may  be  doubtful  on  the  statute  28  Eliz.  c. 
whether  lands  conveyed  in  trust  by  some  friend  for  the  recu- 

it  may  be  seized,  yet  it  is  clear  that  such  lauds  may  be 
sed  by  3  Jac.  1.  c.  4,  which  expressly  provides,  that  the 
Dg  upon  his  waving  the  forfeiture  of  201.  a  mouth,  may 
tze  two  parts  of  all  the  hereditaments  which  shall  come 
such  offenders,  or  to  others  to  their  use,  or  in  trust  for  them. 
sue,  105.  CawUy.  1G9.     VI  Co.  1,  2. 

5.  But  that  the  king  cannot  seize  lands,  of  which  the  offender 
seised  in  trust  for  another,  although  the  statute  hath  made  no 
press  provision  for  cestui  que  trust.  Lunc>  3fJ.  Hard.  466. 
<L  That  the  profits  of  the  lands  seized  by  the  king,  by  force 
28  Eliz.  c.  0,  for  the  non-payment  of  the  20/.  a  mouth,  ought 
it  to  be  applied  to  the  satisfaction  thereof;  but  that  the  lands 
ghtto  remain  iu  the  king's  hands  by  way  of  pledge,  till  the 
bole  forfeiture  be  paid  some  other  way ;  but  this  construction 
1  the  statute  seeming  over  severe,  it  was  provided  by  1  Jac.  1. 
4.  $.  5,  that  the  profits  of  the  said  lands  should  go  towards  the 
tisfaction  of  the  20/.    1  Hawk.  c.  10.  $.  17. 

As' TO  THE  FORFEITURE  OF  TWELVEPENCE,]lt  is  by  I  EllZ.  C.  2,  How  ofl'eri'Wi 

acted,  That  the  said  forfeiture  of  12//.  for  the  absence  on  a  *™  ^'d  ^J"";* 
vnday  or  holiday,  shall  be  levied  by  the  churchwardens,  to  $£7 the  forfeit-*! 
•  use  of  the  poor,  of  the  goods,  lands,  and  tenements  of  such  u™  o;'  1  ?d. 
lenders,  by  distress.  ur.der  the  «.tat. 

Bat  this  being  defective,  in  not  showing  by  whom,  or  how  of.  *  '•-/••*-«••  -• 
Mkr*  shall  be  convicted,  it  is  further  enacted,  by  3  J'tr. 
> c.  4.  r.27,"  That  it  shall  be  lawful  for  one  justice  of  the  limit 
herein  the  party  shall  dwell,  upon  the  confession  of  the  parr  v\ 
tike  oath  of  one  witness,  to  call  <h«  said  party  before  Mm, 
liifhe  shall  not  make  suilicient  excuse,  and  due  proof  thereof, 
fcfjid justice  may  make  a  warrant  to  the  churchwarden,  to  levy 
Hfor  every  such  default,  by  distress  and  sale  of  the  otfen- 
Ff  goods*  rendering  the  overplus  to  the  olTcnuYr:  and  in  de- 
tflf  S'icb  distress  the  justice  may  commit  such  oUVud«r  i» 
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prison  until  the  salt]  forfeiture  shall  b*  paid.  a  Inch  si 
employed  to  the  use  of  (ht  poor. 
flow  the  (01.  i»  As  TOTBE  roftKIITOIlt  or  20/.]  DyS-S  £/«.  c  1, 
K»hF'cr.>.,-i'.i  ,tl(,  j,,,!^.,.,  g{  igjy^  assize,  ea.il  delivery,  ami  ijnarti 
fat V!  uadti  ***•  of  'fl*  P****J  wh*nt  inquire  of  anil  determine  ll 
S3ti'i:?c-  I.     fenre»  within  OM  yrar  and  i  day. 

But  by  28  fcVis.  t.  6.  ».  2,  it  was  ordained,  that  a! 
convictions  should  be  in  ihe  King's  Bench,  or  at  thuassi 
genera!  gaol  delivery, and  not  elsewhere. 

However,  by  3  Joe.  1.  c.  4.   t.  7,   the  jurisdiction 
tessions  is  unlet. 

Also  it  U  farther  enacted,  by  28  BI&  C.  G.  s.  5.  and 
1.  c.  4.  *.  7,  l  thatnpon  an  indictment,  at  the  write 
delivery,  or  central  Mawftnl  nf  the  peace,  p  roc  lam  alio 
be  made  that  the  nlicmli-r  render  hmisrlf  (o  taVflhwitT, 
the  next  assizes,  gaol  delivery,  or  se'stotis,  ami  that  if  1 
not  then  appear,  of  record  ;  upon  sited  default  rer.ordi 
Kama  shall  be  a  CUUTilifluu  in  law,  us  it  a  trial  by  verdict 
indictment  had  been  recorded;  and  by  t.  9,  every  sur.i 
fiction  shall  bcnrDIM  rnfti  lb*  e\clieijtii>r.' 

And  by  3  Jac.  I.  e.  1.  9.  10,  17,  "  No  sneh  indiclmei 
any  proclamation,  outlawry,  or  ether  MlliOWlltng  ihir 
shall  be  reversed,  by  reason  of  any  default  in  form,  or  I 
form,  or  oilier  defect  whatsoever,  other  than  by  direct  I 
to  the  point  of  not  coming  to  church;  but  the  same  indi 
shall  sland  in  force,  and  he  proceeded  upon  :  any  such  i 
of  form  notwithstanding,  unless  the  parly  indicted  thai 

And  by  35  Elh.  c.  I.  s.  10,  all  and  every  the  said 
duties,  forfeitures,  and  payments  may  be  recovered  and 
to  her  majesty's  use,  by  action  of  debt,  bill,  plaint,  in 
tion,  or  otherwise,  in  the  courts  of  King's  Bench,  Ci 
Pleas,  or  Exchequer. 
i  in-  By  23  JJ/ft.  e.  1.  s.  11,  all  forfeilures  by  tiiat  act  si 
divided  into  three  parts,  whereof  one  shall  be  to  the  qu 
her  own  use ;  one  to  the  queen  for  the  relief  of  the  poor 
parish,  to  be  delivered  by  warrant  of  ths  principal  ofiicen 
receipt  of  the  Exchequer,  without  further  warrant  from  hi 
jesly;  and  the  other  third  part,  to  such  person  as  will  I 
the  same  in  any  court  of  record, .by  action  of  debt, 
plaint,  or  information  ;  and  every  person,  which  shall  : 
any  sums  of  money,  and  not  be  able  to  pay,  or  shall  fail 
the  same  within  three  months  after  judgment,  shall  be 
milled  to  prison  there  to  remain  until  he  have  paid  tat 
sums,  or  conform  himself  to  go  to  church,  and  there  d« 
aforesaid. 
901.  By  2S  Elh.  c.  6.  s.  4,  and  3  Jac.  1.  e.  4.  ».  8,  war 
ver- offender,  being  once  convicted,  shall,  for  eTery  noatft 
lTlc"  Such  conviction,  without  any  other  indictment  or  coof 
pay  in  to  tiie  CTKuctYicc,  twice  in  the  year,  viz.  in  every  J 
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I  Michaelmas  term,  as  much  as  shall  then  remain  unpaid,  after 
rate  of  20/.  for  every  month,  after  a  conviction;  and  for 

inlt  herein  the  King   may  seize  all  the  goods,  aud  two  parti 
Jie  hereditaments  of  such  an  offender. 

3y  1  Jac.  1.  c.  4.   s.  8,    No  recusant  convict  shall  practise  what  other  in. 
ler  the  common  or  civil  law,  or  physic,  or  use  the  trade  of  conveniences 
apothecary,  or  be  judge,  or  minister  of  any  court,  or  bear 8llch  °^CIX^% 
f  office  in  camp,  troop,   or  company  of  soldiers,  or  in  auy  arc  "* 
por  fortress,  but  shall  be  utterly  disabled  for  the  same,  and 
Rett  for  erery  such  offence  100/. ;  half  to  the  king,  and  half 
dim  that  shall  sue. 

Ind  such  recusants  as  shall  be  convicted  at  the  time  of  the 
th  cf  the  testator,  or  at  the  time  of  granting  of  auy  admi- 
ration, shall  be  disabled  to  be  executors  or  administrators, 
[  no  such  persons  shall  be  guardians  to  any  child ;  but  the 
xlship  shall  go  to  the  next  of  kin,  not  being  a  recusant,  to 
im  the  estate  cannot  lawluily  desctnd.  s.  22,  2t. 
Lnd  by  23  £/t:.  c.  1,  every  person  for  bearing  the  church 
Ire  months,  shall,  on  certificate  thereof  into  ihe  King's 
ich  by  riie  ordinary,  a  justice  of  assize  and  gaol  delivery,  or 
itice  of  peace  of  the  county,  where  such  offender  shall  dwell 
>e,  be  bound  with  two  sufficient  sureties,  in  200/.  at  the 
it,  to  the  good  behaviour,  and  so  continue  bouud  until  such 
nder  conform,  s.  5. 

ly^SEliz.c.  l%$.  10,    every  person  guitfy  of  the  above- By  what  means 
itioned  offences,  who  shall,  before  he  be  thereof  indicted,  ihey  n^y  kc 
it  his  arraignment  or  trial  before  judgment,  submit  and  con-  """changed. 
n  himself  before  the  bishop  of  the  diocese,  where  lie  shall  be 
dent,  or  before  the  justices  where  he  shall  be  indicted,  ar- 
med, or  tried  (having  not  before  made  like  submission  at  any 
trial,  being  indicted  for  his  first  like   offence)  shall,  upon 
recognition  of  such  snbnuVion,  in  open  assizes  or  sessions 
Jie  county,  where  ssich  person  shall  be  resident,  be  dischar^- 
af  all  the  said  offences  against  the  said  statute. 
Uso  by  28  Eliz.  c.  6.  .*.  6.    whensoever  any   such    offender 

II  make  submission,  and  become  conformable,  according  to 
form  limited  by  33  Eliz.  <;.  1,  or  shall  fortune  to  die.  then 
forfeiture  of  20/.  for  any  month,  or  seizure  of  the  hinds  of 
fame  offender,  from  and  after  such  submission  and  confor- 
jr,  or  death,  and  full  satisfaction  of  all  the  arrearages  of  -0/. 
llhly,  before  such  seizure  due  or  payable,  shall  eiibue,  or  be 
tinued  against  such  offender,  so  long  as  the  stine  person  abaU 
tinue  in  coming  to  divine  service,  according  to  the  intent  uf 
said  statute. 

lod  by  1  Jac,  1.   c.  4.   *.  2,  a  recusant  conforming   him- 
,  according  to   the  mranhi£   of  the  above  statutes,  shull, 
iagfuch  conformity,  be  discharged  of  all  penalties  which  by 
it  otherwise  sustain  by  reason  of  his  recusancy. 
ad  consequently,  may  plead  his  conformity  to  a  suit,  either 


«76  CHURCH, 

fey  the  iuformer  or  king :  and  eren  after  judgment,  may  hare  si 
audita  querela  against  the  informer ;  also  he  may  plead  it  after 
a  judgment  for  the  king,  before  execution  awarded ;  but  after 
execution  hath  been  awarded  for  the  king,  or  the  profits  of  his 
lands  on  a  seizure,  hare  been  actually  takes  to  the  king's  use, 
he  hath  no  other  remedy  bat  by  petition  to  the  king.  Raymond, 
391.     2  Jonet,  187.     1  Mod.  213.  ' 

By  I  Joe.  1 .  c.  4.  *.  4  <Sjf  5,  the  heir,   if  ho  be  no  recusant,  j 
or  were  such,  and  conform,  shall  be  freed  from  all  peoaUkl  j 
happening  upon  him  by  ro  j  son  of  his  ancestor's  recusancy,  **• 
less  the  two  parts  of  the  lands  were  seized  by  the  kiug  io  tka. 
ancestor's  life;  in  which  case  they  shall  continue  in  theiiof1! 
bauds,  till  the  whole  debt  shall  be  levied :  and  the  king  sUt 
not  extend  the  other  third  part  descending  to  heirs,  for  the  oil 
penalty. 
£xe«ptions.  And  by  23  Eli:,  c.  1.  s.  12,  <<  every  person  who  shall  am 

ally  on  Sundays,  have  in  his  house  divine  service,  as  establish* 
cd  by  law,  and  be  thereat  himself  usually  present,  and  fchi&Y 
four  times  a  year  at  least,  go  to  the  parish  church,  or  otsst 
common  church  or  chapel,  he  shall  not  incur  any  penalty  fe 
not  repairing  to  church." 

And  the  acts  are  not  to  extend  to  protcstant  dissenters  wkf 
resort  to  some  place  of  religious  worship  allowed  by  the  act 4 
toleration.     1  Will.  &  Mar.  c,  18.  (Sec  Title  Dissenters.) 

Nor  to  persons  professing  the  Roman  Catholic  religion,  wis 
make  and  subcribe  the  Declaration  and  Oath,  appointed  by  31 
Geo.  3.  c.  32,  and  resort  to  some  place  of  religious  worship  al- 
lowed by  thatact.  31  Ceo.  3.  c.  3'J.  r.  3.  9.  (See  Title Paphtu) 
SufiV rinc  oiljtrs      \\y  1    Jac.  ].    c.  4,  whoever  shall   keep  in  his  service,  CuO 
to  absent  them-  or  livery,  or  v,  illlngly  maintain,  retain,   relieve,  keep,  or  hiu 
8t  VLS"  hour  in  his  house,  any  servant,  sojourner,  or  stranger  fexcepl 

a  father  or  mother  wanting,  without  fraud  or  covin,  othor  ha- 
bitation, or  sufficient  maintenance,  and  also  except  a  ward,  of 
person  committed  to  the  custody  of  another  by  authority),  wha 
shall  not  go  to  some  church  or  chapel,  or  usual  place  of  coo 
mon  prayer,  to  hear  divine  service,  but  shall  forbear  the  san* 
for  one  month,  shall  for  every  month  that  he  shall  keep  such* 
servant,  or  like  person,  forfeit  10/. ;  to  be  heard  and  deter 
mined  before  the  King's  Bench,  justices  of  assize,  and  gaoldfr, 
livery,  and  before  justices  of  peace  in  their  quarter  sessions/1 
in  like  manner  as  is  before  provided  fur  the  recovery  of the  2Ct  . 
S.  32,  33.  31.  36.  I 

Churchwardens      And    the  church-wardens  and    constables    shall,  on  pain  01 
to  prebcnt  oi-    20/.  present    at   the    quarter  sessions  once  a  year,  the  montidj 
oaccs.  absence    from  church  of  all   recusants,  and  the  names  audag* 

of  all  their  children  above  nine  years  of  age,  and  the  names  of 
their  servants;  and  the  presentments  shall  be  entered  by  tht 
clerk  of  the  peace,  without  fee,  on  pain  of  40s.;  and  iftbi 
party  presented  shall  be  indicted  aud  convicted,  such  church- 
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or  constable  shall  have  a  reward  of  40s9  to  be  levied  of 
isantfs  goods  by  warrant  of  the  justices  in  sessions.  3 
c.  4*  $.  4y  b9  6* 


r*  i 


CHURCH-WARDENS. 


RCH- WARDENS*  are  officers  instituted  for  the  bene, 
advancement  of  religion,  whose  chief  duty  it  is  to 
ts  all  prpfaneness  and  immorality,  and  tt  see  that  the 
worship  be  performed  with  due  decency  and  reverence. 
n's  Abr.  370, 

though  they  deal  chiefly  in  matters  belonging  to  the 
,  yet  are  they  every  where  treated  of  In  our  law-books, 
ooral  persons,  and  are  undoubtedly  to  be  considered  in 
ttre  of  a  lay  corporation,  vested  with  a  temporal  right  in 
Bees,  aud  a  special  property  in  the  gopds  belonging  to 
rch.     1  Bacon's  Abr.  370. 

efore  they  may  take  money  or  goods,  or  other  personal 
for  the  use  of  the  church ;  but  they  cannot  take  lands  to 
nd  their  successors,  for  they  are  not  such  a  corporation 
ipable  to  have  lands.  1  Roll.  393.  ZPeere  Will.  126. 
although  it  is  said  in  some  books,  that  the  churchwardens 
ftrporation,  yet  this  is  very  improper ;  for  all  the  pa- 
en  are  the  body,  and  the  churchwardens  arc  only  a 
p  sue  by  in  personal  actions :  but  the  property  is  iu  the 
mors ;  and  in  all  actions  brought  by  churchwardens  it 
s  laid  to  be  to  the  damage  of  the  parishioners.  MS, 
4  Finer  525. 
— — — — ^^— ^ — — — ^ — — — .^— — ■» 

the  ancient  episcopal  synods  the  bishops  were  accustomed  to  turn- 
ers credible  persons,  out  of  every  parish,  to  give  in  format  inn  of,  and 
the  disorders  of  the  clergy  and  people;  these  were  culled  Testes  Si/no* 
td  wore  in  aiter- tiroes  a  kind  of  impanelled  jury,  consisting  of  two, 
r  more  persqns  in  every  parish,  who  were  upon  oath  to  present  all 
ajtd  other  irregular  persons.  Kennct*s  Par.  Antiq.  649. 
Istse  if}  process  of  time  became  standing  officers  in  several  places, 
\j  hi  great  cities,  and  from  hence  were  called  syitorisineii,  and  by 
on  sidesmen ;  they  are  also  sometimes  called  questmen  from  the  na- 
beir  oficc/m  making  enquiry  concerning  oflVnces ;  and  these  sides- 
Meatmen  are  tube  chosen  yearly  in  Easter  week,  by  the  minister 
iawancrs  (if  they  can  agree),  otherwise  to  be  appoiutrd  by  the  ordi- 
lb*  dipcese,  in  order  to  assist  the  churchwardens  in  the  enquiry*  and 
agsoch  offenders  to  the  ordinary,  as  upon  such  presentment*  "are  to 
catcd,  and  punishable  in  the  ecclesiastical  court ;  but  lor  the  most 
I  whole  office  is  now  devolved  upon  the  churchwardens.  Godolphin, 

ST.   *. 

<"  sidesmen's  oath  'n;you  shtll  swear,  that  you  will  be  assistant  ti 
wsmnfraf  in  the  execution  of  their  office,  so  far  as  U\j  taw  y«m  arc 
tktifyvu  Qvd.     Gibson's  Cod.  'J4.2.  n 


CH-* 

What   relates  to  these  offiren  in   gtnenl  will  bcfoi 
be  fully  detailed  under  the  following  brail* : 

J.  The  manner  of  choosing  churchman 
andwhat  persons  are  exempt  from 
ing  that  office. 

21.  Their  interest  and  power  over  the  t 
belonging  to  the  church. 

III.  Their  power  and  duty  in  making  rat 
matters  relating  to  the  church  : 
herein  concerning  the  repairs  q, 
church, 

XV.   Tltcir    power  and    duty   in  making 
sentments,  and  hindering  irrcvera 
the  church;  and  also  in   regard 
veral  other  matters. 

V.  Concerning  their  accounts, 

VI.  What  remedies  they  have  when  theit 

is  expired;   and  how  far  favour* 
not. 


I.  The  manner  of  choosing  churcltwardens  and  wh 
son*  are  cxetnptjrom  serving  that  office. 

By  the  common  law,  the  right  of  choosing  churchwu 
in  the  parson  and  parishioners.     1  Strange  1246. 

And  by  the.  89th  Canon  of  1603,  The  church  wudv 
be  chosen  yearly  in  Easier  week,  by  the  joint  canted 
minister  and  parishioners,  if  it  may  be* 


ItoutPt  inst.  61.  e- 
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Talker,  as  it  is  said,  does  any  canon  deprive  the  parishioners 
this  right ;  for  the  other  part  of  the  canon,  which  directs, 
lat  if  they  cannot  agree,  then  that  the  minister  shall  choosy 
,  and  the  parishioners  an  other ,"  seems  not  to  have  been  re- 
led  at  common  law,  being  taken  to  intend,  only  where  the 
fori  had  the  nomination  before  the  making  of  the  canon.  1 
•*'#  Abr.  371.  Not/  31.  139.  Cro.  Jac.  532.  Cro.  Car.  561.' 
rd.  378,  and  Carthetc,  118. 

lot  by  custom  the  parishioners  in  some  places  choose  one,  and 
parson  another,  and  in  other  places  the  parishioners  choose 
i;  but  this  is  by  virtue  of  the  custom  ouly;  the  validity  of 
ch,  as  of  all  other  customs,  must  be  determined  in  the  lung's 
jorai  courts.  1  Bacon's  Abr.  371.  Wood's  Inst*  b.  1. 
• 

nd  where  there  is  no  regular  presiding  sworn  officer  at  an 
(ion  of  churchwardens,  one  of  whom  by  custom  is  chosen  by 
Muishioncre,  and  the  other  appointed  by  the  rector,  who  in 
presides,  the  control  of  the  election  devolves  at  common  law 
i  the  electors  themselves,  but  unless  there  be  a  custom  to 
late  the  time  for  making  such  election,  it  is  not  competent 
majority  of  the  electors,  assembled  at  the  time  of  such  clec- 
,  to  narrow,  the  period  which  the  common  law  would  allow : 
therefore  a  resolution  by  them  that  it  shall  conclude  at  a 
i  time,  must  at  least  limit  a  time  reasonable  in  itself,  with 
ect  to  numbers  and  distance,  and  be  of  sufficient  notoriety  ; 
the  question  of  the  reasonableness  may  be  tried  on  a  man  da- 
The  K.  v.   Winchester,   IV.   46  Geo.  3.  7  EasVs  Rep. 

nt  the  court  will  not  grant  a  quo  warranto  information  to  try 
ralidiry  of  an  election  to  the  office  of  church-warden,  or  even 
t  to  show  cause  thereon,  for  this  is  not  an  usurpation  on  the 
\s  or  prerogatives  of  the  crown,  for  which  only  the  old  writ 
to  tsarranlo  lay,  and  in  which  cases  only  it  could  be  grant- 
K.  v.  Shcplierd,  4  Term  Rep.    3Sl. 

be   usual  time  for  the  new  churchwardens  to  enter  upon  Time  of  enter* 
'  office  is  the  first  week  after  Easter,  or  some  week  follow-  i»g  ou  the  of- 
according  to  the  direction   of  the  ordinary.     Canon  1&8.  flce* 
9iphin9  ch.  xiii.  *,  1. 

it  a  churchwarden  may  execute  his  office,bcfore  he  is  sworn, 
gh  it  is  fitrthat  he  should  be  first  sworn.  1  1'entris  c167. 
id  the  church -ward  en's  oath,*  as  said  to  have  been  agreed  0t(h 
ipon  mutual  consultation  betweeu  the  civilians  and  common 
ers,  is  as  follows:  '  You  shall  swear  truly  and  faithlully 
execute -the  office  of  a  churchwarden  within  your  paiish, 
according  to  the  best  of  your  skill  and  knowledge,  present 


fcfy  are  W  be  sworn  by  (he  ordinary.     Wood's  Jmt.  b.  ].c.  l.p.  88. 


i 
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'  such  things  and  persons  as  to  your  knowledge  are  pr 

*  by  the  laws  ecclesiastical  of  this  realm  :  so  help  vou  i 

*  thecodonts  of  this  book.'     Gibson'*  Codex,  443. 
Bcfming  to  A  person   chosen  churchwarden,  refusing   to  take 
i*k«thco*ih.   an|j  oft(|)j  may  (,e  excommunicated  for  the  refusal;  an 

hibition  will  lie.     Gibson's  Codex  213. 

Oitfiufv  bound      gut  ocj(iier  can  the  archdeacon  or  any  others,  who 

532*  of  their  offices  are  to  swear  and  admit  them,  control 

election;  for  herein  their  offices  axe  purely  ministerial 
con's  Abr.  371. 

And  if  the  archdeacon  refuses  them,  a  mandamu 
which  there  are  numberless  instances,  6  Mod.  89 
Raymond  1008.     3  Satk.  88.     1  Strange  809. 

And  in  the  case  of  The  King  ».  Dr.  Harris,  npon 
niter  to  admit  and  swear  eh ureh wardens,  it  was  retur 
there  were  two  causes  depending  before  the  defendant, 

—  it  was  disputed,  who  were  elected   churchwardens,    I 

whereof  he  could  not  cousiitontly  with  his  duty,  am 
and  practice  of  the  ecclesiastical  court,  swear  or  ado 
until  it  should  be  judicially  determined,  in  the  cause  the 
jog  before  him,  that  the  parties  chimin:;  were  duly  eleel 
by  The  Court,  It  is  an  indecent  return;  he  has  no  ri( 
the  question;  he  cannot  try  tliu  legality  of  the  votes:  I 
writ  commands  him  to  admit  anil  swear,  and  he  must 
and  though  there  arc  two  cross  writs  of  mandamus  on 
both  parties,  he  ought  to  obey  both  ;  it  is  without  pr< 
the  right  of  either  claimant,  for  these  writs  give  no  t 
peremptory  mandamus  ssas  therefore  ordered,  bat  its 
seas,  by  consent,  HHfMdnt)  unlit  the  parties  had  tried 
if  a  feigned  issue.     3  Burrows  1441. 

The  parishioners  are  also  judges  of  the  fitness  and 
lions  of  the  persons,  they  choose  for  that  office;  and 
where  to  a  mandamus  to  swear  a  churchwarden,  chose 
ing  to  custom,  the  archdeacon  returned,  that  the  pc 
scnted  was  a  poor  dairyman,  who  had  no  estate;  it  » 
etl,  that  the  archdeacon  had  uo  power  in  such  case  to 
swear  and  admit  the  churchwarden;  for  he  is  an  offic 
parish,  and  his  misbehaviour  will  prejudice  them,  am 
archdeacon ;  for  he  has  not  only  the  custody,  but  alsc 
pcrty  of  the  goods  belonging  to  the  church,  and  may 
actions  for  them,  and  for  that  reason  it  is  an  office  me 
poral,  and  the  archdeacon  is  only  a  ministerial  office i 

How  long  to      Raymond  \3§.     K.  v.  Rive. 

continue"  Churchwardens  shall  continue  in  office  till  the  nei 

in  office.  wardens  be  sworn.     Canon  lis. 

Bemovabl*  by       And  though  a  parish  prescribe  to  choose  two  churcl 

parish""'"*'  and  that  the  persons  so  chosen  shall  continue  in  that 
two  years ;  yet  for  sufficient  cause  the  parish  may, 
standing  the  prescription,  remove  such   wardens  at  t 
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brc,  and   choose  new  ones.      13   Coke's  Rep.  70.      Comp. 
'ncumb.  390. 

Although  the  parishioners  and  parson   neglect  for  ever  so  Neglecting  to 
Dng  to  choose  churchwardens,  yet  the  ordinary  cannot  appoint  choose  church. 
benij  for  he  hath   no  jurisdiction,  churchwardcus  being   by  warderi« 
ommon  law,  and  different  from  questmen j  who  were  the  crea- 
ures  of  the  reformation,  and  came  in  by  the  canon  law ;  the 
ftoper  way  is  to  proceed  by  mandamus.     1  Strange  52. 

AU  peers  of  the  realm,  by  reason  of  their  dignity,  arc  ex.  Pcrsonsexempt 
snatfrom  the  office  of  churchwardens,  so  are  all  clergymen,  by  fro,u  *?""'£ 
Ham  of  their  order ;  and  all  parliament  men,  by  reason  of lhc  officc* 
bvr  privilege.     Gibs.  Cod. 

A  counsellor  or  attorney  ought  not  to  be  chosen  churchwar. 
in:  and  if  he  is,  he  may  hate  a  prohibition  by  reason  of  his 
tendance  on  the  courts  at  Westminster:  so  also  is  the  clerk  of 
m  King's  Bench  exempted  from  serving  the  office.  <l  Roll's 
|r.  272.     I  Roll's  Abr.  368. 

J&y  0  WW.  3.  c.  4,  Apothecaries  who  hare  served  seven  years 
idl  be  exempted  from  the  officc  of  churchwardens. 
«And  by  18  Geo.  2.  c.  15,  Freemen  of  the  corporation  of 
imofu  in  London  are  exempted  from  being  churchwardens. 
JBy  1  WilL  $  Mar.  Sess.  1  c.  18,  Dissenting  teacher s9  or 
hackers  in  holy  orders,  being  duly  qualified,  arc  exempted 
the  office  of  churchwardens :  and  by  the  same  act,  otlier 
mters9  scrupling  to  take  upon  them  the  office,  may  execute 
■nine  by  a  sufficient  deputy,  to  be  approved  of,  in  like  man* 
|T,  as  other  churchwardens. 

^Uso  by  31  Geo.  3.  c.  39.  s.  8,  Every  Roman  Catholic  minis- 
£~on  taking  the  oath  and  conforming  to  the  regulations  of  that 
k  {see  Papists),  shall  be  exempted  from  serving  the  office  of 
k  ward  en. 

10  &  1 1  Will.  3.  c.  23.  s.  2,  All  persons  who  have  pro. 

*  to  conviction  any  person  guilty  of  the  crime  of  burglary 

king  open  houses  in  a  felonious  manner,  who  by  night 

shall  in  any  shop,  warehouse,    coach-house  or  stable, 

ly  and  feloniously  steal  any  goods,  wares,  or  merckin- 

i of  the  value  of  5s.  or  of  horse  stealing,  and  the  first  assignee 

'certificate  thereof,  are  exempted  from  serving  the  office  of 

(warden,  in  the  parish  where  the  offence  was  committed. 

Ktle  Felony. 

ai  by  44  Geo.  3.  c.  90,  No  serjeant,  corporal,  or  drum. 
nor  any  private,  from  the  time  of  his  enrolment  in  the 
until  discharged,  shall  be  compelled  to  serve  as  a  parish 
s.  174. 

Their  interest  and  pozcer  over  the  things  belonging  to 

the  church. 

church  warden?,  when  chosen,  are  intrusted  with  the 

to.  1.  * » 


Ornaments. 


Bell*. 


fteghter* 


1 


Tin  mds  of  cere  and  fittnagcftaent  of  tim  g oodsj  hrsawaJaf,  ^o  pVsairct 
tin  chare*.  Which  they  are  to  order  for  the  beet  adiaatage  of  ifcnrta* 
«ers:  the?  ate  Vk*m'm*^h&1»:i&&&t*rt**\m 
of  the  charca ;  hotttnaet  dJapojeof  theai  watana*oh»eaa» 
rftl*|*rithi6awiftv  i  RoWnMrsWX Ihmi  iff,  lid 
•JLm**7.    ftfe.173. 

They  ahaU-fenk*  eaas  to  faewin  the  ca**ek**ne«etfb1a,  hi 
of  eommtfn  pnyer,  fcookrfJeasaftaiy  »4owt*of«taw 
fommenion  -table,  wink  nwopei  -tbvoriagfty  Ae^tesi 
nents  snfe p  af'thn  neat  imri,  — 1  rthrir  ■■aaal  anahsinhaj 
like  wall*,*  riiiwgieleA  wd  rjaapkyjaad  <ftertft^eJfce,* 
the  charge  of  the  parish.  Can.  80,  81*  Bl/O^  «L..  .  ■ 
'.  THey  a%ght  *o-fca*r*thtr*eyi  iv^Mi^'retal  totnUI 
Ikat  tbebattsfee  not  vatywiehowtdeaaid  <***,  tO'lcaita 
*y  thr  minister  end  ^  {feamoartaV  .« 

•    They  sheet  >ha»a  -a-frfr,  ^awetnfa«<a™q)i»o 
three  locks  and  key*,  two  kejrc-to  bo4ee»t\fcjr*  them, 
*jr  the  aataietsv ;  aad  erUrj  Smmi^lk^  ehaU  ate  attatJ 
nister    enter  therein  all  -dkarieWajfa)  'weddhrfff taamt 
Chatham  haea  the  week  talere;  e*dSat?Uwt%aetoartf 
page*:  thtytkafi  (wkh  the  lahlipsatj  e^booaaW  khatr 
^-^<e*BH»  within  a  aWnta  luteeVe^lfetth, 
.  ^ttaahe-Uaho^aOD^tlia>eaMB« 
-aaabofe*    fi'rafnfjlfiiri  1  ft  1   mil  if)  fflaaish'^JT laaal  IT  i 

Aid  m*a  reggter  +f  chjfcte*b»iatai i  injtt,  jwaai 
the  copy  df  it,  axtoodevkteaoe.  &dkt**l3fh*>PrMsim 
247. 

They  shaft,  at  the  charge  of  the  parish,  with  the  mdfioV 
direction  of  the  minister,  provide 'bread  and  wine  agaaat 
communion.     Canon  20. 

And  they  have  such  a  special  property  in  the  Organ,  i 

.parish  books,  bible,  chalice,  VurplSce,  atfd  other  things 

ing  to  the  church,  that  for  the  taking  at* ay,  or  for  any 

done  any  of  these,  they  may  bring  an  -action  at  law,  ~ 

for  them  ar  the  gouds  of  the  parishioners,  -and  not  as  thai 

of  the  church  :  therefore  the  parson  eadnot  sue  for  thetasj 

spiritual  court.     1  Bacon's  Abr.  372. 

Tbe  act  of  one      If  two  church  wardens  sue  in  the  spiritual  court  for  a 

•nlv,  not  good,  wards  the  reparation  of  their  church,  and  hare  sentence! 

cover,  and  costs  assessed,  and  after  one  of  them  reli 

the  Other  may  proceed  for  the  costs ;  for  chorchwaTflei 

nothing  but  to  the  aso  of  their   parish  ;  and  therefore 

solely,  and  without  the  other,  cannot  release,  nor. gift 

the  goods  of  the  church ;  and  the  costs  are  in  tbesane 

which  the  one,  without  the  other,  cannot  discharge, 

234. 

Coeds  of  the         Also  they  have  such  a   special  property  in  the  goods 

church  noJen.    church,  that  when  they  are  stolen,  they  may  bring  an 

of  larceny  tor  them  :   tiu-y  way  ahso  tuothe  offender  i» 
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•Oitrt  pro  salute  animasi  but  not  to  recover  damages. 

t.  c.  23.;.  44.    *KebIe°3. 

he  who  steals  goods  belonging  to  a  parish  church  may 

cted  for  stealing  the  goods  of  the  parishioners;     1  Hawk* 

.29. 

the   churchwardens  have  no  right  to,  or  interest  in  the  Freehold  of  the 

I  and  inheritance  gf  the  church,  which  alone  belongs  to  ch,,rch  in  the 

on  or  incumbent.     Complete  Incumbent  381 .     Gibson's  Pars0IU 

!l. 

he  use  of  the  body  of  the  church,  and  the  repair  and 

ance  of  it,  is  common  to  all  the  parishioners.    Jlobart 

churchwardens  therefore  cannot    grant  a  licence  for  Burials  in  the 
in  the  church,  being  the  freehold  of  the  parson.    6'ro.  cllUrcll> 
7. 

ly  custom  they  may  hare  a  fee  for  burying  in  the  church, 
the  parish  is  at  the  charge  -of  repairing  the  floor.     Fen*       s 
4. 

he  church-yard  is  a  common  burial  place  fot  all  the  pa* 
rs.     Complete  Incumb.  381. 

:  walls,  windows,,  or  doors  of  the  church,  be  broken  by 
4>n,  or  the  trees  in  the  church-yard  cut  down,  or  the 
sreon  eaten  by  a  stranger,  the  incumbent  shall  hare  his 

I  Bacon's  4br.  372.  n. 

the  seats  in  the  church  being  fixed  to  the  freehold,  the  Scats  in  the 
arden9  cannot  dispose  of  them  alone,  nor  can  the  church,  church. 
and  rector  jointly  dispose  of  them,  without  the  consent 
rdinary ;  and  though  such  dispositions  hare  been  made, 
bas  been  always  presumed  that  it  was  so  done  with  the 
and  approbation  of  the  ordinary.  1  Bacon's  Abr.  373. 
>y  particular  custom,  the  churchwardens  may  have  the 
\  the  seats ;  jet  they  must  shew  some  particular  reasou 
y  are  to  order  the  seats,  exclusive  of  the  ordinary ;  for 

II  allegation,  that  they  used  to  repair,  which  is  no  more 
it  they  arc  obliged  to  by  common  right,  is  uot  sufficient. 
246.     1  Lcvinz  141. 

isle  in  a  church,  which  hath  time  out  of  mind  belonged  • 
ticular  house,  and  been  maintained  and  repaired  by  the 
f  that  house,  is  part  of  his  freehold,  and  the  ordinary 
lispose  of  it,  or'  intermeddle  in  it.  Gibson's  Cod,  221. 
he  said  aisle  must  be  supposed  to  be  held  in  respect  of 
p,  aud  will  go  with  the  house,  to  him  that  inhabits  it. 
140.      12  Co.  105. 

rar,  or  a  priority  in  a  seat,  in  the  bo?y  of  the  church, 
irescribed  for,  as  belonging  to  a  house,  if  it  hath  been 
i  also  repaired  time  out  of  mind,  by  the  inhabitants  of 
te;  but  without  shewing  that,  it  cannot  be  prescribed 
ion's  Co.  221.  Jlobart  69.  12  Co.  105. 
ire  no  one  can  chim  a  seat  in  a  church  by  prescription^ 
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Ylnmige  done 
to  pews. 


Monument? 


|o  repair. 


as  appendant  or  belonging  to  land ;  but  it  roust  be  laid  ; 
longing  to  a  house,  in  respect  of  the  inhabitancy  tl 
nroo(Cs  Inst.  b.  1.  c.  7.  p.  89. 

Hence  it  follows,  that  a  seat  cannot  be  granted  in  fee,  i 
to  a  man  and  his  heirs. 

But  as  seUs  arc  erected  for  the  more  conrenient  atteni 
divine  service,  and  as  the  parishioners  are  at  the  expc 
erecting  them  and  keeping  them  in  repair,  if  anj  of  them 
ken  away,  though  they  are  fixed  to  the  freehold,  yet  thee 
wardens,  and  not  the  parson,  shall  bring  the  action  agai 
wrong-doer.     Complete  Incumb.  382. 

It  is  said  to  hare  been  hoi  den,  that  at  common 
churchwarden  may  maintain  an  action  upon  the  case  foi 
ing  a  monument  in  the  church.     Godb.  279. 

But  the  churchwardens  themselves,  or  any  others,  cann 
down  arms  in  windows,  or  deface  grave-stones  or  mor 
erected  in  the  church  or  church -yard;  and  if  they  do,  ai 
lies  by  the  heirs  or  executors  of  the  parties  for  whom  thi 
erected.     RotPs  Abr.  625.     Not/  104.     Cro.  Jac.  307. 
However,   the  ordinary  may  deface  any  superstitious 
Noy  101. 
Thcirpowcr  as      |f  the  churchwardens  erect  or  add  any  thing  ncw,eithc 

fabric  of  the  church,  utensils,  or  church-yard,   they  mi 

the  consent  of  the  parishioners;  and  if  such  additions  ar 
church,  the  licence  or  faculty  of  the  ordinary  i«  requi 
well  as  the  consent  of  the  parishioners;  for  he  is  the  j 
law  of  what  is  proper  and  decent  there;  and  in  this  c« 
major  part  of  the  parishioners  cannot  conclude  him  ;  bu 
tictrsfiurj/  repairs  are  wauling,  the  greater  part  of  the  j  a 
bind  the  less ;  yet  if  the  major  part  will  not  consent,  w 
repairs  are  necessary,  the  churchwardens  mav  repair 
flair  c<  Tisent,  if  upon  notice  of  time  and  place  they  re 
meet :  or  met  ting,  refused  to  make  a  rate:  but  i<"  a  chu 
drwn,  the  parishioners  are  not  obliged  to  rebuild  it.  1 
;W7.      Weed's  Inst.  b.  1.  c.  7.  p.  89. 

\  et  if  a  church  be  so  much  out  of  repair,  that  it  is  n 
to  p. ill  it  down  ;  or  so  little,  that  it  needs  to  be  cularg 
iMiu»r  p.irt  of  the  parishioners  may  make  a  rate  for  new 
vr  enlarging,  as  there  shall  be  ore:  ion.  Gibson's  Cod. 
(.'hisichv.  ardnis  aiv  to  see  that  the  church  ways  be  u 
and  repaired;  and  the  right  to  a  churchwav  may  1m»  clai 
n.ainf.iitied,  by  a  libel  in  the  spiritual  court.  *2  Roll**  J 
The\  also  have  the  care  ol  a  benefice  during  its  vacafl 
hating  tir-t  taken  out  a  se<jirevl  ration  from  the  spiritu; 
the\  arc  to  manage  all  the  profits  and  ex  ponces  of  the 
tor  him  that  shall  next  succeed  ;  plough  and  sow  the  {fie 
in  the  crop:  collect  tithes:  thresh  ont  and  sell  corn 
houses  and  fences,  and  the  like:  and  they  shall  take  ( 
duiing  the  tarancy  the  church  shall  be*  duty  served  by 


4'ni.rcft  *:•  vh 


Tl'fir  n-iv  cr 
d.  ::[.•■:    a  v;  - 
i.i'icV  i  t  tl  i' 
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proved  by  (be  bishop,  whom  they  are  to  pay  out  of  the  pro- 
.  of  the  benefice ;  and  if  the  successor  thinks  himself  aggriev- 
by  them,  he  may  appeal  fo  the  ecclesiastical  judge.  Shaw's 
\r.  Lais.  99.  Com.  Par.  Off.  HO. 

L  Tluir  power  and  duty  in  making  rates,  in  matter* 
tela  I  big  to  tht  church;  and  herein  concerning  the  repairs 
of  the  church. 

The  churchwardens  have  no  power  to  make  any  rate  them.  jutestota 

Ire*,  exclusive;  of  the  parishioners,   their  duty  being  only  to  made  by  the 

■■on  the  parishioners,    who  arc  to  meet  for   that  purpose;  nnjor  part  of 

d  when  they  are  assembled,  a  rate  made  by  the  majority  pre-  lhe  P«"»hion- 

it,  sh  11  bind  the  whole  parish,  although  the  church  wardens  erfc 

te  against  it     Complete  Incumb.  389. 

find  parishioners  are  understood  to  be  house-keepers,  or  oc- 

riers  of  land.    Shan's  Par.  Law  54. 

But  those  that  do  not  pay  church  rates,  have  no  rote  in  af. 

i  relating  thereto,  except  the  rector  or  vicar,  w  ho  are  ea titled 

rote,   because    they  having  the  freehold  of  the  church  and 

trch-yard  ia  them,  have  a  special  interest  to  see  that  rates  be 

le  to  enable  churchwardeus  to  repair  it.     Wood's  Inst.  b.  \. 

'.  p.  90. 

tad   previous  to  making  a  rate,   public  notice  of  a  vestry  Vegtry#  j101T 

place  so  called,  from  the  vestments  of  the  minister  kept  mmmoned. 

re)  ought  to   be  given  the  Sunday   before,  either  in  the 

irch,  after  divine  service  isemkd^  or  else  at  the  church-door 

the  parishioners  come  out;  both  of  the  calling  the  said  meet- 

i  and  also  of  the  time  and  place  of  the  assembling  of  it ;  and 

rill  be  fairest  then  also  to  declare,  for  what  business  (he  Mid 

Ming  is  to  be  held,  that  no  one  may  be  surprised,  but  all  may 

re  full  time  before,  to  consider  what  is  to  be  proposed  at  the 

1  meeting;  and  it  is  usual  that,  for  half  an  hour  before  it  be* 

l)  one  of  the  church-bells  be  tolled,  to  give  the  parishioners 

Ike  when  they  are  met.     5  Co.  67.     Shan's  Par.  Law  54. 

Had  the  major  part  of  the  parishioners,  that  appear  upon  such 

Bmons,  will  bind  the  whole  parish.     /  'entries  oG7.     Com  p. 

nmb.  'JK9. 

Bat  if  the  parishioners  refuse  to  come,   or  being  assembled,  Business  there 
Be  to  make  any  rate,  the  ckurciiuardeus  alone  may  make  one  *»«w  tnmsactcfl. 
hut  Ihcir  concurrence ;  for  as  they  are  liable  to  be  punished 
he  ecclesiastical  court,  for  not  repairing  the  church,  it  would 
'treasonable  that  they  should  sulier  by  the  wilfulness  and  ob~ 
icy  of  others,   lent.  367.  I  Mod.  Rep.  7  J),  191. 

Dd  it  itf  proper   that  every  parish  act,  at  such    meetings,  b?  ProcpcriinaH  to 
ed  in  toe   parish-book  of  accounts,  and  every  man's  hand  bet-mcred  m 
ntine  to  it  be  **■*  thereto ;  for  then  it  will  be  a  certain  rule  lM)ok$- 
cn|i rc h war ilens  to  go  by.     Shaic's  Par.  La:s  5J. 

persons     wl>°    naf  B  a  votc  "*  ti,c    vcstr>'  "iiVC   a»    «l1,a'  Adjourniiigves- 
an<]  neither  the  minister,  nor   the  churchwardens,  with-  try* 


'ENS. 


CHURCH-WARD] 

onta  special  custom,  can  adjourn  the  vestry  ;  but  Ibb 

be  done  by  a  majority  of  the  whole  assembly.  '2  Hit  an- 

Fariescue  171. 

Select  Tcstiiei,      And  by  custom  (here  may   be  select  vestries,   or  i 

number  of  persons  chosen  to  have  the.  government  of  th 

to  make  rates,  to  take  the  accounts  of  the  chnrchwarc 

the  like;  and  such  custom  is  good.  H'aod's  liut.  b.  1.  C 

Jn  gineral  there  is  in  every  parish  a   vestry   clerl 

Vetiry  ele'lf-    chosen  by  the  testry,  and   acts  a*  registrar  or  secrets 

and  has  l he  custody  of  all  books  and  papers  relating  t< 

try.      But  this  office  is  of  a  private,   and   not  of  a  | 

nature,  for  it  depends  altogether  on  the  will  of  the  in 

who  may  elect  a  different  clerk  at  each  veslry :  an 

a  private,  not  of  a  fixed  permanent  nature,  the  court 

Bench  cannot  grant  n  mandamus  either  to  admit  or  re 

TlicK.  ?.  ChufchvMtrdeHS  of  Croydon,   Jr.  Tcf.  3- 

5  Term  Rep.  714. 

Levying  the  When  the  churchwardens  and  parishioners  are  met 

Mtet,  'hey  arc  t«  consider  what  sum  of  money  it  will  be  n. 

raise  for  such  repairs  as  shall  then  be  needful  ;  and 

have  agreed  what  sum  is  tit,  they  are   to   make   an  < 

Dtggc  171. 

And  a  tat  at  inn    by  a  pound  rate  is  the  most  eqoi 
and  not  according  to  the  quantity  of  tlie  land.  H'ooi, 
1.  e.  7.  p.  GO. 
No  mMidnmov      ""'  a""O0S"  a  rate  may  DC   TC'Y   necessary,  ye 
will  lie  tu  cum-  of  Kind's   Bench  will  not  grant  a  mandamus   to   i 
pel  m  rule        churchwarden*  to  make  one  ;  it  being  a  subject  purcl 
siasttea]  jurisdiction.     The  A",  v.  ft.  Pclen.  Thetfa 
Geo.  3.  5  7'irm  Rep.  364. 
On  t.bom  (he         Aml  jt  swmii  novv  to  0L'  fu"y  established,  that   the 
me  Lite  be        to  be  laid  upon  every  occupier  of  Innds  within  the  pai 
Kite.  (hu  eceupier  lives  in  another  parish  j  fur  he  is  a  pari 

this  purpose,  and  may  come  to  the  assemblies  at 
the  parishioners  v.  heu  they  meet  to  make  a  rate. 
Wos&s  Inst,  b.  1.  e.  7.  p.  SO. 

Also  a  hamlet  having  a  chapel  or  ease,  must  pay 
pairs  of  the  mother  church.     Hobart  66,  67. 

And  a  custom  in   the  parish  to  pay  the  church 
visions  is  good.  4  Ter.  Rep.  669. 

And  an  entry  of  the  receipt  of  money,  by 
township,  from  tho  office  rsrrrf  another  township,  of  « 
of  church  rates,  made  in  a  parish  book,  is  evidence  b 
fatter  officers,  with  the  same  proportion  in  future;  ■ 
entry  explaining  the  same  proportions  made  on  the* 
alto  admissible  evidence,  for  they  refer  to  each  ofier 
relating  to  parishes  must  be  got  out  of  the  parish  t 
-Terwnt^nly  But  if  an  inhabitant  in  one  parish  lease  oat  bk 

'  liable-  be  hath' in  another  parish,  reaervrng  rent,  rteshaH  ■* 
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where  the  lands  lie,  in  respect  of  tlu  rent,  because  there  is 
l  parishioner,  ami  an  inhabitant  that  may  be  charged.  5  Co.  G7. 

Aid  a.  man  cannot  be  charged  in   the  parish  where  he  cloth  Xot'to  hn  ratH 
flkabit,  for  land  which  he  hath  in  auother  parish,  to  the  repa.  1(,r  liind.  "ut  ,j:" 
"ation  pf  the  church,  for  that  he  may  then  be   twice  charged  ; lhe  V*tli]u 
or  he  maybe  charged  for  that  in  the  parish  where  the  laud  duth 
ifc    5  Co.  87. 

Ifaoy  refuse  to  pay  the  rates,  being  demanded  by  the  church-  n>COrery  of 
nrfens,  they  are  to  be  sued  for  in   the  ecclesiastical  cojirts,  ru.c». 
ad  not  elsewhere.     Gibson's  Codex  1 1 0.     Dt'?"0'  l " 1  • 

And  upon  such  suit  he  will  bo  compelled  to  pay,  if  he  cannot 
tew  that  he  is  illegally  or  unequally  taxed  in  respect  of  the 
uautity  of  his  land,  as  being  rated  for  more  than  lie  has,  or 
fti  the  land  which  ho  hath  Ls  over- rated,  or  that  the  rate  wa* 
ttdlcss,  or  that  some  lands  in  the  parish  arc  omitted  in  the 
fe     1  Popkam  107.     1  Vent.  308. 

And  where  a  quaker  refuses   to  pay  any  church  rate?,  the  * 

ro  next  justices  of  the  peace  may  order  payment ;  and  upon 
fusal  to  obey  the  order,  one  of  them  may  by  warrant  levy  the 
nney  by  distress,  in  the  same  manner  as  for  lib  tithes*.  7  & 
Will.  3.  c.  34.  s.  4. 

But  this  act  docs  not  take  away  the  old  remedy,  and  Quakers 
ay  notwithstanding  be  sued  in  the  ecclesiastical  court.  Form 
f cue's  Rep.  347. 

The  parishioners,  areof  common  right  charged  with  the  repairs  ^-ho  aBC  bound 
'the  body  of  the  church;  and  the  parson,  that  is,  the  api- io  repair. 
tual  rector,  and  the  lay  impropriator,  are  likewise  bound  of 
KQfnoii  right  to  repair  the  chaucel ;  and  further,  if  he  hath 
ly  land  in  the  parish,  not  parcel  of  the  parsonage,  ho  ought 
so  to  contribute  to  the  reparation  of  the  church.  Carthcw  3 GO, 
Ml.  Rep.  par.*.  Giltsatfs  CW.S223,  224.  1  Lord  Raymond  b<J. 
And  upon  neglect  of  repairing,  the  spiritual  court  may  com*  How  compel- 
lithe  parishioners  to  do  it,  and  may  excommunicate  every  one  able. 
fthem  till  it  be  repaired;  but  if  any  are  willing  to  contribute, 
ley  are  to  be  absolved  till  the  greater  part  agree  to  make  a  tax. 
mi.  lncumb.  388,  389. 

And   by  43  Geo.  3.   c.  100,  in  every  parochial  church  or  , 

kapcl  hereafter  to  be  erected,  ample  provision  shall  be  made  t*™to  ic  ,"ro- 
Y  the  decent  and  suitable  accommodation  of  ail  persons,  of  what  vided  for  new 
fjk  or  degree  soever,  who  may  be  entitled  to  resort  to  the  churches. 
toe,  aud  whose  circumstances  may  render  them  unable  to  pay 
1  such  accommodations.   * •  5. 

\  Their  yower  and  duty  in  making  presentments ;  and 
kiudering  irrevennct  in  the  church;  and  also  in  regard 
to  several  other  matters.  v 

Presentments  made  by  churchwardens  relate  to  the  church, 
parson,  and  parishioners ;  in  which  they  are  to  be  guided 
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by  the  articles  delivered  to  them  :  but  these  article!  most  bs 
agreeable  to  the  taws  of  the  church,  and  particularly  to  the  a, 
nous  made  and  agreed  on  in  tin-  year  1603 ;  but  they  need  not 
talte  a  particular  oath  upon  all  (he  presentments  they  mate,  bat 
may  do  it  by  virtue  of  their  general  oath  of  churchwanWus. 
Cro.  Car.  291.    1  Vent.  11-1.     2  Fcnfrits  «. 

And  therefore  if  the  oath,  tendered  requites  them  to  present 
matters  not  presentable  by  law,  they  arc  not  obliged  to  like  it, 
nor  are  thov  to  bu  required  to  present  or  accuse  themsehs. 
Hanircsi  361. 

Al*o,  if  the  ecclesiastical  eonrt  proceeds  against  the  chnri' 
wardens,  in  matters  not  within  their  jurisdiction,  an  action (* 
(he  case  lies  against  them.     Ilardres*  364. 

And  if  the  churchwardens  maliciously  present  an  ii 
person  for  any  crime,  by  which  he  is  put  to  eipence,  oi 
in  his  good  name  or  reputation,  an  action  on  the  case  lit 
Car.  285. 

■  mi.         They  may  present  as  often  as  they  please,  but  stall  do!  b 
•mm  be  obliged  above  onre  a  year,  where  it  hath  so  been  used ;  in 
not  above  twice  any  where,  except  it  be  at  the  bishop's  visits. 
Hon.     Canon  116,  117. 

For  the  presentments  of  any  church  or  chapel  for  one  ym 
the  register  shall  have  only  Ad.     Can.  IIS. 

The  minister  may  present  when  the  churchwardens  negled 
Can.  113. 

But  such  presentments  ought  to  be  npon  onth.  2  JVwfrt 
42. 

And  they  arc  enjoined  to  present  various  matters,  both  b 
the  statute  law  and  by  the  canon  ;  and  also  to  restrain  certd 
acts  of  indecency  and  irreverence:  va. 
t-  They  shall  suffer  do  plays,  feasts,  banquets-,  suppers,  chare 
ales,  drinkings,  temporal  courts  or  leers,  lay  juries,  musteo 
or  any  profane  nsage  to  be  kept  in  the  church  or  church,  via 
Canon  S8. 

They  shall  see  that  the  parishioners  resort  (o  church,  « 
continue  there  orderly  during  divine  service;  and,  shall  preM 
the  defaulters.     Can.  JJO. 

And  they  shall,  on  pain  of  20/.  present  at  the  sessions  ossj 
a  year,  the  monthly  absinrc*  from  church  of  all  recusants,  si| 
the  names  and  ages  of  their  children  above  nine  years  old,  m 
the  names  of  their  servants.  And  if  the  party  presented  tktj 
be  indicted  and  convicted,  the  churchwardens  shall  bnttl 
reward  of  40*.  to  be  levied  of  the  recusant's  goods,  by  want*] 
of   the  justices  in  sessions.     3  Jac.  1.  e."4. 

They  shall  not  suiter  any  idle  persons  to  abide  either  iattt 
churchyard  or  church  porch,  during  the  time  of  divine  srnsjj 
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reaching;  but  shall  cause  them  to  come  in  or  depart    C<t+ 
51. 

od  if  any  one  domes  to  church  in  time  of  prayers,  with  his 
in,  and  be  demanded  to  pull  it  off,  and  do  not  do  so,  the 
chwarden  may  justify  the  taking  it  off,  and  laying  it  by  him; 
be  churchwardens  may  justify  to  wake  a  man,  to  switch 
that  are  at  play,  for  though  they  may  present  all  these  irre- 
ices  in  the  ecclesiastical  court,  yet  they  are  not  bound  in 
oean  time  to  permit  such  indecency  in  the  church.  1  Levinz 
Saunders  13,  14. 

ley  shall  also  keep  excommunicated  persons   out  of  the  Excommuni- 
ch,  and  if  they  enter,  may  justify  the  turning  of  them  out.  caled  P«no»* 
85.  1  Levinz  196.  Sounder*  13,  14. 

ley  shall  not  suffer  any  strangers  to  preach,  but  such  as  Strang* 
,  appear  qualified,  on  shewing  their  licence;  and  they  shall  preachers. 
iat  such  preachers  register  or  subscribe  their  names  in  a  book!, 
j  kept  for  that  purpose,  with  the  day  when  they  preached, 
the  bishop's  name  who  granted  the  licence.  Canon  50,  52. 
arsons  who  murder  themselves,  or  die  excommunicated,  are  Persons  denied 
id  christian  burial;  and  therefore  the  churchwardens  are  c!ir|I*UaI1   **»- 
to  suffer  them  to  be. buried  in  the  church  or  churchyard, 
out  special  licence  from  the  bishop.  Degge  183. 
bey  arc  also  to  present  offences  contrary  to  1  Jac.  1.  c.  9,  Tippling. 
estraining  tippling  *.     21  Jac.  1.  c.  7.  s.  5. 
trious  powers  have  likewise  been  given  to  churchwardens    ' 
undry  acts  of  parliament^  respect  to  the  levying  of  penal- 
nflicted  upon  the  commission  of  certain  offences  +,  and  also 
tgard  to  other  matters  ;  but  these  will  be  only  briefly  no- 
I  in  this  place,  the  particulars  being  inserted  under  the  pro- 
titles,  to  which  they  respectively  belong. 

has  they  (or  the  constable  shall  levy  the  penalties,  for  ex.  Using  trades  oa 
ting  a  worldly  calling  on  a  Sunday.    29  Car.  2.  c.  7.  tlle  &»bto»ih. 

hey  (or  the  constable)   shall  levy  the  penalty  of  3*.  Ad. 
ising  unlawful  pastimes  on  the  Lord's  day.     1  Car.  \.  c.  1. 
hey  shall  lv\y  the  forfeiture  of  I2d.  a  Sunday,  on  the  goods  I2d.  a  Sunday 
prions  not  coming  to  church.     1  Eiiz.  c.  2.  !or  not  »"tDd- 

bey  (or  the  constable  or  overseers)   shall  levy  the  penalty  !"g  chur?  " 
.   4d.  fpr   being  present  at  uulawful  conventicles.  21  Car.  Collvculiclei. 
1. 

ley  arc  to  Icry  the  penalties  for  eating  flesh  on  fish  days.  Fl1^  flcih  0P 
z.  c.  5.  s     ***" 

ey  (or  the  constable)  shall  levy  the  penalty  for  suffering  Tippling  and 
ng.      1  Jac.  I.e.  9.  druukeune*. 


\§!  this  act  ofldrr  Title  At.fiiousfs. 

jf  nuCwitJjStaii'irfiK  ihit  authority  isgivrn  in  many  instances  to  the 
warden*  by  statute,  }'ct  the  *arnuu»  ot  justices  of  the  jxsace  art 
fy  executed  by  the  j»ct«v  constables.     WooU't  Inst.  b.  1.  c.  7. 
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4  Geo.  l.  c.  5«    91  G*o.  2.  c.  7. 

/fboy  i^  N*4tt<<fcs  smiMm  ft 
«wn. .  i)^  %  c*S3. 

.  Tbty  twtta«w**n>  ri*frlawjft  the  pwwjl ^  jghJH* 

T^fec4bft*OTWto,  riiftU  fa?  feJNrtf  oTtUaraalft 

enmbent  not  reading  the  common  prayer  once  tiwofllu.  W<l 

- .  Tbey  to  tft.Wfswa)  shall  hiry,  tka  pettilty  br  asflq 

corn.by  wrong  measure.    &&**%€,  9, 
They  shaH,  <m,caififcat*  fto*  the  *jnM«*  s«riy  fcHteat 

jiiMi^cii^.cpiifiGAMiiof  oJMm  fewt  hii|A«'i» worth* 

3Qt*r»%.c,  3, 
sertmts  iriog  f  lley  s**U  ypaya  tfrfrgwdflu,  ifr  jqrewittxnccHifr i*| 

tontfii    ftt  Am*  c»  31* 
Thy  gMicoMoct  jnwaj  qjl  iku*j  l»infc»  o»  pahaaf  fl 

4  ..4vt*  <k  14, 

Gaming  ia  ale.     XhejiibaU  WWI  ** BtwMa  -A*  eemo^  laboro*,* 
^owe*.  prentices,  wjawMmteji,  g»«i»f  it  pablfe  hptm.    30  Ota 

They  (or  the  oierfeers)  *haU  W  **  »•*%*  OiMtolteil 
feaewU  county  *ft,  mt.tffte  moneys aaHeeta  f<M*l*>* 

1&&0.  4.  cV.  1 

,  They,  together  with  .the  minister,  are  to  sign  Cf  ttiScttet  W 
the  out-pensioners  of  Grcenicich  Hospital,  residing  witfciattf 
parish,  with  respect  to  the  identity  of  their  persons,  in  otto 
to  the  receiving  of  their  pensions.     3  Geo,  3.  e.  16. 

They  shall  joiu  wilh,  the  constable  and' surveyor  of  the  Wp^ 
nays  in  choosing  and returning  new  surveyors.  13  Geo.  H.c.71 
TawnL-olcri.       They  (and  tho  overseers)  are  to    prosecute  pawnbrote 
ofleliduig  against  the  stat.  39  #  40  Geo.  3.  c.  99.  *.  28 

V.  Concerning  their  accounts. 

•  The  churchwardens,  at  the  expiration  of  their  year,  orwtt 
in  a  month  after  at  most,  arc  to  gire  up  to  their  paris 
at  a  vestry ?  or  to  a  select  committee  appointed  by  the  j 
oners,  according  to  the  custom  of  some   parishes,  a  jn*t 
count  of  such  money  as  they  hare  received,  aud  ajso  wbst  I 
have  disbursed,  in  reparations  or  otherwise,  for  the  use  °» 
church ;  and  shall  deliver  up  to  the  parishioners  themowy' 
effects  in  their  hands,  to  be  delivered  orer  by  them  to  thei 
churchwardens  by  bill  indented.     Can.  89.     2  Luiv.  1«07. 
The  allowance  of  the  account  may  be,  by  entering  it  * 
church  book  of  accounts,  and  having  it  signed  by  those* 
vestry  who  allow  the  accounts,     JJarlme  10  >• 


\Vli«i  to  ac- 

fHUIlt. 
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ccordrng  to  Barlow,  for  disbursements  of  any  sum  not  Heceipt*  to  be 
r.  their  own  oath  is  held  sufficient  proof;  but  fox  all  Produccd- 
re,  receipts  must  be  produced.     Barlow  105. 
rer,  as  it  is  not  clear  thatany  person  is   competent  to 
;r  such  oath,  it  seems:  to   be  more  proper   to  produce 
for  the  whoie. 

'  refuse  to  account,  they  may  be  presented  at  the  next  Refusing  to  &&> 
by  the  now  churchwardens :   or  any   of  the  parish,  count. 
nterested,   may,  by  process  call  them  to  account,  be* 
ordinary:  or  the- succeeding  churchwardens  may  have 
account  at  common  law*     i  Rolfs  Abr.  121.     The- 
g.  b.  Q.c.  23.  pi.  3. 

he  parishioners  cannot    hare  an  action  of   account 
hem :  they  must  make  other  wardens,   and   these  new 
shall  have  the  action  against  the  first.     Bro,  Accomp* 
1  Finer  %*o.  ea\  145* 

those  who  are  admitted  and  sworn  into  the  office  of 
aniens  and  act  as  such,  may  maintain-  an  action  against 
r  churchwarden  for  money  received  by  him  for  the  use 
irish,   although   they  may  neither   have  been  duly  ap- 
to  the  office,  nor  be  the  immediate  successors  ;   for  tho 
:h u re h warden  being  a  wrong  doer  in    withholding   the 
shall  not  be  permitted  to  deny  their  right  to  bring  the 
and  the  churchwardens  having  at  law,   for  the  purpose 
lg  care  of  the  Roods  of  the  church,  alright  to  sue  for  mo- 
Jiholden  from   the  parish,  that  right  passes  from  one 
te  othef;  it  being  perfectly  immaterial,  whether  the  im- 
or  any  other  successors  of  the  defaulter  bring  the  action 
is  not  founded  in  privity  between  them.      Turner  v. 
,  i)/ic.  Ter.  36  Geo.  3.  2  lien.  Black.  Rep.  5j9. 
if  the  churchwardens   have  disbursed  more  than  they  B«1-ncf  due  t» 
ceived,  the  succeeding  churchwardens  shall  pay  what  is  ll'^  <>ldcburcb- 
them,   and  account  it  among  their  disbursements.     1 
dbr.  121. 

spiritual  court  has  no  jurisdiction  to  settle  church  war-  Ecclesiastical 
:counts;  for  the  ordinary  is   not  to  take  the  account,  C0V,r  CJU  on!J 
y  giTC  a  judgment  that  they  do  account ;  and  a  prohibi-  ^^1^  III  * 
i  been  granted  even  after  sentence  in  the  ecclesiastical  aCcounr. 
and  appeal  tc  the  arches.     2  Strange  971.  1 133. 
i  Lemon  v.  Gouty,  and  another,   Hit.  29  Geo.  3,  where 
endan ts,  who  were  churchwardens,  had  been  cited   in 
:lesiasticai  court  to  account,  aud  had  in  consequence 
delivered  in  an  account  upou  oath  ;  and  such  ecclcsias- 
urt  afterwards  issued  a  monition  against  them,  admonish. 
m  to  pay  the  balance  of  their  accounts  with  costs,  and) 
obeying  the  monition   had  excommunicated  them ;  the 
af  King's  Bench  granted  a  prohibition  ;  for  when   the 
wardens  had  delivered  in  their  accounts,  they  had  done 
hing  which  the  spiritual  court  had  the  power  of  enforcing ; 
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there  was  then  an  end  of  the  jurisdiction  of  that  court: 
fore,  although  with  respect  to  the  compelling  the  product 
the  churchwardens'  accounts,  the  spiritual  court  had  ex 
jurisdiction,  yet  there  their  authority  ceased;  and  even 
which  they  did  afterwards  was  an   excess  of  jurisdictio 
which  a  prohibition  ought  to  be  granted.     3  Term  Rep. 
Jutficci  no  ju-      And  where  a  churchwarden  was  committed  by  the  tw 
riMiiction  *>ver  JQgtjc^'  as  churchwarden,   for  refusing  to  account  f< 
buiTuVovcr-  "**  ,noney  received  and  disbursed  by  him  ;  the  court  on  an 
teen.  corpus  discharged  him:  because  by  the  warrant  of  commitn 

ought  to  appear  that  he  was  also  an  overseer  of  the  poor ; 
tfic  statute  of  43  Eliz*  by  which  that  is  annexed  to  his  o 
churchwarden  :  the  justices  haying  no  jurisdiction  over 
churchwarden,  hut  as  overseer.  D all  on  186.  1  Keble 
Final ditcharge.  When  they  have  faithfully  accounted,  and  their  acco 
allowed  by  the  minister  and  major  part  of  the  parishionci 
sent,  it  shall  not  afterwards  be  in  the  power  of  any  to 
them  account  again ;  unless  some  fraud  in  their  accounts 
terwards  discovered.     t¥oodyb.  l.c.7. 

VI.  What  remedies  they  have,  when  their  time  is  exi 

and  horo  Jar  favoured,  or  not. 

May  proceed  If  *nc  churchwardens  and  parishioners  make  an  asses: 
on  present-  and  the  churchwardens  lay  out  the  money,  but  before  the 
menu,  made  ^   js  collected  their  time  is  expired,  and  new  churehwardc 

jlf'J^1'"1  w        chosen;  the  former  churchwardens,  by  having  presented 

parishioners  as  refused  to  pay,  before  the  determination  o 

time,    may  still    proceed   against    them;    otherwise  tht 

churchwardens  must  collect  such  arrears,   and   reimbursi 

predecessors.     I  Bacon's  Abr.  376. 

»T  ,         And  church  wardens  mav,   under  some  circumstances,  < 

May  eompH  a  •  '    . 

saifeiaction    of  relief  in  a  court  of  equity  against  the   parishioners,  for   r 

what  is  due  to  expended  by  ord.T  of  the  vestry  :  fori:i  the  case  of  Bati 

chin),  by  a  bjJ]  (Jookj    a  precedent   was   cited,    where   a     late   church* 

in  «miuy.         was   decreed  to  be  paid  (he  money  laid  out  for  the  use 

parish,    with    costs  ;    and    the   decree    went  on    and  sait 

which  purpose  the  vestry  of  the  said  parish   arc  to  take  i 

hereof  (that  is,    of  the  decree),  and  to  set  a  rate  accordh 

and  what  the  churchwardens  shall  pay  in  obedience  to  t h 

cree,  the  same  is  to  be  brought  into  their  accounts,  and  i 

flowed  them  when  they     paj-s  their   accounts  with    the  p 

C/.'(!:jc.  Precvd.  13.     cl  lrern.  C1(M. 

ttui.  the  bill  must  be  filed  against  the  parishioners  in  parti 
who  employed  thorn,  otherwise  they  cannot  be  relieved 
roji-j  «!'  equity,   but  miibt   resort  to  the  spiritual  court.   ( 

7*1  •■,■■/•      t  >         <y    i\>i't    <"w:«» 
/((.  -i>.       »,   f  Liu.  ~>JZ. 


-■    1)V  «i.i>   ;n-t,   which    set?    vi.Hrr    till''   V**-*rt  evor\  cl.urc'.v  v:  I'Jti 
ivr,  vi  ./»  '■::•:  t>.zzi  ;  \1\1\  vvry    -vcist'cr  is  !••>»  *i  chuich*uid«  u. 
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And  on  a  bill  in  chancery  against  ninety  parishioners  by  the 
executrix  of  one  of  the  churchwardens  of  Woodford,  to  bo 
reimbursed  money  laid  out  by  the  testator  as  churchwarden,  for 
rebuildiug  the  steeple  of  the  church  :  it  was  objected  that  this 
natter  was  proper  for  the  ecclesiastical  court,  and  not  for  this 
court.  But  Harcourt,  Cham,  said  that  it  was  proper  for  relief 
In  this  court ;  and  accordingly  decreed  that  the  parishioners 
ikould  reimburse  the  plaintiff  the  money  laid  out  by  her  testa- 
tor, with  costs  of  suit,  and  that  the  money  should  be  raised  by 
•parish  rate.       M.S.  Rep.  4  Vin.  8ro.  erf.  529. 

Bat  in  respect  to  any  order  in  vestry  relating  to  an  expendi- 
ture not  concerning  the  church, but  the  office  of  an  overseer  of  the 
poor,  it  seems  to  be  otherwise,  for  although  in  Blackburnc  v. 
Webster, where  there  was  an  order  of  vestry  for  building  a  work- 
Ipuse,  and  that  in  case  any  one  would  lay  down  the  money,  the 
parish  should  repay  it ;  the  court  decreed  a  parish  rate  to  be 
nude  to  reimburse  the  party  who  had  laid  down  the  money  ; 
yet  in  Greenfield  v.  Reynall  Lord  Thurloxa  C.  in  1780,  in 
a  like  case,  doubted  the  authority  of  this  case,  and  refused  to 
■flake  any  such  decree.     2  P.  IV  ms.  8vo.  ed.  G32. 

If  goods  belonging  to  the  church  are  taken  away,   and  the  Action* 
churchwardens  for  the  time  being  neglect  to  bring  an  action,  brought  by 
tte  succeeding  churchwardens  may,  by  virtue  of  their  office,  churchwar- 
fcinff  an  action  against  the  wronff-doer,  but  they  must  in  the  !«1"  j*  i"r;",iV" 

■it.        ■        •  ^^    ii  t»  *    i  •!•  tloiic  in  Wi* 

Declaration  lay  it  to  be  done  to  the  damage  of  the  parishioners,  iim{.  nf  their 
•nd  not  of  themselves ;    though  the  old   churchwardens,   in  predecessor* 
•hose  time  the  fact  was  done,   may  lay  it  either  way.     Cro. 
Bfc.  145. 

If  the  churchwardens  waste  the  goods  of  the  church,  the  new  \\"a<ti». 
^Urch  wardens  may  call  them  to  an  account  before  the  bishop,or 
'ring  their  action  at  common  law,     Read.  Ch.  Service. 

But  as  the  churchwardens  are  to  lay  out  money,  they  are  an-  iadi^crctiun 
Arable   only  for  deceit,  not   for  indiscretion,    if  they   lay 
*t  more  money  than  was  needful.  Wood's  Fust.  b.  1.  c.  7.  p.90. 

And   u  as  many  chur  chic  ardens  intrusted  to  receive  monies  Kvidenceofpa* 
•Siting  to  the  churches  and  parishes  zshereunto  they  belong,  do  ri*.hm:iersM  be 
rtenmispcndthe  same;  and  the  parishioners  are  tlve  only  jfer*  roceiv,fl- 
'*.f,   sometimes,  uho  can  maltc  proof  thereof ',"  il  is  by  3  &  4 
^ili.  4*  Mar.  c.  11.  s.  12,  evacted,  "  That  in  all  actions  to  br. 
'Ought  in  any  court  at  Westminster,   or  at  the  assizes  for  the 
Covery  thereof,    the  evidence  of  the  parishioners,  other  than 
'ch  as  receive  alms,   shall  be  taken  and  admitted." 

If  any  action  shall  be  brought  against  any  churchwardens  or  When  sued 
•nons  called  sworn-men,  execu ling  the  office  of  churchwarden,  may  plead  the 
ranv  thine  done  by  virtue  of  their  oflicr,  they  may  plead  the  gn"*ra'  lss»c, 
neral  issne,ana  give  the  special  matter  m  evidence  ;  and  if  a  vcr-  ^        ^ 
:t  is  given  for  them.or  the  pla'mtilF<haII  be  non-suit.ordiscon- 
roe,  they  shall  hare  double  costs.    7  Jav.   I.  c.  5.  21  Jac.  1. 
12.  s.  3- 
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■atttawKt*  Bui  in  snaretinnou  die  case  against  a  chirchwtrtlai  fori 
4aaai«fnd  falfe ,jsn<  nf^kiwi  proeairamt  iu  the  ecclesiastical  wort, 
HjJXta'ta  thonghls»«sf»bej*Jg«*«tt  for  him,  jet  be  a  lull  not  h»ic  iU- 
■pifiUal  ant  W* c*"* :  fw  the  rtUnto  does  nut  extend  to  spiritual  affiwrt; 
butoeiy  where  they  Khali  be  rexed  concerning  temporal  mitim 
which  they  iWI  d»  by  firtneof  their  office.     Cro.  Car.  161, 

-*■■■-  ' — ; ■- 
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^^  puty  of  tbc  cim/o.*  rotuttici'm,   and  pinpointed  by  him. 

JmTsu  HMbcdw  votdtpTtlM  slat.  1  WW/.  4;  J/or.  ild. I. 

*2Jet     **"  c-  '■  nC,'cl"  ■ft«HW™*l  Mc4<  b*  ll  tw  bold  and  enjoy   the  ofticr, 

V^  ,_/br  «i   long  time  0)  he  shall  bduat  himself  u ell ,  he  hath** 

'       .eftateur freehold  therein  fvr  life,   for  aj   nothing    but  liia  an 

,  i!!t-,Ln:!iu*.iiiur  ran   deWnmKe   hi)    EntMtst,  no  wan  tan  prtSii 

.  shorter  term  than  hU  life,  alnce  it  mu.t  lie  til*  own  art  (wnVi. 

the  fa w  does  not  praaumn  r*    foresee)  which   can  ni.ib#  b* 

estate   of  shorter  conltiiiuiiefc  ihan  life.  Co.  Lit.  4t.   a,  Rrf' 

A br.    8 14.  Co*.  fa  Car.  101  2.   3.  4  *iW.  107.  171.  SDS. 

He  is  therefore  not  removable  upon  the  cuttos  being  remnsi 
or  changed  ;  and  the  atrton  cannot  appoint  him  in  any  otfcn 
manner  than  as  prescribed  by  the  statute  }  for  if  he  doei,  he  I 
no  clerk  of  the  peace  :  as  if  be  appoint  him  during  pleasure,  ■* 
stead  of,  for  so  long  as  he  shall  well  demean  himself;  tied)' 
not  execute  the  authority  given  him  by  the  act,  and  so  M  I 
uominee  is  no  clerk  of  the  peace.  4  Hod.  293.     13  Mod.  4t 

And  the  before-mentioned  act  of  ll'Ul.Sf  Mar.  it  at. I.  c.  \^ 
upon  which  his  appointment  now  depends,    f.xacts  that" 
miUos  rotulorum,  or  other  person  to  whom  it  shall  bdottf 
appoint  the  clerk  of  the  peace,   shall,   where  the  office  of  cH 
of  the  peace  shall    be  toid,   nominate  (1)  a  sufficient 


(IJ  The  fur  hi  of  the  appointment. 

JVJIEUEASthc  office  of  the  rkrk  of  proa,  for 

ii  noa  vacant  eo  the  death   of ,  e.-q.   late  di 

peace  for  the  said  county;   Now    ssuw   UI  usx 


ducliy  jikI  cuuMy-palatiii 
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in  the  county,  to  exercise  the  same,  by  himself,  or 
rient  deputy  (to  that  the  deputy  be  admitted  by  the 
-otulorura,  37  Hen.  8.  c.  1.  s.  3.)  and  to  take  antl 
the  fees,  profits,  and  perquisites  thereof,  for  so  long 
y  as  such  clerk  of  the  peace  shall  well  demean  himsclc 
lice.     *.  5. 

if  any  clerk  of  the  peace  shall  misdemean  himself  in  his  How  clerk  *r 
ic  justices  of  the  peace,  in  their  general  quarter  sessions,  lhe  V*™*  * f c" 
wjor  part  of  them,  upon  complaint  in  writing  exhibited 

him,  may  upon  examination  and  due  proof  thereof, 
ii  the  said  sessions,  suspend  or  discharge  him :  and  in  such 
c  custos  rotulorum,  or  other  person  to  whom  of  right  it 
long,  shall  appoint  another  person,  residing  within  the 
unty,  to  be  clerk  of  the  peace  in  his  room  :  <aud  in  case 
ct  or  refusal  to  make  such  appointment  before  the  next 
quarter  sessions ;  after  such  refusal,  the  justices  of  the 
at  their  general  quarter    sessions,  may  appoint    one, 

therefore  under  this  statute,  where  he  cxtofts  fees,  or 
s  other  misdemeanors  in  his  office,  articles  may  be  exhi- 
raiiist  him  in  writing,  before  the  justices  at  the  quarter 
,  and  upon  proof  .of  them,  in  a  summary  way,  cither  at 
(e  or  any  other  sessions  to  which  the  matter  may  be  ad- 
I,  he  may  by  an  order  of  the  justices  be  either  suspended 
largcd.     Mud.  Gtt*.  192.     2  Strange  096. 

o  custos  rotulorum  shall  sell  the  said  place,  directly  or  Office  of  clerk 
1y,  upon  the  penalty  that  every  custos  rotulorum  so  rtt"  '''V^Vid 
and  every  clerk  of  the  peace    so  buying,  shall  be  disa-  n,,,l°  *** 
hold  their  places,  and  forfeit  double  the  value  of  what 


f#,  that  the  right  hon.  J.  earl  C,  custos  rotulorum  of 
t  county ,  hath  nominated,  constituted,  and  appointed,  ami 
e  presents  doth  nominate,  constitute,  and  appoint,  Ci\ 
jer son  skilful  in  the  lavs  o/England,  and  now  inhafnlinz 
tiding  Tzithin  the  same  county,  to  be  clerk  of  the  peace  uf 
d  county,  to  have,  hold,  execute  and  enjoy  the  ojjicr.  if 
if  the  peace  of  the  county  aforesaid,  by  himself  or  hi* 
nt  deputy,  and  by  himself  or  such  deputy  to  have,  re* 
md  take  to  the  use  of  him  the  said  C  P,  ail  fees;  zcagc* ,  per* 
r,  advantages,  emoluments,  and  appurtenances ,  z?h  at  su- 
it the  said  office  belonging  r>r  in  any  wi*c  appertaining , 
d  during  so  long  time  as  the  said  C  P  shall  well  behave 
tnean  himself  in  the  said  office:  in  testimony  zvhcreoj  (he 

ri  hath  hereunto  set  his  hand  and  jeal,  the day 

—  in  the  ■  ■  year  of  the  reign  of  our  sovereign  lefrd 
l  the  third,  now  king  of  the  united  kingdom  of  Great 
;  and  Ireland,  and  in  the  year  of  our  lord  18u7. 


II 

: 

5 
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sliall  be  10  given  or  taken,  lo  be  recovered  by  him  (la 
to  their  own  use,  in  an)  of  the  courts  at  Wettmtnilei 
*  A/or.  sin.  1,  c.  SI.*.  8. 

"  And  every  cluk  ol  the  peace,  before  be  eaten 
office,  >Jiull,  iu  open  st&siout,  take  the  following  (Ml 

'AB,i/«  »;."(■'/'■  fA«r  /  Aorc  not,  nor  xritlpay  ei 
ittmi  of  money,  or  other  reward  uiuttroerrr,  nor  k 
any  l/onil  or  other  assurance  to  pay  any  money,  _fr-r , 
directly  ur  indirectly,  to  any  pcrion  or  pcrtont  ahom 
iach  nomination  or  appointment. 

So  help  yc 

He  Is  also  to  take  (he  oaths  of  allegiance,  suprcn 
abjuraiion,  and  comply  with  other  form;,  as  other  pei 
qualify  for  offices, 

"  "And  no  clerk  of  tlic  peace  or  his  deputy  shall  acta.' 
attorney,  or  agent,  or  due  out  any  process  at  any  g 
quarter  Mission*,  where  he  shall  execute  the  office  O 
the  prace  or  di-put)-,  on  pain  of  bOt.  to  him  who  si 
twelve  months,  with  treble  costs."  22  Geo.  2.  c,  46 
By  34  &  35  H.  8.  c.  14,  «  The  clerk  of  the  peace 
tify  into  the  King's  Bench  the  names  of  such  as  shall 
lawcd  attainted,  or  convicted  of  felony." 

By  22  &  23  Car.    2.   c.   22,  i.  7,  "    The  clerk  of 

lie  shall  deliver  to  the  sheriff,  within  ten  days  after  Septi 
yearly,  a  perfect  estreat  or  schedule  of  all  fines  and  i 
ftitures  in  teutons." 

-■      "  And  alto  shall  yearly,  on  or  before  the  secom 

ic  after  the  morrow  of  AU  Souli,  deliver  into  the  eicheq 
plicate  of  such  estreats  so  delivered  to  the  sheriffs 
sheriffs  may  be  charged  therewith  on  their  apposala,  a 
forfeit  50/.  the  one  moiety  to  the  king,  the  other  to  ti 
cntor,"  /.  8. 

And  by  J  Geo.  I.e.  15.*.  12,  «  The  barons  of  the. 
may  amerce  the  clerk  of  the  peace,  for  neglecting  to  ■ 
estreats  accordingly." 

"  And  if  lie  shall  spare,  takeoff,  discharge,  or  co 
such  line  or  forfeiture,  unless  it  be  by  rule  of  court, 
forfeit  treble  value ;  half  to  the  king,  and  half  to  him 
sue  ;  and  shall  also  forfeit  his  office,  and  be  incapable  i 
ployed  in  any  office  where  the  revenue  is  concerned." 
Car.  c.  32.  «.  9. 

By  4  6j  5  IV.  &  M.  e.  24.  t.  5,  The  clerk  of  the  px 
upon  delivery  of  the  estreats  into  the  court  of  excites 
the  following  oath,   to  be  administered  by  one  of  the 

"  J'ou  tbajl  tacar,  that  these  estreats,  nowfygm 
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are  truly  and  carefully  made  up  and  examined ;  and  that 
fine*,  issues,  amerce  meat*)  recognizances,  and  forfeiture*, 
:k  urre  set,  lost,  imposed,  or  forfeited,  and  in  riglti  and 
course  of  law  ougtU  to  be  estreated  in  the  court  of  ex. 
\uer,  are,  to  the  best  of  your  knowledge  and  understand- 
therein  contained ;  and  that  in  the  same  estreats,  are  also 
ained  and  expressed,  alt  such  fines  as  have  been  paid  into 
Wirt,  from  zchich  the  said  estreats  are  made,  without  any 
dor  fraudulent  discharge,  omission,  tnisnomer,or  defect 
tsocver" 

be  clerk  of  the  peace  is  also  enjoined  various  other  duties 
iferent  acts  of  parliament,  all  which  are  iuscrted  under  the 
i  to  which  they  properly  relate. 

i  the  cjerk  of  the  peace  is  an  ancient  officer;  so  by  virtue  to  the  clerk  °of 
i  office,  is  he  entitled  to  certain  fees,  by  immemorial  usage  \  the  peace. 
Ii  gives  thein  the  same  sanction,  as  if  they  had  been  on- 
ly established  by  statute :  and  these  are  neither  under  the 
rol  of  the  sessions ;  nor  can  they  be  altered,  abridged,  or 
i  away,   except  by  act  of  parliament, 
i  these  fees  therefore  depend  on  ancient  usage,  the  clerk  of 
eacc  may  legally  demand  and  insist  upon  such  fees  as  bare 
immemoriatly  taken  within   his  county,  unlets  they  have 
altered  and  otherwise  limited  by  statute,  as  ia  the  case  of 
tments,  recording  the  recognizances  of  alehouse  keepers,  and 
Ike :  and  his  remedy  for  nonpayment  is  by  action,  for 
ssions  have  no  power  to  remit  or  compel  payment*, 
t  it  seems,  that  the  clerk  of  the  peace  is  not  bound  to  enter 
lejpt  or  the  like,  at  the  suit  of  any,  without  having  the  fee 
or  the  same :    but  if   the  court  order  any  thing  without 
r another,  uamely  ex  officio,  there  he  ought  to  enter  the 
without  having  any  fe,e  for  the  entering  thereof.  Own. 

f  if  by  colour  of  his  office  he  takes  more  than  his  due,  it 
9  extortion;  and  upon  conviction  thereof,  upgft  ait  inform- 
jr  indictment  .at  common  law,  he  wiU  be  liable  to  fipe  *nd 
jnntent.     Co.  Lit.  368.  b.    2  Roll.  Abr.  263. 
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OFFICE  OF  THE  CLERK  OF  THE  PEAGl 
Ed.  1681,  p.  247,   it  mfoltoat: 


For  drawing  every  indictment  in  felon;,  trypan,  as- 
sault, bin  cry,  force,  riot,  and  the  liket 

Tor  the  ropy  o!  any  such  indict  mend,  It.  or  4rf.per  sheet, 
at  tbe  election  of  the  cterk. 

For  drawing  any  such  indictment  that  exceeds  the  length 
of  (even  sheets  •  - 

For  the  copy  thereof.  It.  W.  or  id.  per  sheet,  at  the  elec- 
tion of  the  clerk. 

For  drawing  every  indictment  upon  a  statute 

For  the  copy  of  such  indictment  I).  M.  or  if  n  exceed 
the  usual  length  then  id.  theiheeL 

For  drawing  every-  information  •  .  • 

For  the  copy  of  every   information  1».  84.  or  U.  per 
■beet,  at  tbe  election  of  theclcrki 

For  every  appearance  to  an  indictment  of  trespass,  as- 
sault, force,  battery ,  riot,  or  the  like 

For  every  appearance  to  an  information 

For  the  discharge  of  any  person  upon  bail  fur  tbe  peace, 
good  behaviour,  contempt,  or  the  tike 

for  tbe  warrant  «f discharge  thcreupoa  -         - 

For  -every  rniparlance  upon  iiubctmeot        -         .      '  . 

For  every  IkMue  to  corn  pound  with  an  bfarmer 


■The  fees  tinee  limited  by  statute  lo  be  acid  to  the  clei  ki  of  tea  pa 
noticed  under  tbe  sevend  titles  whme  the  acts  are  m  n  will,  ulajad 

t  And  it  ii  enacted  by  10  and  ll  Mi/.  fl.r.  23;  t.  lands,  "tW 
of  the  peace  shall  haie  only  two  shilling!  for  drawing  aa  indieM 
felceiy  j  and  if  it  is  defective,  be  stall  altow  "a  ock  one  craik,  «•* 
51.  to  him  that  shall  ttbe."         '   "'        ■    '    "  •     • 

And  be  is  amerciabte  by  Ore  court  of  King's  Bnett,  far  fsut/t 
indictments  drawn  up  by  t.im,  and  removable  thrttrtr  I  assst  BM 
been  to  done  (21  Car.  I.  B.  ».), for  Such  fruits  thall  ll  ilindil  111 
committed  out  of  negligence,  and  nut  tut  of  inetaacr,  -UVi 
Ay.  II.      ,  ■   '       ■   ■•     •■■  ■  •  ■         . 
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ing  and  making  forth  process  against  the  defen- 

ipoa  an  information  -  -  •  0    2    0 

icharge  of  every  indictment  for  felony,  where 

true  bill  u  found  -  .     /         -074 

iiroission  of  any  person  indicted  of  trepan, 

forcible -entry,  or  the  like  *  •  0    4    4 

►lea  not  guilty  to  an  indictment  (2  Hen.  4. 

0    %   «0 
a  not  guilty  to  an  information  -  0    2    0 

g  all  demurrers,  special  pleas,  replications  and 
Jer*,  for  every  sheet  8rf.  and  for  the  copj 
>fid.  per  sheet. 

ii§hing  a  plea  -  •  •         0    2    4 

listion  ...  .  •    0    2    O 

ment  thereupon  -  -  ~  0    2    0 

arge  -  -  -  -020 

kg  the  itsue,roll,  and  assignment  of  time  to  the 
i,  for  trial  upon  the  record  -  -        0    0    8 

urefMciti  upon  the  plea  not  guilty  (  2  Hen.  4. 
)  .020 

ngasjur.  en  the  continuance  of  the  venire fk- 
r  such.trial0  for  the  focprd 
of  the  traverse  »  » 

ukpama  ad  tetti/icnruL  +  *> 

ticket  -  t 

learance  upon  the  recognizance  to  traverse 
;  the  record  - 

£  every  evidence  upon  the  trial 
a&d  entering  every  verdict  found  not  guilty 
ig  the  judgment  thereupon 
py  of  every  judgment  given  after  verdict 
icqnittal  upon  an  indictment  for  felony 
ig  judgment  upon  every  information 
judicial  writ  thereupon  t  * 

:Jmrge  of  a  judgment  *  * 

itinuanoe  of  any  matter  «pon  information  Of 
iC4»t  after  issue  joined,  for  every  sessions, 
,-rit  of  restitution  to  restore  stolen  goods, 

rit  of  restitution 

earaace  upon  every  recognizance  * 

barge  upon  every  recognizance 
King  of  every  recognizance  • 

j^  recogniiaoce  «  * 
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For  drawing  ererj 

sault,  battery,  f 
For  the  copy  of  any  r 

at  the  election  01 
For  drawing  in  j  such  i 

of  seven  sheets 
For  the  copy  thereof,  1 

tUxiofthedqrk. 
For  drawing  every  indk 
For  the  copy  of  such  a 

the  ufdal  length  th 
For  drawing  every  infori 
For  the  copy  of  every 

•beet,  at  the  electioi 
For  every  appearance  to 

sault,  force,  battery, 
For  every  appearance  tot 
For  the  discharge  of  any  p« 

good  behaviour,  cont 

For  the  warrant  of  dischar. 

■  •* 

For  every  imparlance  upor 
For  every  license  to  compo 


*  The  fee s  since  limited  by  S' 
noticed  uiklcr  the  several  titles 

t  And  it  is  enacted  by  10  am 
of  the  peace  shaH  have     only 
felony ;  and  if  it  is  defective,  I 
5\.  to  him  that  shatt  Vue." 

And  he  is  o  mere  i  able  by  the 
indictments  drawn  up  by  kirn, 
been  fo  done  (21  Cor.  1.  B.  K.), : 
comtnittrd  out  of  negligence,  a 
fag.  "I. 


H*4 

sefti 

4  fa* 
\k*9 


;OLEKK  (SF  THE  PEACE: 


sol 


I    0    0 

0      9      0 

0    3    0 


^  ag  or  certifying  o?  every  record  of  conric- 

^**,  int  of  the  peace  or  good  behaviour 
*       fcifae 
J^T  every  penon  elected  coiifrable,  to   be 
|j*      Iwtii  discharged  0     1     0 

^*Jk  '  every  treasurer  discharged  Oat  of  fait 
If*   -  .  .  0    9    0 

?**"■   *»f  W«rjF  grand  Jury  man  by  order  of 
PJSfc^ '■  !»peiraBCB  0    f    0 

J*^J    "vwjrnMiof  thepetiljary  upon  the 

0     I     0 
wltucateor  report  -  0     10 

•  •  the  court  of  chancery  of  Ion  by 
■,  filers  patent  for  recovery  of  Mich 
%    collection  -  •  0     6     8 

■»t    y  exigent  .  0    9    6 

iwbirgc  of  every  one  upon  the 

0    18 


(•hereupon  any  person  itinds 


^  mid  fur  engruning  on  psreh- 
'\cry  ■.:■'!  record  upon  writ 
■  in  trie  whole  -         0    10 

|      every  special  verdict  0    6    8 

0    0    4 
ncnt  -  -     0     1     0 

■ ,.  .■  ih-!,  or  other  charge 
uv>ed  ready  to  be  Iran- 
i ■■■    ■  -ding  to  the  length 


REASON,  Div.  IV. 
NUFACTUBES. 

lee  Manufactures. 
Coaches,  Taxes,  and 


CLERK  OF  THE  PEACE 


Where  a  person  bonnd  by  rerti*Tti?*riee  for  fvlcmj,  price, 
orgood  behaviour,  dirtli  bflrsH  the  diy  of  appear- 
ance; upon  which  the  sureties  plead  (he  death  ;  for 
drawing  Ihe  plea,  filtering  the  judgment,  and  Ihe 
clerk'*  fee  -  -  -  0 

Fur  eoleringlbe  submission  of  every  rccunnt, his  pies, 

and  judgment  thereupon  0 

For  the  allowance  of  every  mpertedrni  for  trjc  peace-  or 

good  behaviour  0 

For  the  allowance of  every  certiorari,  wrn"  "/error,  tpreitl 

mpplirtvit  or  proredrndo  »  >j  C 

For  the  return  of  every  name  upon  several  writs  ofrrr- 

Itorari  ( 

put  if  the  return  be  cxlraordinarj  long,  as  of  order*  or 

the   like f    then   for  drawing   and  tngrouin*  evert 

ihc/t  •  -  •  -  { 

For  the  copy  of  every  writ  of  error,  certiorari,  special 

ntppUcavil  or  procedendo  i 

For  certifying  every  indictment  or  presentment  before 

trial  -  -  -  .  *  J 

For  taking  security  by  bond   for  payment  of  costs  upon 

indictment  of  forcible  entry,  riot,  and  battery  I 

For  certifying' every  recognizance  •  -         I 

For  every  icirtfariat  upon  a  recognizance 
For  drawing  and  entering  of  every  order  of  sessions  of  an 

ordinary  length  -  -  I 

For  the  copy  of  every  order  -  -  i 

Ftfr  the  copy  of  every  old  order  -  -  ' 

For  drawing  and  entering  of  orders  of  more  than  an  usual 

length  i 

For  the  copy  ofany  such  orders  -  -  i 

For  drawing  every  certificate  for  the  repairing  highways 

and  bridges  -  -  -  "-    I 

For  (hi-  allowance  thereof  and  fifing  -  •     I 

^PorJUing  orrecording  Tecognfcxnrrs  to'  oeilutr  or  beer, 

and/or  mating  art i  deHwrbig  the  tropin  oflhe  rre*4er 

m  calendar  thereof  la  Ike  jutHee:     26  Geo.  3.  c.  31. 

s.  S.  -  -  -  .         ■    -t 

Tor  inrolliug  a  bargain  and  sale  of  lands  not  exceeding  4ut. 

per  annum  (37  Hen.  S.'r.  ]  6.)  -     "  •"     *0 

For  iorolling  i  bargain  and  sale  of  lands  exceeding  i<h.  per 

annum  -  •  _  •        I 

For  trie  clerk  of  the  peace  hit  hand  to  every  record  ' 


CLERK  6F  THE  PEACE:  50l 

£.     f.  d. 

*»  the  entering  or  certifying  of  every  record  of  convic- 
tion -  -  •  10    0 

i 

fa  ever}  warrant  of  the  peace  or  good  behaviour  0    2    Q 

fa  every  cap/**  ki  fine  -  -  -    ,  0  .3    0 

fa  the  ticket  of  every  person  elected  constable,  to  be  . 

paid  by  him  that  ii  discharged  *  •      .010 

fa  the  ticket  of  every  treasurer  discharged  out  of  hit 

office  -  .  -  -  Old 

fa  the  discharge  of  every  grand  Jury  man  by  order  of 

court  frdmhis appearance  -  -  0    ff    0 

fa  the  discharge  of  every  man  of  the  petit  jury  upon  the 

like  order  -  -  -  0    1    0 

fatbe  filing  of  every  certificate  or  report  -  0    10 

fa  every  certificate  to  the  court  of  chancery  of  loss  by 
fire,  for  obtaining  letters  patent  for  recovery  of  Such 
loss  by  a  charitable  collection  -  -  0    6    8 

'or  asatptntaoVaj  to  every  exigent  -  0    3    6 

or  the  appearance  and  discbarge  of  every  one  upon  the 

exigent  •  •  -  -  0    9    9 

or  drawing  op  every  record  whereupon  any  person  stands 
outlawed  4d.  per  stieet,  and  for  engrossing  on  parch4* 
meat  and  transmitting  every  such  record  upon  writ 
of  certiorari  &&.  per  sheet;  in  the  whole  -         0    10 

ir  taking  find  drawing  up  of  every  special  verdict  0    S    8 

>r  a  copy  thereof  per  sheet  -  -  0    0    4 

r  the  entry  of  every  commitment  -  -    0    1     0 

r  the  discharge  of  any  recognizance,  or  other  charge 
drawn  into  estreat  and  engrossed  ready  to  be  tran* 
ahnittcd  into  the  exchequer,  according  to  the  length 
tiiercof  and  charge  of  parchment* 


lippifig  mdHeif.     See  Treason,  Div.  IV. 
lock-makers.    See  Manufactures. 
lath  olid  Clothiers.     Set  Manufactures. 

caches.     See  Hackney  Coaches,  Taxes,  and 
Stage  Coaches. 


"r""~ or  in   any  other  ports  uhat  soever  xsiihtn  this  kmgdc 

3.  c.  27.  f.  1.  3.]  if  after  the  admea*uriug,  uumtwrii 
and  nailing  thereof  by  the  commissioners  appointed  f< 
pose,  the  number  or  mark  set  thereon*  or  any  part  t 
be  removed  or  altered,  such  carriage  and  the  coals  (il 
thereon  shall  be  forfeited,  aud  may  be  seized  ;  and 
and  every  person  concerned  in,  or  privy  to  the  do 
who  shall  be  convicted  of  such  offence  upon  (lie  erid 
witness,  before  one  jurtscc,  shaft  forfeit  10/.  to  he 
his  goods  by  distress  and  sale  thereof,  by  warrant 
tfee :  and  for  want  of  sufficient  distress,  the  o\vn< 
convicted,  shall  by  like  warrant  be  committed  to  1 
gaol,  thereto  remain  for  three  months  without  lull 
penalty  shall  be  paid  before — (aud  the  forfeitures  ai 
(after  deducting  the  charges  of  seizure,  prosccutin 
'  verir.g)shall  be  divided,  one  moiety  to  his  majesty,  a 

moiety   to  such  officer  of  the  customs  as  shall  seize 
Geo.  3.  c.  27.  s.  5.) 
#  And  by  31  Ceo.  3.  c.  3G,  (For  re-ad  measuring  at 

IMotfmgmnrks  sWch  carriages  in  the  ports  of  Newcastle,  Sundcrtam 

KorthTinibcr-"1  P'accs   *"tmn  tnc  counties   of  Northumberland  ah 

Imid  Hiiii  Dur-  after  they  have  been  repaired,  in  case  the  said  nrri 

liatn.re-tfjiiiea.  such  repairs   enlarged  or  diminished,  or  the  forme 

mr«d  after  re-  faced),  if  any  perron   shall  remove,  deface,   or  d 

*M,lfS'  marks,  or  cause  the  same  to  be  done,  such  person  bei 

ed  thereof  before  any  justice,    upon  the   oath  of  c 

shall  forfeit  not  cxcmling  51.  nor  less  than    10>.    or 

thereof  be  committal  by  the  said  justice,  to  ilic  tic 

of  correction,  for  not  exceeding  one  month,  nor  le^ 

days.     $.  4. 

i  Bv  this  last  act  the  punishment  for  the  ofTrnce 


COALS.  MS 

only,  considering  that  the  regulations  of  the  acts  for  admea* 
snring,  and  marking  coal-carriages  there,  are  now  by  15  Geo. 
3,  extended  to  every  other  part  of  the  kingdom.     Ed. 
'  It  is  likewise  to  be  observed  that  the  justice  has  no  power 
to  levy  the  last  penalty  of  5/.  by  distress  and  sale  of  the 
•fender's  goods,  as  he  has  by  the  former  acts  in  respect  of 
l»*  penalty  of  lflf.  he  therefore  cart  only  commit  to  the 
;  sense  of  correction  for  non-payment  of  the  penalty;  and 
'  fee  this  purpose,  he  ought  previously  to  receive  proof,  that  the 
•lender  had  due  notice  of  the  conviction,  if  he  was  not  pre* 
'  mt  at  the  time  it  was  made,  and  that  the  forfeiture  was  duly 
demanded,  and  refused  or  neglected  to  tie  paid.9  Ed. 
By  12  Ann.  ttat.  2.  c.  17,     The  coal-bushel  shall  be  round  C"1  n»udr«, 
fits  a  plain  bottom,  and  be  nineteen  inches  and  a  half  from 
*  to  oat,  and  shall  contain  ode  Winchester  bushel  and  ode 
•ft  of  water,  according  to  the  standard.    And  all  sea^coals 
id  calm,  chargeable  with  duties  by  Winchester  measure,  shall 
'chargeable,  sold  and  measured;  by  the  chalder,  containing 
ftty-six  such  bushels  heaped.  ,t.  11. 

And  by  17  Geo.  2.  c.  35,    The  justices  of  peace  of  the  se^  Tlire*  justices 
til  counties  in  England,  Wales,  and  of  Berwick,  or  three  0  Q«.)  may 
them,  (1  Qu.)  are  empowered  to  set  the  prices  of  coals  <c^theftitatl 
led  sea-coals,  brought  by  sea  into  any  rivers,  creeks  or  fn'^y011^*^' 
rts,  and  sold  by  retail  in  any  places  in  Ehgl&nd,  Wales,  and  England! 
rmiek  ;  and  if  any  engrosser  or  retailer  of  such  coals  refuse 
id!  as  aforesaid,  the  justices  are  to  appoint  persons  to  enter 
a  any  plate  where  such  coals  are  stored ;  and  in  case  of  res 
■J,  taking  a  constable  to  force  entrance,  and  the  said  coals 
tell  at  snch  rates,  rendering  to  such  ingrosser  or  retailer  the 
ocy,  charges  deducted;  and  if1  any  action  be  commenced 
latt  the  justice*  constable,  or  any  person  for  any  thing 
le  in  pursuance  of  this  act,  the  defendant  may  plead  the  ge- 
■I  issue,  and  if  the  verdict  be  found  for  him,  shall  recover 
damages  and  treble  costs.    #.1* 

)dt  HO  person  having  interest  in  any  wharf  used  for  the  re*  But  no  inte. 
rfasf  and   uttering   coals,  or  that  trades  in  the  sale  of  coals;  rested   penom 
U  act  in  the  settling  the  price  of  coals,  s.  2.  l0  acl  li"telu' 

I* For  offences  committed  against  the  property  in  coal  mines, 
the  title  Mm**. 

%  <  There  arc  also  various  acts  r  *s pecting  the  sale  and 
ensure  of  coals  in  dilfrrcrit  places,  particularly  in  and  about 
andotty  which  being  merely  local,  do  not  lull  within  the 
ape  of  this  work.' 


I.   Lromcermng  tkc  com  t*  general. 


M. 


0NK1T  is  an  universal  medium  or  common  star 
comparison  with  which,  the  talue  of  all  rocrchandii 
ascertained:  or  it  is  a  sign  which  represents  the  vul 
commodities.     1  Black.  Com.  '276. 

Metals  are  *ell  calculated  lor  this  sign,  because 
durable,  and  are  capable  of  many  suhrii v'imoiis  :  and  i 
metal  is  still  better  calculated  for  this  purpose,  becaus 
most  portable.     1  Black.  Cvm.  £7G. 

A  metal  is  also  the  most  proper  lor  a  common  mes 
cause  it  can  easily  be  reduced  to  the  same  standard 
tions :  and  every  particular  nation  lixes  on  it  its  own  iu 
that  the  weight  and  standard  (wherein  consists  the 
valtie)inay  both  be  known  by  inspection  only.  1  Black.  ( 
The  coining  of  money  i«*  tlu'ivfon*  in  all  static  liie  i 
sovereign  power.     1  Black.  Com.  277. 
By  whattiMtlio-      And  as  money  is  the  medium  of  commerce, it  is  the  k! 
ruy  reidered     rotative,  as  the  arbiter  of  domestic  commerce.,  to  give 
current  rity  or  makc  it  currcilt#      l  /J/^.  Cam.  '276. 

Of  what  mote-      \Vj(h  regard  to  the  material*,  sir  Ed.  Coke  lavs  it  i 
rials  toconwit.  t||C  mo||cy  of  EngUmd  m||St  cither  be  of  goW"  ur  ^ 

none  other  was  ever  issued  by  the  royal  authority  ( 

^  when  copper  farthings  and  halfiicnce  were  coined  h 

^^P  *     and  ordered  by  proclamation  to  be  current  in  all  payu 

der  the  value  of  sixpence  *  and  not  otherwise:   but  tl 

coin  is  not  upon  the  same  footing  with  the  other,  in 

spects,  particularly  with  regard  to  the  offence  of  cour 

it  t.    1  Black.  Com.  V77. 

Thfimnrnuion.      As  to  the  impression,  the  stamping  thereof,  is  the  nr 


coin.  ao» 

Che  giting  to  money  its  denominated  value,  is  also  a  special  Aud  rake. 
t  of  the  king's  prerogative     1    Hale's  Hint.  188, 
tod  if  any  unusual  pieces  are  coined,  that  value  must  ba 
rrfaincd  by  proclamation.     1  Black.  Com.  278. 
lut  in  order  to  fix  the  value,  the  weight  and  fineness  of  the 
ta),  are  to  be  taken   into   consideration  :  and  when  a  given 
fbt  of  gold  and  silver  is  of  a  given  fineness,  it  is  then  of  th* 
standard,  and  called  sterling   metal  *;  and  of  this  sterling 
il  all    the  coin  of  the  king  iom  must  be  made,  by  v'5  E<L 
(of,  5.  c.  13  ;  so  that  the  king's  prerogative  sccmeth  not  to 
ad  to  the  debasing    or    iniiancrn^  the  value  of   the  coin 
w  or  above  the  sterling  value    iMct. 
he  king  may  also  by  his   proclamation,  legitimate  foreign 
,  and  make  it  current  here;  declaring  at  what  value  it  bkall 
ikeo  in  payments.     1  UaUs  I  list.  11)4. 
nd  judge  Hlackstone  apprehends  that   in  legitimating  fo. 
i  coin,  the  value  should  be-  fixed  comparatively  with  our 
standard,  or  the  consent  of  parliament  will  be  necessary. 
'nek.  Cum.  278. 

herefore   lawful  money  of  England*  eiJ her  of  gold  or  sil- 
u  of  two  sorta,  viz.  the  Eugli.sh   money   coined   by   thu 
*s  authority,,  or  foreign  coin   by   proclamation  made  cur- 
wirhin  the  realm.     1  lust.  207 4 

he  king  may  also  at  any  time  decry,  or  cry  down,  any 
of  the  kingdom,  and  make  it  no  longer  current.  1  Hale's 
.  197. 

y  1 4  Geo.  3.  e.  93.  All  weights  for  weighing  the  gold  and  silver  Wright*  of  th« 
,shall  be  regulated  by  such  duplicates  of  tlie  standard  weights  g°J<*  «nd  »•!*** 
ic  mint,  as  are  there  lodged  in  the  custody  of  an  officer  ap.  colu  "ipdatea. 
ted  by  his  majesty:  and  after  having  been  compared  therewith* 
found  just,  shaii  be  marked  by  the  said  otticcr  with  a  stamp 
I  seasonable  hours,  ( for  doing  zchich  he  may  take  Id.  fot 
y  twelve  vtciglit.^   15  Cieo.  J.  e.  30.)  and  no  other  weights 
ttich  as  shall  be  jest,  and  marked  a>  before  mentioned,  shaH 
fany  effect,  for  determining  the  weight  of  the  geld  and 
r  coin.     s.  2,  3,  4. 

nd  if  any  person  shall  connterfeit  such  stamp,  or  the  inw 
»ion  thereof  on  any  weight ;  or  utier  or  sell  any  weight 
the  impression  of  such  counterfeir  stamp  thereupon,  know* 
•  :  or  shall  wilfully  increase  or  diminish  such  weight,  after' 
pod  ;  or  use  such  weight  hi  weii^'iing  -oM  and  silver  coin, 
irinc;  the  same  to  have  been  iiictcu.srd  or  diminished ;  such* 
?u  *i>ail,  upou  conviction   before   two  justice*;  forfeit  not 


if  ci'ASttff  at  present  of  two  carats  of  co;>prr,  nietJH  nrih  twnttytwo 

n|  Git*  |&uld  :  miuI  eig!ilcr«u   puuiv-Hrj^hrs  ui  copper,  inu-li«  ^    with' 

»  miners  «ud  two  pi'iiity*w«i£hi»  ui  il..x  •liver  icspciaivrly.       if  urn' t 


509  COIN. 

roles,   as  any  forfeiture  incurred  by  any  law  of  the  itvemri 

nay  be  sued  for  and  recovered :  and  after  condemnatioa,  the 

same  shall  be  melted  down,   cut,   or  otherwise  defaced,  in  sock 

manner  as  the  commissioners  shall  direct;  and  one  moiety  of 

the   produce  (first  deducting  the  charges  of  prosecution  sal 

sale),  shall  be  to  the  use  of  his  majesty,  and  the  other  moiety, 

to  such  officer  of  customs  as  shall  sue.'  s.  1. 

Mo  tender  in         And  no  tender  in  the  payment  of  money  in  silver  coin  of  say 

uivcr  lawful     sum  abof  e  25/.  at  any  one  time  shall  be  allowed  to  be  legal,  for. 

(of  above  231.)  mor€.  than  according  to  its  value  by  weight,  after  bs .  Id.  at 

lor  more  than    ^ „  tt  °  /-"»•» 

it.  weight         ounCc-  *•  *• 

//.   Offences  relating  to  the  coin,  under  the  degree  a/ 

treason. 

BUnchingcop-      By  8  and  0  Will.  3.  c.  26,  made  perpetual   by  7  Ann.  t.2& 
per,  or  receir-  9m  j^  if  any  person  shall  blanch  copper  for  sale,  or  mix  bland 
■"fcrin^'coun-  C0PPcr  w*to  "!**'",  or  knowingly  buy  or  sell,  or  offer  to  ali 
terieit  coin.      blanch   copper  alone  or  mixt  with  silver,  or  shall  knowingly 
and  fraudulently  buy  or  sell,  or  offer   to  sale,    any  malUbaj 
composition,  which  shall  be  heavier  than  silver,  and  look 
touch  and  wear  like  gold,  but  be  worse  than  standard,  or 
take,  pay,  or  put  off  any  counterfeit  milled  money, or  milled  bs>] 
ney  unlawfully  diminished,  and  not  cut  in  pieces,  at  a  lower  rata] 
than  the  sameshall  import,such  person  shall  be  guilty  of  feloojij 
but  this  is  without  corruption  of  blood  or  loss  of  dower;  aialj 
the  prosecution  is  to   be  within   three  months,     cither  intUj 
Kind's  Bench,  or  before  justices  of  oyer  and  terminer,  orju* 
tier-,  of  asM/.e  or  caol  delivery,  s.  6,  7,  8.  ! 

Counterfeiting  %  1 3  Geo.  2.  c.  9.S.  .«.  G,  if  any  person  snail  make,  coin,; 
«-..f*jfcrcom.  or  counterfeit,  any  brass  or  copper  money,  called  a  halipennr,  j 
or  a  farthing,  such  per  on  and  his  aiders,  abettors,  and  pro*  i 
cercrs  being  convicted,  shall  suffer  two  years  i  in  prison  meat,  j 
and  find  sureties  for  his  good  behaviour  fur  two  year*- 
more.    i\  fi. 

But  it  is  iMiartcri  by    11   Geo.  3,  c.  40,  that,    If  any  persoa'J 
shall  make,  coin  or   counterfeit,  any  of   the   copper  monies  of] 
this  realm,  commonly  called   a  halfpenny,  or  sl  farthing,  sark  j 
person,  and  his   counsellor?,  aidero,  abctton,  and   procurers,  j 
shall  be  adjudged  guilty  of  felony,  s.  1.  * 

And  if  any  per.vni  **,ia!l  buy,  sell, 'take,   receive,  pay  or  pal  * 
olV  any  counterfeit    copper  m  >mv,   not   melted   down  or  cutis 
pieces,  at  or  for  a  lower   i.ite   or  value   than  the  same,  by  iuf 
denomination,  dot  it   import,  or   was    cjimlerfeitid    for,  e«ef/ 
&ti4  !i  person  shall  be  a-.!j  sidled  guilty  of  felony.   *'.  *i. 

And  it  shall  be  lawful  !'or  one  justice,  on  complaint  upas* 
oath  that  there  is  just  c.n-e  to  s<i*pe<t  ihu  any  person  i>  <** 
hath  beiu  concerned  in  counterfoil  ing  copper  monies  hy  vir 
ran:,  to  rau^e  the  dwelling-hvmse.  room,  workshop,  ouiliuurfi 
)ard,  garden,  or  other  place,  belorKil:.;  to  such  vispei'UMj  j".T» 
SOU,   to  b J  searched  P>r    looN   wjm'  implement:  !"»»r  coi:.::::  '-* 
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topper  monies :  and  if  any  such  tools  shall  be  found  conceal* 
d,  or  in  the  possession  of  any  person  not  employed  in  his  ma. 
esty's  mints,  nor  having  the  same  by  some  lawful  authority,  it 
ball  be  lawful  for  any  person  discovering  the  same,  to  seize 
be  same,  and  to  carry  them  to  some  justice,  who  shall  cause 
be  same  to  be  secured  and  produced  in  evidence  against  any  per. 
Ho  who  shall  be  prosecuted  lor  any  of  the  offences  aforesaid; 
Jod  after  produced  in  evidence,  the  same  shall,  by  order  of 
at  court  where  such  offender  shall  be  tried,  or  by  order  of 
actor  some  other  justice,  in  case  there  be  no  snch  trial,  be 
kficed  aud  destroyed,  or  otherwise  disposed  of.  s.  3. 

And  by  37  Geo.  3.  c.  126,  So  much  of  the  above  acts  of  15 
feo.  2.  c  28.  and  11  Geo.  3.  c.  40.  and  all  other  acts  concern* 
kg  the  copper  monies  commonly  called  an  halfpenny  anda/ar- 
iifl£,  or  any  other  copper  money  of  this  realm,  shall  extend  to* 
11  copper  mouey  which  shall  be  coined  and  issued  by  order  of 
B  majesty,  and  by  proclamation  rendered  current,  and  all  the 
roviMons  in  such  acts  shall  extend  to  all  such  other  copper 
ooeyas  aforesaid.  #.  1. 

By  15  Grco.  %  c.  28,  if  any  person  shall  utter  or  tender  in  Uttering  of 
ajment  any  false  or  counterfeit  money,  knowing  the  same  to  be  counterfeit 
a,  and  be  convicted,  he  shall  sutler  six  months  imprisonment,  and  IU4>ue^* 
nd  »ureths  for  his  good  behaviour  for  six  months  more  j  aud  if 
fee  same  person  be  convicted  a  second  time,  he  shall  suffer   two 
cars  imprisonment,  and  hud  sureties  for  his  good  behaviour  for 
wo  years  more  ;  aud  if  the  same  ]>eroou  otlend  a  third  time, 
lid  be  convicted,  he  shall  be  adjudged  guilty  of  felony  without 
cnefit  of  clergy.    *.  2,  3,  4,  5. 

Or  if  any  person  shall  utter  or  tender  in  pa)  ment  any  false  or 
ounterfeit  money,  knowing  the  same  to  be  so,  and  either  the 
■me  day,  or  withiu  ten  days  then  next,  offer  or  tender  any  more, 
m  other  false  or  counterfeit  money,  knowing  the  same  to  be  so,  or 
t  the  time  of  such  uttering  or  tendering  having  about  him  in  his 
vstody  one  pr  more  pieces  of  counterfeit  money  besides  what 
ftasso  uttered,  such  person  shall  be  deemed  a  common  utterer  of 
money  :  and  beiug  convicted,  shall  suffer  a  year's  imprison- 
t,  and  find  sureties  for  his  good  behaviour  for  two  years 
More;  and  for  a  second  offence  be  adjudged  guilty  of  felony 
Bkhout  benefit  of  clergy ;  but  this  is  not  to  work  corruption  of 
blood  or  loss  ©(dower,  and  there  shall  not  be  any  prosecution, 
Baku  it  be  commenced  within  six  mouths  :  but  persons  gnilty  of 
jkfce  said  crimes  shall  be  tried  and  convicted  in  such  manner  us 
Biased  against  offenders  for  counterfeiting  the  same  :  and  the 
Clerk  of  the  as-ize  or  clerk  of  the  peace  where  the  first  convic- 
Hai  was  had,  shall  certify  the  same,  by  a  I  ran  script  in  few  words 
p^liiaiug  the  forms  of  such  conviction  (fur  which  he  shall  have 
•fc  W.)  and  snch  certificate  bcin«j  produced  in  court  shall  be  suf- 
0dat  proof  of  the  former  conviction.  13  Gcu.  2.  c.  28.  ?.  3, 
*>  *.  9,  ?7  6Vo.  3.  c  120.  s.  b. 
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From  this  direction  to  the  clerk  of  the  peace,  itisdetrtt* 
the  scssiont  have  (he  same  jurisdiction  to  inquire  of  such  of  the 
offences  as  arc  here  punished  as  misdemeanors,  as  they  haJbcfoit 
the  passing  of  this  act,  although  there  are  no  express  worJirrtu 
ting  thereto ;  for  the  uttering  of  counterfeit  money  was  alwtji 
considered  as  a  cheat  or  misdemeanor  at  common  law,  st> 
nishable  by  fine  and  imprisonment.  JSasfs  Gr.  L.  147, 15^ 
179. 

Bat  in  speaking  of  money,  this  mast  be  taken  to  intend  osif 
the  gold  and  silver  coin  of  the  realm  ;ami  not  any  coin  of  barf 
metal  such  as  halfpence  and  farthings.    East's  Cr.  L.  147.  lfifc 

Therefore  where  one  Cancan  was  indicted,  and  convicted  st 
the  Oxford  assizes  (sum.  1794)  for  unlawfully  "  uttering  and  tss> 
dcring  in  payment  ten  counterfeit  hall  pence,"  and  one  count  k 
the  indictment  laid  it  to  be  against  the  statute,  and  another  s> 
ncrally;  the  defendant  hnving  been  convicted  on  the  general  coast) 
and  it  being  admit  red  that  there  was  no  statute  applicable,  tst 
judges  heWi  the  conviction  wrong,  it  uot  being  an  indictable  rf» 
fence.     East's  Cr.  L.  1S2. 
CoTiKtcrff  Jting       If  «\V  pereou  shall  within  any  part  of  the  united  kinrfsa 
fnrr^n  coin      make,  coin,  or   counterfeit  any  kind  of  coin  not  the  prop* 
less  ih»n  silior  f0in  of  iU\%  realm,  nor  ordered  by  proclamation  tobedrtsw 
a  Mitdvmcauor.  ^  currcnt  ra0noy,  but  resembling  any  copper  coin  or  otMl 
coin  made  of   any  metal  or  mixed  metals  of  less   value  ibu 
tkc  silver  coin  of  any  foreign  prince,  state,  or  country,  or  ti 
pass  as  suclu  mkIi  person  shall  be  guilty  of  a   misdemeanor; 
and  on  comictiou,  shall  for  the  fin»t  otlence  be  imprisoned  rwt  J 
exceeding  a  year?  iin&  for  the  second  transported  for  scifi  J 
)car*.     43  Geo.  3.  c.  loU.  is. 3.  j 

And  persons  against  whom  a  bill  is  found,  tdi.ill  not  he  ak 
lowed  to  liavcrse  the  Kimc.  to  subsequent  arizes  without  cai* 
*>hcuu  to  and  allowed  by  the  court,  s.  -J. 
Certiiuatr*  of  Certificates  of  former  eon>iciions  produced  by  a  tranarrif* 
former  comic-  in  few  words,  by  the  clerk  of  a»*L;e,  clerk  of  the  peace*  * 
irons  t-viritTci*  town  clerk  u here  the  former  conviction  was  had,  (for  vhks 
en  teeoud  trtiil.  2,    cj     ^j,     ^    pai^    af|d  |ircjof  of    t\w  Jiaiul.M  n(ing   0f  sUtS  } 

clerk  shall  make  such  transcript  evidence.    $.5. 
FennltvAnpcr-       And  if  any  person  shall  have  in  his  custody,    without  lawful 
miii;  (lining       excuse,  moie   than    pvc  piici-s   cf  false  and  founUTtt  it  n>iu  of 
njorj.  ih-.ii  five  any  \i[ni\m  ivst-mbling  anv  such  copiier  or  other  c»nii  as  afors» 

lUi-ccs  o!  Mich  ■*•  ,'  |     •  *  •    .     *  Ai  .,        -  :»„«•* 

roin  •.  r';.r       ^anl,   micJi  priMjn  focui:;  convicted   on  the  oath  of  one  witnrtS 

'  ''in    l«i    (ill  if  ■  a       iii 

s>2»i'9»ioiu  bck-re  one  justice,  >hall  forfeit  all  such  coin,  which  shall  as 
rut  in  picas  and  destroyed  by  order  of  such  justice,  and  ststt 
for  eacii  offence  forfeit  not  exceeding  40$.  u'ur  less  than  rUK 
tor  wvery  piice  of  iouiiterfcil  coiii  found  in  his  custody,  hail 
to  fli«_  informer  and  half  to  (.he  poor  where  the  ollVnce  was 
committed;  and  if  nv.ch  penalty  shall  not  be  forthwith  |suJf 
•uc)i  justice  may  commit  the  olicgder  to  the  common  gaol  iu  l*1* 
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house  of  correction,  to  be  kept  to  hard  labour  for  thite  eaten* 
bar  months,  or  till  such  penal  1/  be  paid.     t.  §. 

And  one  justice  may,  on  complaint  before  him  upon  oath,  House*  of  sot? 
that  there  ii  just  cause  to  suspect  that  any  person  is  concerned  peeted  persons. 
En  making  or  counterfeiting  any  such  false  or  counterfeited  "?*  l*,Mrch- 
Ibreign  coin  as  aforesaid,    by  warrant,    cause  the.  dwelling.  t«rfcit  eoia°UI*" 
tape,  room,   work. shop,   out-house,  or  other  building,  yard,  seised,  fee, 
garden,  or  other  place  belonging  to  such  sus]>ccted  person,  or 
(rltre  any  such  person  shall  be  suspected  to  carry  on  any  such 
■■king  or  counterfeiting  to  be  searched  for  any  such  coin,  or 
or  tools  or  implements  for  coining  any  such  coin,  or  for  mate* 
itJs  for  making  the  same ;  and  if  any  such  coin,  or  impJc- 
tents,  or  materials  shall  be  there  found ;  and  if  any  such  took, 
apiements,  or  materials  shall  be  found  in,  the  possession  of  any 
anon  whomsoever,  not  having  the  same  by  somo  lawful  au. 
lority,  any  person  discovering  the  same  may  seize  such  coun. 
vfeit  coin,  tools,  implements,  and  materials,  and  carry  the 
forthwith  to  a  justice  of  the  peace,  who  shall  hare  the 
secured,  and  produced  iu  evidence  against  any  person  who, 
ay  bo  prosecuted  for  such  o  (fence ;   and  after  produced  in, 
ridence,  as  well  those  parrs  so  produced,  as  every  other  pari  , 

tereof  so  seized  and  not  made  use  of  in  evidence,  shall  by  or7 
sr  of  the  court,  or  of  some  justice,  if  there  be  no  trial,  be  de? 
ced  or  destroyed,  or  otherwise  disposed  of,  as  such  court  or. 
stice  shall  direct,     t.  7. 

And  no  proceedings  before  any  justice  shall  be  quashed  ftp 
ant  of  form.     s.  8. 

And  by  37  Ceo.  3  .c.  126.  If  any  person  shall  make,  coin,  or  Counterfeit"^ 
Ninterfeit  any  coin  not  the  proper  coin  of  this  realm,  nor  per-  renU 
it  ted  to  bo  current  therein,  but  resembling,  or  made  with  in- 
at  to  resemble  or  look  like  any  gold  or  silver  coin,   of  any 
reign  state,  or  to  pass  as  such ;  he  shall  be  guilty  of  felony, 
id  may  be  transported  for  not  exceeding  seven  years,     s.  2." 
And  if  any  person  shall  have  in  his  custody,  without  law-  Hirinc  more 
i  excuse,  more  than  five  pieces  of  any  false  or  counterfeit  l,I'"  fiT*  l^,^re, 

•  •  I  'Ii       •     *       j.     j  li  c*  such  CriUl  m 

reign    coin,    or  made  with   intent  to   resemble   or  pass  as  p0Mc«i»m. 

ich  forcigu  coin,  hie  shall,  on  conviction,  upon   the   oath  of 

»  witness,  before   one  justice,  forfeit  the  bamc,  which  shall 

I  cat  in  pieces  and    destroyed  by  order  of  such  justice; 

id  shall  also  forfeit  not  exceeding  5/.    nor  less  than  40s. 

w  every  piece  found  in   his  custody,  half  to    the  informer, 

id   half  to    the  poor;    and    if  nut    forthwith    paid,    such 

lender  may  be  committed  to  the  gaol  or  Iioum:  of  correction, 

I  hard  labour,  fur  three  calendar  months,  or  undtil  such  penal. 

| shall  be  paid.     s.  6. 

*4*d  if  any  pcrsoo  shall  bring  into  this  realm  any  false  or  0rbrm.Pin* llJ€ 

Mrrfeit  forrign  coiu,  knowing  the  same  so  to  be,  to  the  in-  JcaiV"^    ^ 

■t  to  utter  the  same  within  this  realm,  he  shall  be  guilty  cf 
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felony,  and  maybe  transported  for  not  exceeding  seten  ywn» 
*.  3. 

Also  by  41  G.  3.  c.  71.  If  any  persons  shall  make,  coin,  or 
counterfeit,  or  canst?  to  be  made,  coined,  or  counterfeited,  w 
wdlingl)   act  or  assist   in  maWti^  coining,  or  counterfeiting 
any  coin  resembling  the  dollars,  issued  by  the  bank  of  En*> 
land,  such  offender   shall  be  guilty  of  felony,  and  transported 
for  not  exceeding  seven  years,     jr.  1. 
Peroons  bring*      And  if  any  persons  shall  hrin*  into  the  kingdom  any  mk 
ini:  n.to  the      false  or  counterfeit   dollars  knowing  (he  same,  to  the  intent  to  j 
Li*!.H"iii  conn-  utter  the  same  wrthin  the   kingdom,  or  within  any  dominiiM 
ur» hdullaii.   x\ivrvof9  sudi  oiiiiul'T  shall  be  euilly  of  felony,  and  <rau>porU 

cd  for  in  it  exceeding  seven  vears.     $.  3. 
!Vr«oii«   utter-      ^lu'  '*  Hn>'  1*'^°"  shall  utter  or  tender  in  payment,  or  ght 
i-.-.fi  ».r  Vc-iidiiig  hi  exchange,  or  p;iy  or   put  off  to  any  person,  any  suchfak 
cmMiirrit-itdol- or  counterfeit  dollars,  knowing  the  same,  every  person  to  d> 
I»?f»  to  he  |.u-   fending  shall   sutler  *k  months*  imprisonment,  and  iind  surriki 
«rVhfrciiilllin"  ^or  n's  8°°^  behaviour  for  six   months   more,  to  be  computet 
munUmed.       fr°m  the  end  of  the  first  siv   months  :  and  if  the  same  penoa 
shall  afterwards  be  convicted  a  second   time,  such  person  duB 
sutler  two  years  imprisonment,  and  iiud  sureties:  for  his  goal 
behaviour  lor  two  years   more;    and  if  contictcd  of  a  thht 
offence,  be  j;i'.i!t\  of  felony,  and  transported  fourteen  years.  r*\ 
And  if  any  person  convicted,  shall  afterwards  be  guilty  of  tha 
like  offence   in   any   ether  county  or  place,  the:  clerk  of  the, 
assize  or  peace  shall,  at  the  request  of  the  prosecutor,  certify 
the  same  by  ;i  transcript   in  few  words,  (for  which   certificate' 
2v.  Vnl.  shall   be  paid,   and   such  certificate  shall  be  sulluteut ' 
proof  of  si'ch  lormer  conviction,     s.  1. 
!'*«»!» t on pri-       And  if  any  person  shall  have  in  his  custody,   without  c-xruH,  i 
*.  n»  li-viisi;        more   than    five   counterfeit   dollars,  such    person,  bring  f»«»; 
*  hi  vc   .'»  coun-  victed  upon   the  oath   of  one  witness  before  one  justice,  ^all  I 
».,  ,.  v  ,.v  ;.,.,      forfeit  all  «urh  counterfeit  dollars,  which  shall  be  cut  in  i.witl 

I'l  }>cS&C^IU!l.  ■  ,  *        .  i 

and  destroyed  bv  his  order;  and  shall   aNo  torteit  not  e\cwd- 

m  m 

iiU  .it.  ii'»r  less  than  40s,  for  cutv  such  counterfeit  dollar,  one 
moiety  to  the  informer,  and  the  other  to  the  poor  of  the  pa* 
rish  :  and  in  case  such  penalty  shall  not  be  forthwith  paio\. 
the  justice  may  commit  the  person  adjudged  to  pay  the  samfj 
to  the  common  gaol,  or  house  of  correction,  there  to  be  kept ' 
to  hard  labour  for  three  calendar  months,  or  until  such  penAj 
t\  shall  be  j  aid.     s.  5.  ; 

iMiHpctcd  And   anyone  justice  may,  on  complaint   upon    the  oath  ell 

^•r»on%ii»a\  !«e  otie  witness,  that  there  is  cause  to  suspect  that  any  person 
uj)pulKj;ik«i.  ar  r0|irrrm.d  in  counteifcitinc  any  such  dollars,  by  warrant.* 
cause  the  dwelling -house,  room,  workshop,  out-hoiisr,  ot 
other  building,  yaid,  garden,  or  place  belonging  to  such  w*»  j 
pectcd  persons,  or  where  any  such  persons  shall  be  sihpretea  j 
to  carry  on  any  such  counterfeiting,  or  to  secrete  such  dollars  •*  »' 
the  tools  or  implements,  or  materials  for  coining  the  saqw,  W 
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'arched  ;  and  if  any  such  counterfeit  dollar*,  or  any  such 
i  or  implements,  or  any  such  materials  for  making  such 
iterfett  dollars  shall  be  found,  or  if  any  such  tools,  imple* 
!%  or  materials  shall  be  found  in  the  custody  of  any  per. 
whomsoever,  not  having  the  same  by  some  lawful  authori- 
ty persons  whatsoever  discovering  the  same,  may  seise 
carry  the  same  forthwith  to  a  justice  of  the  peace,  who 
cause  the  same  to  be  secured,  and  produced  in  evidence 
st  any  persons  who  shall  be  prosecuted  for  any  of  the 
re«  aforesaid ;  and  after  such  time  as  such  counterfeit  dollars, 
ly  such  tools,  implements,  or  materials,  shall  have  been 
iced  in  evidence,  as  well  so  much  as  shall  have  been 
iced,  as  aery  other  part  thereof  so  seised  and  not  made 
f  in  evidence,  shall*  by  order  of  the  court,  where  such 
Icrs  shall  be  tried,  or  by  o»der  of  some  justice,  in  caso 
shall  be  no  such  trial,  be  defaced  or  destroyed,  or  other- 
lisposed  of.     t.  6. 

id  no  proceedings  before  any  justice,  shall  be  quashed  for  Nocertiorari. 
of  form,  or  be  removed  by  certiorari,     s.  7. 
7  Ann.  c.  24.  i.  4,  and  15  Sc  10  Geo.  %  e.  9k.  $.  10,  The  Expencct  of 
issionen  of  the  treasury  may  issue  not  exceeding   600i\  Pru>CCuL'«ii- 
r,  for  the  charges  and  expences  of  the  officers  and  others 
»yed  in  the  prosecution  of  otl'eitces  in  counterfeiting,  dimi* 
ig,  or  othepwise  concerning  the  current  ooin  of  this  realm* 

For  offences  relative  to  the  coins,  made  high  treason,  sea 

1  UEASON. 
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arm  of  a  complaint  in  order  to  obtain  a  search  warrant* 

lonthshire,  1 

o  wit.  J     Be  it  remembered  that  this day 

in  theyear  of  our  Lord W  VV  of  — 

county  of  ——. yeoman,  a  or  edible  witness  in  thai 

r,  cometh  before  «wJP,  esq.  otic  of  his  mqjesty's  justices 
peace  in  and  fort  tie  taid  county,  and  upon  oath  saith  that 
kjust  and  reasonable  count  to  suspect  and  doth  suspect  that 
ff  ■  is  concerned  in  the  counterfeiting  of  — —  [as  the 
**isr  adopting  the  words  of  the  act  which  authorizes  the 

i]  in  a  certain  dwelling  home  situate  ut  [as  the  rase 

ie  the  said  VV  VV  upon  his  uulii  ujurcsaid  doth  depose  and 
at  [here  set  forth  the  ground  of  suspicion,  thut  tue  samo 
tpprar  reasonable  J. 

a*  before  me.  W  >V\ 

J  P. 

I.  1. 1 
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Form  of  a  search  warrant  on  the  above  complaint. 
°™,iJshirr'    }     To  the  constable  of 

Whereat  \V  \V  of in  the  saul  counts/  of-      ■  -  yt»m< 

credible  witness  in  that  behalf,  hath  this  dag  made  cmplo 
oath  before  me  J  P,  esq.  one  of  hit  majesty'*  juttkei 
peace  in  and  for  the  said  county,  that  he  hath  just  audi 
sonable  cause  to  suspect  and  doth  xmprct  that  0  O  of  — 

it  concerned  in  the    counterfeiting  oj [taking  the 

fence  from  the  words  of  the  act]  in  a  certain  duelling  Ac 

situate  at .  [or  a*  the  case  is]  These  are  therefore  in 

majisty't  name  to  authorise    and   require   you    with   ncceii 
and  proper  assistants  to  enter  in  the  day  time  into  the  saiddi 

ling  house  of  the  raid  O  0  at aforesaid,  and  thtrr 

ligentty  to  search  for  such   false    or  counterfeit  

and  alt    tools   or    implement*  and  matfiiali  for  mukiat 
coining  any    such    false     or    counterfeit  ■■      tint! 

the  same  or  any  of  them  rkafl  be  found  on  such  teareh,yoa 
to  bring  the  tame  and  erery  of  them  so  found  before  me  or  i 
ssther  of  thejustkti  of  our  said  lord  the  Ling  asiiz'^d  in  1 
the  peace  in  ami  for  the  county  aforesaid,  in  order  thatlke- 
maybe  secured  and  produced  in  evidence  aguinit  the 
O  O  and  mek  other  person  or  persons  uhoshall  or  maybe) 
wecutedfor  the  offence  aforesaid  according  to  the  statute  in 
behalf  made  and  provided.  Gjren  under  my  hand  ami  .-.*:, 
J  P. 

Combinations.     See  Conspiracy,  and  Mi: 

FACTUHF.S. 


COMMITMENT. 


A< 


__.  COMMITMENT  is  the  sending  of  a  ptrson  to  prim 
warrant  or  order,  either  for  a  crime,  or  for,  contumacy  is  *J| 
iag  to  do  a  thing  required.     Carthea  163.  ,. 

For  the  better  understanding  whereof,  it  will  bocouMfll 
/.     What  offenders  are  to  be  committal,  'A 


COMMITMENT.  i>15 

r.     By  whom   such  persons  are  to  be  com- 
mitted. 

w 
f 

\I.  To  what  prison. 

7.    What  is  to  be  done  previous  to  their  com- 

mitment. 

< 

What  ought  to  be  the  form  of  a  commit- 
ment. 

T.     At  whose  charge  offenders  are  to  be  sent 
to  prison. 

II.  To  what  court  such  commitments  are  to 

be  certified. 

III.  By  what  means  the  party  may  be  dts- 

m 

.  charged. 


-  /.     What  offenders  are  to  be  committed. 

persons  who  arc  apprehended  for  offences  not  bailable,  as  Persons  not 
srsons  who  neglect  to  offer   bail,  for  offences  which  are  bailable  or  not 
le,  must  be  committed.  .2  Hawk.  c.  16.  *.  1.  d,l(lillB  bail- 

risoner  in  the  custody  of  the  king's  messenger,  on  a  war-  Prisoner  in  iht 
•om  the  secretary  of  state,  who  is  brought  into  the  King's  bands  of  a 
by  habeas  corpus  to  be  bailed,  but  has  not  his  bail  ready,  kinS's  mef- 
t  be  committed  to  the  same  custody  he  came  in,  but  must  J*?*"!; *"?"*)* 

•  .      .i  «       m  .«.  ■    ■        t*m        ...  1*"°  'n*  court 

uoitted  to  the  custody  of  the  marshal,  which  will  prerent  0f  King'sBench 
cessity  of  suing  out  a  new  habeas  corpus ,  as  he  may  be  by  habeas 
it  up  from  the  prison  of  the  court,    by  a  rule  of  court,  corpas.  rau<»t  bt 
rer  he  shall  be  prepared  to  gif  e  bail.   1  Burrow  450.      ^T""!!1 , lo 

.       ,  •*•#*!  •    •  j  a     t_.    i      the  marthal. 

I  whercTcr  a  justice  of  the  peace  is  lm powered  to  bind  a  ^    . 

over,  or  to  cause  him  to  do  a  certain  thing,  he  m.iy  commit 
>  the  gaol,  to  remain  thcrj   till  he  shall  comply,  if  such 

bejog  in  his  presence  shall  refuse  to  be  bound,  or  to  d* 
ing.     2  Hawk.  c.  16.  i.  <Z. 

LI   <> 


able;  if  not,  or  he  cannot  find  bail,  lie  shall  be  c 
into  thi*  county  from  which  Ihc  warrant  »u  gnu 
there  committed  or  bailed. 

By  4  Ed.  3.  e.  10,  Sheriffs  and  gaolers  shall  rise 

n.  and  ttloDK  by  the  delivery  of  constables  and  towns! 

out  taking  any  thing  for  the  receipt;  and  (he  just  it 

to  deliver  the  gaol  shall  hear  complaints  in  such  casi 

nislt  (he  sheriffs  and  gaolers. 

,,,.      If  a  con; table  bring;  a  felon  tu  a  gaol,  and  the  jjao 

ii- to  receive  him.  ih .■  ■■>n->i  when- hi*  is  constable  ou: 

him  (ill  the  next  n-u!  ^-livtry.     2  ll.izk.  c.  16.  *.  9 

[Jut  in  other  cases  i;  sei-mfc,  that,  re^alarly,  no  o 

(i'y  the  detaining  a  prisoner  in  custody  out  of  the  cm 

unless  there  be  some  particular. reason  for  so  doinj 

party  be  dangerously  sick ;  that  it  would  apparently  ha 

to  send  him  to  the  gaol,  or  there  be  evident  danger  c 

from  rebels,  or  the  like.     1  Hank.  c.  16.  s.  V. 

And  as  prisoners  ought  to  be  committed  at  first  to 

•i  prison,  so  ought  they  not  to  be  removed  from  then 

>   in  soma  special  cases:  and  to  (his  purpose,  by  31  Q 

s.  9.  If  any  subject  of  this  realm  shall  be  cummii 

prison,  or  in  the  custody  of  any  officer  whatsocTC 

criminal  or  supposed  criminal  matter;    the  said  perso 

be  removed  from  the  said  prison  and  custody,  into  ti 

of  any  other  officer,  unless  it  be   by  habeas  corpur 

other  legal  writ ;  or  where  the  prisoner  is  delivered  t 

ctable,  or  other  inferior  officer,  to  carry  such  prison* 

commoft  gaol ;  or  where   any  person  is   sent  by  oi 

judge  of  assize,  or  justice  of  the  peace,  to  any  comrr 

house,  or  house  of  correction ;  or  where  the  prisoner  i 
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IV.  What  is  to  be  done  previous  to  their  commitment. 

By  2  and  S.Phil.  &  Mar.  c.  10,  Every  justice  before  whom  Magistrates 
y  person  shall  be  brought  for  manslaughter  or  felony,  or  for  "Sl^ion*!!*1*" 
spicion  thereof,  before  he  shall  commit  such  prisoner  to  ward,  writing, 
all  take  the  examination  of  such  prisoner,  and  information  of 
ote  that  bring  him,  of  the  fact,  and  circumstances  thereof ;  and 
e  same,  or  as  much  thereof  as  shall  be  material  to  prove  the  fe- 
ar, shall  put  in  writing,  within  two  days  after  the  said  esfemi- 
ition  ;  and  the  same  shall  certify  in  such  manner  and  form,  and 
such  time,  as  they  should  and  ought  to  do,  if  such  prisoner  so 
mmitted  had  been  bailed  or  let  to  main  prize  ;  upon  such  pain 
in  1  and  2  Phil.  &  Mar.  c.  13,  *  is  appointed  for  not  taking 
•  certifying  such  examinations. 

And  the  said  justices  shall  have  authority  to  bind  all  such  by  And.bind  over 
cognizance  or  obligation,  as  do  declare  any  thing  material  to  J^JeVnd  «[?• 
ore  the  said  manslaughter  or  felony,  to  appear  at  the  neat  geV  evidence. 
ral  gaol  delivery,  then  and  there  to  give  evidence  against  the 
irty  ;  and  the  said  justices  shall  certify  the  said  bonds  taken 
fore  them,   in  the  like  manner  as  they  ought  to  certify  the1 
rods  mentioned  in  the  former  act. 

It  seems  that  a  justice  of  peace  ought  not   to  detain  a  pri-  Committing  Cot 
aer  by  virtue  of  this  statnte,  in  order  to  examine  him,   any  n^0"  exauu* 
agar  than  is  necessary  for  such  purpose  ;  for  which  it  is  said, 
at  the  space  of  three  days  is  a  reasonable  time.     2  Hawk. 
16.  s.  12. 

V.  What  ought  to  be  the  form  of  the  commitment. 

Efcry  commitment  must  be  in  writing,  under  the  hand  and  }l  °»a^t  to  be 
al  +  of  the  person  by  whom  it  was  made,  and  expressing    his  '"eTEind  tad 
ice  or  authority,  and  the  time  and  place  at  w  hich  it  is  made,  8eaL 
■i  must  be  directed  to  the  gaoler,  or  the  keeper  of  the  prison. 
Uaak.c.  16.  8.  13. 
It  nay  bt  made  either  in  the  name  of  the  king  (I),  and  only 


)  The  form  of  a  mittimus  for  felony  in  the  king's  name,  taken1 
from  Dalian,  c.  178. —  now  disused. 

toil*  »i     k-  "I     George  the  third,  by  grace  of GotL  of 

^OrMlgesnire.        J  Great  Briui|l>  France?  and  Ireland,  king, 

WdSer  of  the  faith,  and  *«  forth  :  To  the  keeper  of  our  gaol 


it,  by  fine,  at  the  discretion  of  the  justices  of  gaol  unlivery.  See  that 

title  BAIL. 

__.  thi*  the  commitment  is  unlawful  j  th«»  RajlerU  liable  to  Wh 
jaiid  the  wilful  escape  by  the  gaolei.oi  trench  of  pris-ju  by  tksft* 
n>  felony.     1  Hale9/  Hut  583. 


.  tm  At  mmd  nnmtf.  *r  to  as  dfepari  Mn.  fWlacwtii/ 
2*wti^  ;  Wkm*m  O  O.  Mr  «r~- r«  the  .aid  ra<»4 

ftwmtm.fr  wmfirmm  *fmt*mmm/  if  in,  «>  if  11  «u"J,  co-* 

mM  ftmtmmmwtlf  ftftx*f  wrfiiijM,  cjij u/'rff 

^ mjlht  gmm+mmidm*ltU  wf  -i*  i*» 

MM)r-|HMi:  tmtrtjun,  *affcc  icW/o/  »«/■  joi'J  /e« 
ktmgt  /  tmmmmmJ  jom,  mmJ  mA  «<*-■«.  iJrii/  j<qi<  or  o«  * 
rceWiv  Ahe  Mtf  0  O  wf»  jwar  Maj  u  (Ar  >«'</  -««/,  /fa 

qfHm*1mm&.     Gnx*  mm4er  mW  U»     a~i  »at  at * 

~'J  '*  -dajfaf  MtAl ■ 


»/  *A*  raj*  «/  our  r«tf  /orrf 

ABolher-.l'roB,  /),  c.  17S. 


^  J  ««i  g *»l  at  in  tht  i*im» 

>»  or*  in  kit  tnojattyi  name  to  charge  aiultommpij^h 
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It  may  command  thcgaoler  to  keep  the  party  in  safe  and  dose  ^|J!,JJJl^jJct 
cuitody  ;  for  this  being  what  he  is  obligee!  to   do  by   law,   it      *  "' 

can  be  no  fault  to  comimmd  liim  so  to  do  ;  and  it  is  admoni. 
Lory  to  the  officer  \o  put  him  in  mind  of  his  duty,  and  punislu 
arat  in  case  of  an  escape.  '2  llaisk.  c  16.  *.  15.  1  Strang* 
U 


|mi  receive  into  your  *aid  gaol  the  body  of  R.  S,  late  of  ■■■  ■ 
kike  mid  count  a \  labourer ,  taken  by  F  C  «ndS  C,  constable*  of 

— and  by  them  brought  before  me  for  suspicion  of  felony 

fat  if  to  say%  for — as  the  case  is]  ;  and  that  you  safely  keep 
Ifcsaid  H  S  in  your  said  gaol  until  the  next  general  gaol  delivery 
far  the  said  county  [if  he  be  not  bailable,  or  if  he  be  bailable 
ka  thus]  until  he  shall  thence  be  delivered  by  due  course  of  luw. 
tmt hereof  fail  you  not.  Given  under  my  hand  and  seal  at 
■■  4'c. 

Another — from  Daltvn,  c.  178. 

•     ,  .  *      ..  *\  J  P,  esq.  #c.  to  the  keeper  of  ■»    / 

•  '        J  send  you  herezcithal  the  body  of  A  B,  late 

TCj  labourer ,  brought  before  me  this-  prevent  dtty%  and  charged 
itk  the  felonious  taking  and  carrying  axe  ay  of  twenty  sheep 

if  ike  value  of of  the  goods  and  chattels  of ]  +  Tliwe  w*uh 

thick  also  he  hath  confessed  f  upon  his  examination  before  me}  mak*  Uiw  u«i 
id  therefore  t/iese  are  (on  the  behalf  of  our  sovereign  lord)  to  b«u*Mn. 
*and  you,  that  immediately  you  receive  the  sad  A  B,  ami 
tufcly  keep  in  your  said  goal,  until  (hut  he  shall  be  thence  tie- 
ulby  the  due  order  oj  luz:  :  hereof  fail  you  not*  as  you  zciil 
*r J  or  your  contempt  ut  you/  pet  il,  Gi+en  under  my  hand 
\teat  at  — $c. 

But  the  form  now  oiom  generally  used  is  as  follows  ; 

JNiOKMith*hirc,    1  To  the  constable  of  —  and    to   thtf 

to  wit.  J       keeper  o!     ■  ■     - —  at  -*- —  m   the  same 

county. 

tjkere  are  to  charge  and  command yo*i  the  *aid  constable^  in 
+utje>fy*s  namcy  iorth;cith  to  convey  and  deliver  i.ito  the  cn*~ 
)f  oft  lie  said  deeper  if  the  <aid  gaol,  the  body  of  {)  O,  thi»  day 
high/  before  me  J  P,  ex/,  one  of  his  majesty's  justices  oj  the 
C*  iff  and  J  or  the  said  county,  I  y  X  ^,  constable  of   -  -     ■  - 

\  charged  upon  the  oath  of uith  [here  setfurlh  tha 

BCel  ;  and  you  the  said  ktrper  are  hereby  required  to  receive 
^OtaG  O  tmto  yotw  custody  in  the  said  gaol,  and  turn  there 
f3  until  he  be  thence  dtliracd  by  due  course  of  la;j. 
wjf  hand  and  j*.-/  M  -    ■    -    $c* 

Or 


m 


Vust  set  forth 
•he  offence. 


COMMITMENT 

It  oiv^ht  ionrt  forth  the  crime  alleged  against  the  party  witb 
COnvenLn;  (.vruint),  vihcrSuT  tli,"1  commitment  be  by  the  privy 
council,  or  any  other  authority,  as,  that  it  is  for  treason,  or  fe- 
lony, or  suspicion  thereof;  otherwise  the  officer  is  not  parish* 
able,  by  reason  of  inch  mittimus,  for  suffering  the  party  toes. 
cape  ;  and  the  court  before  whom  he  is  removed  by  habcaf  cor- 
pus ought  to  discharge  or  bail  him  ;  and    this  doth  not  only 
hold  where  no  cause  at  all  is  expressed  in  the  commitment,  bit   j 
also  where  it  is  so  loosely  set  forth  *,  that  the  court  cannot  si-    j 
judge  whether  it  were  a  reasonable  ground  of  imprisonment.  I   - 
Hawk.     2  Inst.  52.  *  A 

Therefore,  if  it  be  for  felony,  it  ought  to  contain  the  if* 
r:;:l  nature  of  i!i«  felony,  briefly,  as  for  felony, /or  the  death  tf 
tutu  tin  one,  or  for  burglary  in  breaking  the  house  of  sveh  U 
one  ;  and  the  reason  is,  because  it  may  appear  to  the  judges  rf 
the  King's  Bench,  upon  an  habeas  corpus ,  whether  it  be  felon 
or  not.     2  Hale's  Hut.  1C2. 

For  when  the  species  of  crime  docs  not  apppcar,  it  does  not 
appear  to  the  court  th.a  the  otfcnderi*  not  bailable,  and  there*: 
fore  thry  will  bail  hi:si.      Foriescue  14J.     2  Term  Rep.  255 


Or  thin, 

Monmouthshire,     1       rp    iX    i        -    „r 

7      >       lo  the  keeper  of 
to   wit.  J  l 

Receive  into  your  custody  the  body  of  O  O  herewith  sent  yw^ 
brought  before  me  J  1\  e<q.  one  of  hit  majesty's  justices  "J  tht^ 

peace  in  and  for  the  so  >d  county,  by  A  C,  constable  of and 

charged  upon  the  oath  of —— —    on  a   violent  suspicion  sfl 
having  been  concern-  d  urith  A  [iandC  I),  nod  other*,  in  divert, 
felonies,  and  particufji  ly  for  feloniously    taking   and  leading. 

axzay  one  gelding  of  the  value  <f of  the.  gwnU  and  chattcki 

of  one  V  Y*  ;  and  for  further  examination*  lam    softy  keep  w 
your  custody,  until  he  shall  be  diaeharged  by  due  a«.v/';co/7«i 

Oivcn  under  my  hand  and  seal  at /»»*.* aay  oft 

c\c. 


1 


-ta£> 


*  A«  wliorc  n«i«*  \ri\<  rrxnmil'ti]  fir  iniiiituM  rontnmu'v  lu  i'»o  high  cc»*  ^ 
mi-^ioii  murt,  1  lu  <'.  IUjk  ?4>--nr  t\>;  n  1um:«^  >•»  ih^mit  ot-ii.;v  i;;eru  i>»  c*11"  ^a 
tain  aihv.li-.-*,  1  /»r/.  /.c/».  ■.:'!',  *-l"i  —  *-r  J-  r  i,»  ..ii  1,1  Ut  ii.iv."  ir  a.iii  »yr<&  v_; 
>j)ok'-*n  aL  llit:  council  laiiiv,  Cn.  G«.\  L>.»,  .S7V.    J    •  ...;  .  .-.-r  i-v.  540.     _    % 

And  a  warrr.iit  to  aii;wr  iu  S'lch  llnngj  u*  i.iil!  bc«i.j^u.i.  .:g*iusli.i«  *  . 
utlrrlv   auain.ot  law.      'j  Ins!    :>V\. 

S.j  a!\u  lut!»  a  .-iMiittiiiruc  wi.  wl.i^li  r;in  lliui  ^as  an  a;>prc:.iiie  -if   iefT*»t»    j 

f>r  Ut.-ubryin-  his  i;..ien;i;ri'»  cr  aitsi-io*-),  fowii  iiCi<!  !>..»J  :   I   r  Uii'£  m  ^  "^ 

il.'^i.tx.'M  ,  .  jt  did  ,.,,.  »-.jnt:;i:.s.ii!:".Pi::  :ir' ::■'.•  v.      h.  \.  LurtJ,  iMiutA'*    '. 
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'  If  is  also  safe  to  set  forth,  that  the  party  is  charged  upon  On  o*ib. 
tth,  although  it  is  not  absolutely  necessary.     2  Hawk.  c.  10. 

17. 

And  erery  such  mittimus  ought  to  hare  a  lawful  conclusion ;  Concluitei. 
tt»eiy,  that  the  party  be  safely  kept  until  he  be  del  ire  red  by 
%  or  by  order  of  law,  or  by  due  course  of  law,  or  that  he  be 
?pt  till  farther  order,  which  shall  be  intended  of  the  order  of 
*,  or  to  the  like  effect;  and  if  the  party  be  committed  only 
urwint  of  bail,  it  seems  to  be  a  good  conclusion  of  the  com. 
Itoent,  that  he  be  kept  till  he  find  bail ;  but  a  commitment, 
tile  person  who  makes  it  shall  take  further  order,  seems  not 
%good;  and  it  seems  that  the  party  committed  by  such,  or 
pother  irregular  mittimus,  may  be  bailed.  2  JIauk.  c.  19. 
18. 

And  in  CrirtheuPs  Reports*,  this  distinction  is  taken ;  that 
fere  a  man  is  committed  for  a  crime,  the  commitment  must 
wntH  ditcliarged  according  to  lazs  ;  but  for  contumacy,  untU 
comply j  and  perform  the  thing  required ;  for  in  that  case, 
shall  not  lie  till  sessions,  but  shall  be  discharged  upon  the 
forming  his  duty.     Cart  hem  153. 

But  if  the  conclusion  be  irregular,  it  doth  not  seem  to  make 
warrant  roid;  but  the  law  will  reject  that  which  is  sur- 
Mge,  and  the  rest  shall  stand  ;  so  that  if  the  matter  appear 
be  such,  for  which  ho  is  to  remain  in  custody,  or  be  bail- 
;  he  shall  be  bailed  or  committed,  as  the  case  requires,  and 
:  discharged ;  but  the  wrong  conclusion  shall  be  rejected. 
laic's  Uiit.  584. 

Ind  it  is  to  be  observed,  that  commitments,  grounded  upon 
I  of  parliament,  must  pursue  the  co'iicIuskkis  which  the  sta- 
te prescribe.   2  Ifazck.  c.  16.  s.  13. 

Finn  where  churchwardens  were  committc-t  on  43  FJiz.  e.  $, 
fthe  warrant  concluded  in  the  common  form,  namely,  until 
|  At  duly  discharged  according  to  lazo,  and  (he  .statute  hav. 
;' appointed  that  the  party  should  there  remain  until  ho 
Mr#  account ;  for  want  of  such  conclusion  they  were  d is. 
tried.     Carthem  152, 153. 

where,  a  statute  appoints  imprisonment, but  limits  no  lime  how  For  vint  :;:;,e 
$;  in  such  case  the  prisoner  must  remain  at  the  discretion  of 
(court.  Crompton  171.  Drdton,  c  170. 
But  a  commitment  by  the  justices  of  the  pear*?,  almost  in  all 
to  (except  for  the  peace,  good  behaviour,  felony,  or  higher 
feces),  is  but  to  retain  the  party,  till  he  hath  made  fine  f<» 
ffcitg  ;  and  therefore  if  he  oiler  to  pay  it,  or  lind  sureties  by 
PPpiaance  to  pay  if,  he  ought  not  to  b<*  committed,  but  to 
""  >ered  presently.     J)alton%  c.   170.  />.  .^7. 

.commitment  should  contain  the  iia.neaud  surname  of  the  >Vher<«  *ii- 
.,  committed,  if  known;  if  not  knouii,   iheu  it  may  besuf-  i»*nv<  ■:*;»?  • 
**  to  describe  the  person  by  his  v;e,  stating  complexion.  "ol  kn  'wu- 
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colour  of  hi)  hair,  and  the  like  ;  ami  to  add,  that  he  i 
tell  his  name.     1   link's  Hist.  57 t. 

VI.     At  akou  charge  offender*  are  to  be  «. 
ton. 

dffn.irr.,  if         By  3  Joe.  1.  e.  10,  Every  person  that  shall  be  co 

kbit  MbvMina  gaol  within  uny  county  or  liberty,  by  any  justice, 

«U'n«  i  fence  or  misdemeanor,  (having  means  thercuuto)  shal 

own  charges  for  so  sending  them  to  gaol,   and  the  c 

of  such  as  guard   them   to  gaol ;  and  if  any  such   y 

refuse,  at  the  time  of  commitment,    to  defray  the  -. 

or  shall  not   then  pay  thu  time;  then  such  justic 

writing  under  his  hand  and  seal,  gj*e  warrant  to  tin 

where  such   person   shall  inhabit,   or  from    thence 

committed,  or  where  he  sharl  hate  any  goods  within 

or  liberty,  to  sell  so  much,  as  by  the  discretion  of  t 

tire  shall  satisfy  the  said  charges  :   the  appraisement 

by  four  of  the  honest  inhabitants  of  the  parish,    an 

plus  delivered  to  the  party. 

■ad  if  mi  able,      And  by  27  Geo.  4.  e.  3.  *.  1,  4,   When  any  pers 

(n't)'' 'u*iti *  "ut  'nH  t01"1'  or  '"Oiicy  within   the   cuitiily  where  he  is 

•"  (tittolutj    ficletil  to  hear  Hie  charges  of  himself,  and  of  those 

ikUi.  Win,   is  committed  to  gaol,   or  house  of  correction, 

from  any  justice,  then  on  application  by  any  consU 

officer  who  conveyed  him  lo  uny  justice  for  the  tarn 

place  (stirh  justice)  shall  Upon  oathesamine  into  an 

the   reasonable  captures  lo  be   allowed   such  office 

forthwith  without  fee,  by  warrant  under  his  band  a 

iter  the  treasurer  of  the  county  to  pay  the  Mine,  w I 

treasurer  is  to  do,  as  soon  as  he  receives  such  warn 

v       .  ■    iiij  turn  so  paid  shall  be  allowed  in  his  accounts,  excep 

iiloei.  K*  •  '"  *  "f"   county  (he  expends  (alter  examine 

oath,  flnd  allowed  by  such  justice,  without  fee)  thai 

the  oterseiTS  of  the  poor  of  the  parish  where  Ik 

appreheuded t . 

I'll.     To  a h*t  court  suih  commitment!   arc) 
J<cd. 

Oadnof  By  Si/en.   7.  e.  3,  Et  cry  sheriff,    bailiff  of  fit 

fniMutn,  etery  other    person,  having  authority  or    po«w«| 

gaol,  or  of  prisoners  for  felony,  shall  certify  tfcaai 


»  As  the  chstge  for  r 


inS  uvfrndCrs  under  (]■•  h 
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h  prisoner  in  their  keeping,  and  of  every  prisoner  to  them 
imitted  for  any  such  cause,  at  the  next  general  gaol  delivery, 
re  to  be  calendared  before  the  justices  of  the  deliverance  of 
same  gaol,  whereby  they  may,  as  well  for  the  king  as  for 
party,  proceed  to  make  deliverance  of  such  prisoners  ac* 
ding  to  law  ;  on  pain  to  forfeit  to  the  king,  for  every  da* 
Jt  there  recorded,  100  shillings. 

FJ//.     By  what  means  the  party  may  be  discharged. 

i  prisoner  be  brought  before  a  justice,  expressly  charged 
felony  upon  oath,  the  justice  cannot  discharge  him,  but 
bail  or  commit  him.  2  Hale's  Hist.  121. 
where  a  person  is  legally  committed  for  a  crime  certain- 
ring  to  have  been  done  by  some  one  or  other,  he  can- 
hht  lawfully  discharged  by  any  other  but  the  king  *,  till  he 
teqnitted  on  his  trial,  or  have  an  ignoramus  found  by  the 
d  jury,  or  none  to  prosecute  him,  on  a  proclamation  foi 
rpose,  by  the  justices  of  gaol  delivery.     2  Hazsk.  c.  16. 


r 


it  if  a  person  be  committed  on  a  bare  suspicion,  without 
appeal  or  indictment  for  a  supposed  crime,  where  it  after- 
j*  appears  that  there  was  none :  a*  for  the  murder  of  a  per- 
oght  to  be  dead,  who  afterwards  is  found  to  be  alive  ;  it 
holden,  that  he  may  be  safely  dismissed,  without  any 
proceeding;  for  that  he  who  sutlers  him  to  escape,  is 
pWly  punishable,  only  as  an  accessary  to  his  supposed  of. 
1^5  and  it  is  impossible  that  there  shoulJ  be  an  accessary 
there  can  be  no  principal ;  and  it  would  be  hard  to  pn« 
efor  a  contempt  found  on  suspicion,  appearing  in  so  un- 
man ner  to  be  ground  loss.  2  Haick.  c.  10,  jr.  22. 
if  he  be  charged  with  suspicion  only  of  felony,  yet  if 
no  felony  at  all  proved  to  be  committed,  or  if  the  fact 
ft  felony,  be  in  truth  no  felony  in  point  of  law,  the  jus- 
whom  he  is  brought  may  discnarge  him  ;  as  if  a  man 
;ed  with  felony  for  stealing  a  parcel  of  the  freehold,  or 
torying  away  what  was  delivered  to  him,  and  such  like,  for 
jMbere  may  be  cause  to  bind  him  over  as  for  a  trespass,  the 
~  %  may  discharge  him  as  to  felony,  because  it  is  not  felony. 

V#  Hitt  ni. 

ft  man  be  killed  by  another,  though  it  be  by  misadren. 

dcfcmiendo[v/W\i\\  is  not  proper!  \  felony), or  in  making 

It  npoa  a  minister  of  justic*  f  in  execution  of  his   office 

not  at  all  felony),  yet  the  justice   oMght  not  to   (lis- 

;  for  he  must  undergo  his   trial   for  it  ;  and  there. 


«,  by  «vm*  <ffl<»  of  the  king'*  courts,  or  hy  wnu<  ma/i*trat«  duly  «u« 
t   1  Baton*  Abr.  ^S-i. 


j 


COMMON  PRAYER. 


c&E? 


"""''  Ry?  Jt  3  Eds-.  9.  t.  I,  atidOEcT.  6.  r.  1,  wfi< 
pealed  by  1  Mar.  .;*»«.  2.  c.  '.!,  and  retired  by  1  £i 
common  prayer  book  wu  first  established,  under  i 
lies  ;  but  the  same  penalties  being  repealed  and  en 
Eli%.  e.  2  ;  and  13  &  14  Car.  *.  c.  4,  which  enac 
the  tame  common  prayer  with  soma  alterations,  the 
Eda.  6.  seem  at  this  day  to  be  of  little  u«e.  1 
t.  1. 
itfui-  By  1  Eli:,  c.  1.  $.  4,  5,  0,  "  If  any  parson,  ti 
c  ,lle  whatsoever  minister,  that  ought  to  My  the  laid  coo: 
pnf  or  to  minister  the  sacraments, shall  refuse  to  use  it, in 
or  other  place,  where  he  should  use  to  minister  the  : 
fully  or  obstinately  standing  in  the  same,  shall  am 
form,  or  speak  any  thing  in  derogation  of  the  said  b 
thing  therein  contained,  he  shall,  on  conviction,  foi 
feoec,  forfeit  to  tbe  king  one  year's  profit  of  all  his  i 
motions,  and  be  imprisoned  for  sis  months  ;  for  thi 
fence,  shall  be  deprived  of  all  his  spiritual  promoti 
imprisoned  for  a  year  ;  and  for  the  third  offence,  si 
veil  of  all  his  spiritual  promotions,  aud  be  impris 
life  ;  and  if  he  has  no  spiritual  promotion,  he  shall 
offence  be  imprisoned  for  a  year ;  and  for  tbe  tccom 
riiiB  life." 
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the  word  Clericut  in  an   indictment.     Dyer  203.     1    Leonard 
805. 

"  Cut  tills  shall  not  restrain  the  ecclesiastical  court  from  pro- 
ceeding against  these  oifenders,  which  said  court  may  punish  the 
uficoiLriby  a;! munition,  excommirji cation,  sequestration,  depri- 
ration,  or  other  process,  according  to  the  course  of  the  spiritual 
law."     I  Eliz.  c.  2.*.  16,  23. 

Also  if  any  person  shall  in  plays, songs,  or  other  open  words,  Anypcrsrnide* 
■peak  any  thing  in  derogation,  depraving  or  despising  of  the  said  prarmg  the 
boot,  or  any  thing  therein  contained,  or  by  open  fact  compel  or  com|,,0» 
Otherwise  procure,  or  maintain  any  minister,  to  say  any  common  p   ^ 
payer  openly,   or  to  minister  any  sacrament  in  other  form  ;  or 
bMI  by  any  of  the  said  means  interrupt,  or  let  any  minister  to  say 
tfe  said  common  prayer,  he  shall  (being  indicted  for  the  same  at 
lie  next  assizes),  forfeit  to  the  king  for  the  first  offence  100  marks, 
Lad  for  the  second  400  marks  (which  if  not  paid  iu  six  weeks  after 
*>nviction,  he  shall  suffer  six  months  imprisonment  for  the   first 
tfence,  and  tvrel-  c  months  for  the  second),  and  for  the  third  of- 
fence shall  forfeit  all  his  goods  and  chattels,  and  shall  sulfur  im- 
prisonment for  life."     s.  9,  10,  11,  W,  13.  20. 

It  has  been  made  a  question  in  the  const  ruction  of  the  words 

Enot  paid  in  six  necks ,  in  this  clause,  whether  if  the  party 
e  within  six  weeks,  the  said  forfeiture  be  not  discharged,  since 
l>  the  act  of  God  the  election  of  paying  it,  or  suffering  im- 
monment  in   lieu  of  it,  is  taken   away.      Dj/cr  £03,  231. 

If  Hatch,  c.  7-  *•  0.  r  ,cillllllf.nt  to 

And  by  13  k  11  Car.  Q.  c.  4.  .•.  7,  "  In  ail  places,  where  the  J.^  [!lt.  com„ 
fcfoper  incumbent  of  any  benefice  with  cure  dotii  reside  and  keep  m-n  grayer 
ienrate,  the  incumbent  himself  (not  having  some  lawful    impe-  '""«  *  mo'iili.. 
fenent  to  be  allowed  by  the  ordinary),  shall  once    at  leas>l   in 
Miy  month,  publicly  read  the  common  prayer  asd  service,  ami 
rtbere  be  occasion,  administer  each  of  the  sacraments,  and  other 
■n  of  the  church,  in  the  parish  church  or  chapel,  us  in  the  said 
ikis  appointed  ;  upon  pain  to  forfeit  ll.  to   the   use   of  the 
ir  of  the  parish,  upon  conviction,  by  confcs>ion,  or  proof  uf 
witnesses  upon  oath,  before  two  justices;  and  in  default  of 
lent  within  ten  days,  to  be  levied    by   distress  and   salo    of 
i,  by  warrant  of  the  justices,  by  the  churchwardens  or  over. 
of  the  poor. 
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ir 

II  HE  assessments  made  under  the  authority  oj  I.J  <Yco.  2.  c. 
K for  the  better  cultivation  of  c^ni;i«iii  lirdd- lands,  nuv  by 
Ptant  uncjer  the  hand  and  seal  ui  'one  jii^'ice.  lie  levied  I:)  ilk* 


FIELDS. ' 

It***  and  late  of  the  good*  of  erfty  pentm  a«cn.'.i,  and  ool  (ar. 

ii.,;.  ■■)  j'  inn  t'-ii  (in  ■■■,  jj  lit  demand,    rendering    (hi-   .r.  ■■■  ,   .  (jj 

Wy)  lothe  owner  after  deducting  ihe  costs  ol'  miking  inch  dn- 

lre-.s  and  sale.      1.1  Gw,  3.  c.  81,  t.  4. 

Sevaho  Title  IjtCfcOMIsn. 


COKFESSION. 


1  IIKp* 


parly's  own  HOQfalriwo,  which   is  the  highest  conii* 
dun,  may  be  either  trprm*  or  tmfilied.     t  iiaak.  c.  31. 

All  npTM  I'HiI.i.iui.  i»  where  a  petunidirrcfly  CunfeX 

rriuicmth  which  he  M  charted,  which  i*  rhc   bi«;>c-»i  com 

(1ml  can  by,  ami  may  be  recti  t  id  afier  the  jilva  «f  not  guilt/  n 
corded.     %  Hank,  c,  31.  c.  I. 

but  it  is  ■ i  lor  t!«'  court,  especially  if  it  he  out  of  cltrjj 

to  attune  ihe  pari}  tu  |>iejii,  and  put  himself  upon  hi*  trial,  u 
ii.  ii  pretend)  tu  record  niii  confession,  but  iq  admit  him  ti 
2  Huir-i  ll'fl.  9U, 
Iwpticd.  rt"  "»/''"'<'  confession,  ii  where  a  defendant  in  a  case 

piral,  do.ii  ui)t  directly  own  hiin-ii."  guilt)  ;  but  tu  a 
admit*  it  lii  yielding  <«  tin-  king--,  merry,  and  desiring  to  >«» 
tnlt  tu  a  small  line  ;  in  which  ear,  if  the  ruiirt  think  it  teat 
ci  pt  ul  null  submission,  they  make  an  eniiy  that  ihe  dcleiidal 
put  MmwlJlM  the  wen-i/  of  tlie  king,  wilhout  pulling  him  tu 
tin  oct  conlcssion  ur  plea.     1  Haick.  c.  31.  t.  3. 

lint  nu  confession  whatcer  shall,  before  final  judgment,  & 
prlic  ihr  defendant  of  tlie  priwle;-c  uf  taking  exceptions  ia  « 
irtl  uf  judgun  ii!  In  faults  apjiarciil  on  the  record;  for  d 
judjf>>  tnUf  «*  utfirio  lake.  III)  I  ice  nf  .ill  such  fault*,  and  au  yen 

as  amicus  curtu,  iuay  inform  them  of  them.     2  Husk.  c.  i 

i.  4. 
RwftariM  on        al  seems   fiat   the  confession  of  the  defendant  taken  upon 
(■•.mh.uiiuu       examination    before  justices  ol    the  peace,  or  in  discount  »i. 
Wu.iejuii.cu.  private  prtiuua,  may  he  gituli  in  evidence  against  lite  party  am 

Icsmiih  J  but  not  a^atost  others.      1  1 1  tuck.  c.  46.  t.  3. 

litil  tlu-  identity  of  these  examination!   must  be  proved  »l  I 

trial,  before  they  can  be  read  in   eiiiicnce.      Summary,  SNi 
And  it  ihcy  are  not  prated,  iliey  cauiiot  be  admitted  oraily 

for  a  con  lev  ion  being  Hie  sfruimcst  proof  of  guilt,    require*  1 

hiaJiuBt  authenticity.     V.  ii.  I7aj,  p.   btiS.     %  Husk.  Sc* 

edit.  004.  n. 

ISut  this   eonfes»ion   must   be  proted  to   ha»e  been  iih-hi 

nil  htm  t  any  promiae  of  fat  our,  uuiiace,   or  undue  (error ;  I 

it    .  ■.  obtained  under  tueh  impreuioiit,    it  caotiot  be  recan 
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Mence  against  the  party.  2  Hale's  Hist.  *85.  Lakh's  Or.  L. 
18. 

Yet  if  any  facts  are  afterwards  discorered  *  in  consequence 
inch  confession,  they  may  be  giren  in  evidence,  notwith- 
lading  the  proof  of  such  confession  is  inadmissible ;  for  a  met, 
it  exist  at  all,  must  exist  invariably  in  the  same  manner, 
tether  the  confession  from  which  it  is  derived  be  in  other  res- 
ets true  or  false;  but  facts  thus  obtained  must  be  fully  and 
ti&ctorily  proved,  independant  of,  and  without  calling  in  the 
d  of,  any  part  of  the  confession,  from  which  they  may  hare 
a  derived.  Leach's  Cr.  L.  248,  329. 
But  it  is  an  established  rule  of  law,  that  the  mere  confession 
i  crime,  without  any  one  single  circumstance  to  corroborate 
is  not  sufficient*  to  convict  a  prisoner,  unless  he  should  agaiu 
ifew  the  fact,  by  pleading  guilty  to  the  indictment.  Leach s 
i  L,  320. 

Lnd  whenever  a  man's  confession  is  made  nse  of  against  him, 
lost  all  be  taken  together,  and  not  by  parcels.  2  Hawk.  c. 
s.  5. 

bul  all  those  who  on  their  examination  own  themselves  guil-  Offenders  coot 
if  a  felony  alledged  against  them,  and  are  charged  iu  their  fe*"ng»  not 
timus  with  the  felony  so  confessed,  seem  to  be  excluded  from  bai**We* 
;  for  bail  is  only  proper,   where  it  is  not  clear  whether  the 
ty  be  guilty  or  innocent.    2  Hawk.  c.  15.  s.  40. 


The  eeje  wai  thus :  an  accessary  after  tbe  fact,  by  receiving  stolen 
Itj  «ade  a  fall  confession,  under  a  promise  of  favour }  in  consequence 
«ef the  property  wm  found  in  licr  lodgings, coucesled  under  and  between 
lacking  of  her  bed  :  the  court  rejected  evidence  of  the  confession. but  ad* 
stf  the  proof  of  finding  the  property,  although  the  discovery  was  solely 
■  in  consequence  of  tbe  confession. 


CONSPIRACY. 

F.     WJio  may  be  deemed  guilty  of  it. 

II.    In  what  manner  such  offenders  are  to  be 

■ 

punished. 

J.     Who  may  be  deemed  guilty  of  it* 

i 

CONSPIRACY,  as  defined  by  statute,  is  as  follows:  Con-  what  hub/ 
mors  be  tkejf  thatdoconj'rdtr  or  bind  themselves  by  oathy  statute. 
injjif,  or  other  alliance,  that  every  of  them  shall  aH  and 
tn.  1.  Mm 
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in,  may  be  indicted  for  a  conspiracy,   notwifh-  Combinations 
ntes  which  regulate  their  work  and  wages  do  not  »niong  journey- 
of  prosecution*;  for  the  offence  consists  in  the  mui* 
not  in  the  refusal ;  and  a  conspiracy  of  any  kind 
■  the  matter  about  which  they  conspired  may  be 
to  do,  if  they  do  not  conspire  to  do  it.     8  Mod* 

i   conspiracy  to  do  a  lawful  act  to  an  unlawful 

although  no  act  be  done  in  consequence  thereof.  T 

Piracy  Is  the  gist  of  the  indictment,  and   though 

in  prosecution  of  it,  it  is  a  complete  and  con* 

»  of  itself.     1  Salkcld  174. 

of  conspiring  need  not  be  proved  on   the  trial, 

acted  by  the  jury  from  collateral  circumstances. 

Mtt.     1  Strange,  144.    * 

aulictment  against  husband,  wife,  and  servants, 

Joruiu  the  prosecutor's  trade,  by  bribing  his  ap- 

I]  the  articles  which  he  manufactured,  evidence 

defendants  had,at  different  times,givon  money  for 

though  it  was  not  proved  that  more  than  one 

time,  or  that  there  was  any  previous  communis 

them,  was  hold  sufficient,  the  defendants  being 

Lad  concerned  in  the  same  business.  K.  t.  C>pey 

K-ties  concur  in  doing  the  act,  although  they  were 
cqaaiuted  with  each  other,  it  is  a  conspiracy s 
^*>.  3.     1  Hawk.  890.  edit.  348. 

ls  .on  the  case,  in  the  nature  of  a  writ  of  conspi-  Anions  fur.' 
«i  false  and  malicious  prosecution,  for  any  crime, 
mmt  not  capital,  though  it  doth  not  proceed  to  an 
1 1  :  or  appeal,  and  the  same  damages  may  be  re- 
Action,  as  in  a  writ  of  conspiracy,  for  the  spe- 
*e  ground  of  the  action.  1  llaxL  c.  72.  s.  2. 
»378. 

fcjon  for  a  malicious  prosecution,  it  is  iacunibeafc 
t^>  shew  that  the  original  suit,  wheresoever  iasU- 
Vd,  for  otherwise  he  might  recover  in  the  ac- 
Vkrds  be  convicted  upon  the  original  suit.   1  Dou* 

vse  he  must  produce  and  prove  a  copy  of  the  ac. 

1 ,  the  substance  of  the  evidence,  the  r.hurgcs  of  ac- 

«ircumvtances  wh:ch  shew  fh*»  prosecution   was* 

Without  probable  cause.     Bulla" $  Nisi   Priusy 


fcament  inttit'tcd  l»y  Act  of  patiiitTnont  upnn  combination^ 
«iti  in  various  trades,  wrf  title    aiANHACTUKhS,   aud 

M  ra  2 
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On  •!*<■■«  tn-  It  *[fo  plainly  appear*  from  (he  words  of  the  statute, 
mi  t*  «Kili j  of  „„„,„  ,1^  cannot  be  guilty  nf  a  conspiracy  within  the 
■  coaipit-cy.     rf  .( .  ,hcrrfo(t  if  jIi  the  defendants  be  acajuittnl  lull  i 

!  acquittal  of  the  rctt,  i*  the  acquittal  of  that  ona  alia  ;  a 

the  umc  ground  no  sue h  prosecution  is  maintainable  a 
husband  and  wtfa  only,  hceane  they  arc  esteemed  bet  u 
son  in  law,  ind  arc  presumed  to  hare  bat  one  will.  1  / 
71.  t.  8. 
■at  judgment  Bat  judgment  may  be  given  against  one  Jeff  ad  ant,  b> 
r "Jm7  if*!""  otner  '*  *"*'  i  '*"'  uPon  *"  Information  again*  I  two  fot 
d*fri''i«iii'.et»-  sP'r*ey,  where  one  only  appeared,  and  was  found  guilty 
lott  'I  r  other  '  "■■■!  Mi  taken  in  arrest  of  judgment,  that  to  every  coo 
i*  |j»  J,  there  ilmiild  be  two  persons  at  least  ;  whereas  here,   or 

was  brought  in  and  found. guilty,  and  the  other  might  be 
tod  :  But  the  Court  held,  though  the  other  defendant  mt| 
^  an  Opportunity  to  acquit  himself,  and  was  not  concluded 

verdict  against  (he  first ;  yet  as  the  matter  then  stood, 
pearcd  to  be  found  guiltv,  the  conspiracy  hating  been  f 
it  was  laid,  and  iii.it  therefore  judgment  might  be  given 
one  before  Aw  trial  of  the  other.*  The  Kmg  r.  Kinnei 
Moore,  I  Strongs  [03. 
led  ■heifer*  Soafcoit  bath  hni  determined,  on  the  authority  of  th 
""  case,  that  one  couspiratormay  he  convicted    after  the  < 

dear),  for  there  in  no  possibility  or  contradictory  rerdicti 
case.     K.  r.JVicoUt,    1  Strange  1K7. 

*" ' "n  'he       Also  an  action  on  the  rtucfn  the  nature  of  a  amtpirc 

br "j^wVujit  **  tmmBht  »g*i"»  one  only  :  and  if  such  an  action  be  1 
tDtl        '         against  several  persons,  and  alt  but  one  be  acquitted,  ye 
mentmay  be  giien  against  that   one   only.     1   Hank. 
'.ft. 

But  u  to  an'  action,  there  is  a  diiereacc,  where  It  i*  B 

sgaimrltwo  persons,  by  mrit  of  cofupfracy,  and  whe* 

brought  specially,  vpo*  the  core  in  nature  of  scosupiraej 

wrong  done  by  two  person*.     In  the  first,  If  one  pe  fou 

guilty,  tin  judgment  must  be  arrested  ;  but  not  so,   if  ( 

fonnd  not  guilty  jn  the  latter.     Marsh  t.    VmughmK  awd 

Cro,  Elk.  701.     Subley  t.  MM  and  mto'aar,    1  WUm 

Emin>oai  pro-      ItHemi  not  to  be  any  justification  of  a  confederacy  k 

»?■«  "£  "oris-  on  "  *"**  ***  IMUcion*  protecntion,  that  the  indictm—t 

dicUon"  in  "the  P^j  which  was  preferred  or  intended  to  be  preferred  in 

watt,  no  <i-     ance  of  it,  was  Insufficient  +,  or  that  the  court  wherein  tk 


*    A  case  was  cited,  where  seven 

anil  tvo  only  were  foiind  piilty  ;  and  it  iu  objected,  that  them  ■ 

tomakaariati  1ml  lln  in  lii  I nl      uliisiiig  II nlnill  ■  injUia 

■ant  was  fivea  aamintt  the  datadants. 

.    *  On  in  action  for  a  malicions  proMcutioa,  it  iioo  otjeotiH  flat  I 

feudist  was  acquitted  an  a  defect  in  the  indictment,  ana"  Mt  apse  K 
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atlon  wu  carried  on  had  no  jurisdiction  of  the  cause,  or  that 
matter  of  .the  Indictment  did  import  no  manner  of  scandal, 
that  the  party  grieted  was  in  truth ,  in  no  danger  of  losing  either 
life,  liberty,  or  reputation  ;  for  notwithstanding  the  injury 
ended  to  the  party  against  whom  such  a  confederacy  is  form* 
may  perhaps  be  inconsiderable  ;  yet  the  association  to  per* 
t  the  law  in  order  to  procure  it,  seems  to  be  a  crime  of  a  ?ery 
fc  nature,  and  justly  to  deserre  the  resentment  of  the  law. 
lew*,  e.  n.  c  & 

Neither  is  it  any  plea  for  one  who  b  prosecuted  for  such  an  Intent*°n  to 
kwfbl  confederacy,  that  nothing  more  was  intended  by  him,  S^iTm  no  pic. 
tejtjy  to  give  his  testimony  in  alegal  course  of  justice,  against  in  conipirac/.* 
I  fifty,  to  whose  prejudice,  such  confederacy  is  supposed  to 
m  been  formed,    1  Hawk.  c.  72.  s.  4. 
Far  notwithstanding  it  may  be  said,  that  it  would  be  a  great 
ceuragement  to  legal  proceedings,  to  make  persons  liable  to  a 
Waal  prosecution,  for  barely  intending  to  give  their  evidence, 
A  it  irould  be  a  prejudging  of  a  cause,  to  try  the  truth  of 
&  testimony,  intended  to  be  giren  in  it,  before  the  cause  itself 
iarsflinated ;  yet  the  law  will  rather  Tenture  this  mischief,  than 
fa  so  flagrant  a  villainy  to  go  unpunished.    1  Hawk.  c.  7t. 

However,  if  there  be  any  probability,  that  the  principal  cause 

lever  be  tried,  it  seems  proper  to  apply  to  the  court,  to  stay 

fc  trial  of  the  confederacy,  till  the  merits  of  the  principal  cause 

Netemined.    1  Hawk.  c.  72.  s.  4. 

let  it  seems  certain,  that  no  one  is  liable  to  any  prosccu*  No  juror  liable 

h  whatsoever,  in  respect  of  any  verdict  given  by  him  in  a  to  ptottcstiup, 

Naal  matter,  either  upon  a  grand  or  petit  jury.     1  Hawk.  c. 

And,  as  the  law  has  exempted  jurors,from  the  danger  of  incur-  Or  judge. 

(any  pnnishment,in  respect  of  their  verdict  in  criminal  causes, 

nth  alto  freed  the  judges  of  all  courts  of  record,  from  all 

tecutkms  whatsoever,  except  in  the  parliament,  for  any  thing 

|a  by  them  openly  in  such  courts  as  judges.    1  Hawk.  c.  72. 

'• 

f«t  if  a  judge  will  so  far  forget  the  dignity,  and  honour  of  his 
t»  as  to  turn  solicitor  in  a  cause  which  he  is  to  judge,  and 
Nftlv  and  extrajudicially  tamper  with  witnessi  s,  or  labour 
-fly  M  hath  no  reason  to  complainyif  he  be  dealt  with  accord - 
to  the  same  capadty,to  which  he  so  basely  degrades  himself. 
tatfc.  C.  72.  S.  6.  The  eompirecy 

to  confederacy  whatsoever  to  maintain  a  suit,  can  come  must  be  taiie 

end  malicious. 


<«* 


i  ftr  a  bad  indictment  ferret  ell  the  pwTpoeei  of  malice,  by  putting  the 

£'  ID  espeoce,  end  exposing  him,  hut  it  duet  not  serve  the  purpose  of  jiw- 
hthgiug  the  petty  to  justice,  if  guilty.     I  Strang  69  U    i'lcrmMep. 


I, 

ii 


So  if  the  defendants,  in  a  writ  of  conspiracy 
probable  cause  of  suspicion,  they  shall  be  d 
where  bung  accused  of  a  conspiracy  for  im 
ton  of  larceny,  they  ran  shew,  that  a  larceny  «s 
such  a  time  and  plare,  and  that  the  party  cbargi 
such  larceny,  was  found  by  them  at  the  tunc  ti 
with  suspicious  circumstances;  or  where  person) 
with  a  conspiracy,  for  indicting  another, fur  felon 
away  a  woman  with  great  licence,  and  unmix 
prove,  that  they  saw  the  persons  whi>m  they  so 
armed  in  a  warlike  manner,  and  following  af(e 
truth  actually  did  the  felony,  aud  that  it  was  t 
port  of  the  country,  that  (hey  were  all  of  a 
some  have  said,  that  there  is  a  necessity  to  pit 
specially,  and  that  it  ran  not  be  given  iu  evidiuct 
issue.     1  Hawk.  c.  72.  t.  7. 

And  upon  an  indictment  for  a  conspiracy  laid 
as  in  Middlesex,  wheic  acts  douc  by  somu  of  < 
arc  proved,  acts  done  by  oilier*  of  (he  conspti 
rountiei)  may  lie  g'ueir  in  evidence  against 
Jionts,  cited  in  4  EaUU  Rep.  171.  in  the  case 
»oc,  4  East's  Hep.  Ifi-J. 

11.  In  what  manner  such  offrndm  ere  ft 

Those  who  are  convicted  of  a  conspiracy,  at 
party,  shall  only  have  judgment  of  fine  ant 
and  render  to  the  plaintiff  his  damages.  ] 
I.  9. 

And  be.  who  is  roniictcd  at  the  suit   of  (In 
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«p  lad  wasted,  and  hia  body  imprisoned.     1  Hawk.  e.  72, 
*.  0. 

This  is  commonly  called  a  villainous  judgment,  and  is  given 
bv  the  common  law,  and  not  by  auy  statute;  and  is  said 
generally  in  some  books,  to  be  the  proper  judgment  upon 
ererj  conviction  of  conspiracy  at  the  suit  of  the  king,  without 
•ay  restriction,  to  such  as  endangered  the  life  of  the  party ;  but 
tin  point  is  no  where  found  to  be  settled.  I  Hawk.  c.  72. 
1.9. 

Bat  this  judgment  hath  been  but  seldom  given,  there  being 
M  instance  of  it  since  the  reign  of  Edtsard  the  Third.  2  Bar- 
rm  996,  997.     2  Inst.  383,  384. 

And  at  this  time,  the  usual  method  that  is  taken  to  punish 
tie  party,  is  by  pillory,  fine,  and  imprisonment,  and  till  they 
hi  sureties  for  their  good  behaviour  for  a  ccrtaiu  time.  2  Bur* 
rows  1027. 

A  conviction  of  conspiracy  renders  the  party  infamous,  and  Cannot  bt  * 
htroys  his  competency  as  a  witness ;  but  it  is  the  infamy  of  witness. 
ie  crime  which  destroys  the  competency,  and  not  the  nature  or 
•ode  of  punishment  Leach's  Cos.  Cr.  L.  382.  2  Wits.  18. 
Hole's  Hist.  306. 

Yet  if  the  king  pardon  such  offenders,  they  are  thereby  Pirdom 
Bndered  competent   witnesses,    though  their  credit    is    still 
»  be  left  to  the  jury.     1  Hale's  Hist.  306.    2  Hale's  Hist. 
78. 

And  on  a  motion  in  arrest  of  judgment,  the  defendants  must  Moving  in  ar. 
B  personally  present  in  court.  rest  of  jodg-  ' 

The  venue   must  be  laid  where  the  conspiracy  was,  not Inen^* 
Iftere  the  result  of  the  conspiracy  was  put  in  execution ;  L*?*0! *"«  T€* 
ad  confederacies  are  one  of  the  articles  in  the  commission Due* 
foyer  and  terminer  to  be  inquired  of.     1  Ld.  Raymond  378, 

79. 

And  as  justices  in  sessions,  under  the  general  words  of  the  Sessions  hav* 
Om  miss  ion ,  have  cognizance  of  trespasses,  though  not  com-  jurisdiction. 
fitted  with  force  and  arms,  and  of  all  crimes  that  tend,  cither 
Erectly  or  consequentially, to  a  breach  of  the  peace ;  so  a  cou- 
Mracy  which  is' a  trespass,  and  tends  to  a  breach  of  the  peace, 
*  much  as  a  cheat  or  a  libel  does,  is  within  the  jurisdiction 
r,  and  indictable  ac  the  sessions.    1  Black.  Rep.  368.  3  Bur* 

H»  1320. 

It  is  also  every  day's  practice,  to  proceed  by  way  of  infor.  Information 
taiion,  either  in  the  name  of  the  attorney  general,  or  of  gnmaM*. 
be  master  of  the  Crown. oilicc,  for  conspiracies,  whether  to 
cruse  an  innocent  person,  or  to  impoverish  a  certain  set  of 
kwfuK  traders,  or  to  procure  a  verdict  to  be  unlawfully  given, 
r  causing  persons  bribed  for  the  purpose,  to  be  sworn  on  a 
fcf  -  and  other  such  like  crimes  doue  principally  to  pmau 
Vsopj.     2  Hawk,  c.  26.  s.  1. 


cuiuajQt-uujrua  great  eipence,  is  ruuire  ju 
although  the  offence  iuelf  appears  to  be  a  n 
for  prosecution;  yet  justice  may  enactoally  be 
granting  aomformatkwn;  and  it  is  man  proper  ma 
take  the  common  remedy  and  proceed  by  way  of  i 
t.  Campion,  QUdecoft  Caret  248. 
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The  aatiqaiij  X  HE  origin  of  the  office  of  conttabie  appear) 
of  Ik.  0ffi«.  \m  fa  mBeB  obscurity,  to  be  ascertained  a 
day  with  precision  ;  and  respecting  the  ctymolog; 
from  whcDca  iodic  information  might  be  derived, 
rions  opinion t,  all  of  which,  like  those  on  otbi 
icureri  by  antiquity,  seem  to  be  merely  conjccturi 
The/b-rf,  according  to  Sir  Hen.  Spelean  and  J 
which  Mr.  Justice  Biadtttose*  incline!  to  adopt 
derived  from  the  Latin  comet  itoiuii,  an  oncer  v 
the  empire;  to  called,  became,  like  the  great 
Frame,  as  well  ai  the  lord  high  torn  table  of  Ewj 
to  regulate  all  matters  of  chivalry,  tills,  tour  nam  t 
of  arm*,  which  were  performed  on  horseback  :  fit 
office  of  lord  high  constable,  says  Loaibartie+,  thi 
■tabliship  of  hundreds  or  franchises,  was  at  firai 
fetched,  and  is,  as  it  were,  a  very  finger  of  that  ha 
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id  directs  u  Thai  in  every  hundred  and  franchise  two 
n  shall  be  chosen  to  make  the  view  of  armour,  and 
)f  towns,  and  of  highways,  and  such  as  lodge  stran* 
plandish  towns,  for  whom  they  will  not  answer." 
itatute  of  Winchester,  although  it  may  gire  some  ap. 
reason  to  theabove  opinion,does  by  no  means  support 
xtod  in  Lambarde  and  Coke,  that  sueh  constables 
ntroduced  by  that  statute  :  for  it  does  not  say  that 
be  such  officers  constituted,  but  only  seems  to  gire 
iter  authority,  supposing  that  there  were  such  before, 
of  that  act  +  ;  and  that  there  were  constables  before 
,  cannot  be  doubted,  as  they  are  mentioned  in  a  prior 
oely,  Stat.  Westm.  1.  3  Ed.  I.e.  15  J. 
id  opinion  is,that  it  is  derired  from  the  Saxon  koning 
ting  or  koninge  signifying  a  prince,  a  king,  or  chief 
tapte,  a  prop  or  stay ;  and  so  koning  staple,  by  con- 
as  much  as  to  say  the  prop  or  stay  of  the  king  ;  or 
>rding  to  some,  the  chief  man  of  the  division,  as  the 
stalle,  stafie,  or  stable,  signifies  also,  in  the  same 
standing-place,  division,  or  department,  similar  to  the 
tio. 

i  opinion  is,  that  it  is  derired  from  the  two  old  Saxon 
words  koning  or  ky nvnge,  signifying  a  prince,  a  king, 
i,  and  stapeUn,  which  signifies  to  gather  together ; 
awe  deems  most  probable,  because  it  agrees  the  best 
lice,  not  only  of  constable,  but  also  with  that  of 
borrowhead,  or  head-borough,  third  borough,  chief 
thingman.  Shave's  Par.  L,  c.tti.s.  2. 
,it  is  clear  that  the  sundry  names  of  high  constables, 
es  of  lathes,  rapes,  wapentakes,  hundreds,  and  fran- 
1  the  divers  names  also  of  petty  constables,  tything- 
olders,  boroheads,  headborows,  chief  pledges,  and 
,  if  there  be  any  such  that  bear  office  in  towns,  pa- 
cts, tythings,  or  borows,  are  all  in  effect  but  two, 
f,  constables  and  borshotders.  Lambarde* s  Duty  of 
5. 

-  were  officers  at  common  law  in  the  time  of  the  Sar* 
being  at  that  time  both  constables  of  hundreds,  and 
ables.  Fortesque9s  Rep.  130. 
to  be  observed,  that  by  the  ancient  laws  of  this  realm, 
timing  of  king  William  the  Conqueror,  it  was  or. 
the  better  preservation  of  the  peace,  preventing 
repressing  malefactors,  that  all  the  inhabitants  should 
ves  into  distinct  societies  of  ten  men,  and  their  res- 
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'#  Rep.  13Q.     2  Hawk.  c.  10.  s.  J  3, 
*  under  title  PAIL,  div.  VJLLU 
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pcctire  families  iu  a  company,  and  that  every  of  these  t 
■mould  be  surely  and  pledge  for  the  good  ln.hu lour  of  ll 
so  that  if  my  one  oi  them  committed  any  crime,  they  ! 
see  him  forthcoming,  or  in  default  thereof  lie  joerced ;  and  (beset 
tlu.ieictef.il  sociulies  came  in  some  places  tobe  called  even  *t 
tilt"  day  borough*,  or  rather  boreii,  from  the  old  word  bono'., 
signifying  pledges  or  sureties.  Lambartk's  Duty  of  Cmlt. 
lies  5.  Shave's  Par.  h.  c.  61.  s.  3.     Comp.  Par.  Off.  3. 

!□  some  places,  these  companies  Here  called  ti things,  been 
they   contained   the   number    of  ten  families;   aud  even  III 
times  ten  do  make  an  hundred,  so,  because  it  was  then  also  la,  i 
pointed, that  ten  of  these  companies  should, it  certain  tiBi«,wcl  1 
together   for   their   mailers   of  greater    weight,    therefore  std  I 
meeting  or  assembly  was  and  jet  is  called  *  hundred.    Is*. 
barde's  Contt.  .■>.     Cvmp.  i'ar.  Off,  2. 

l.very  one  of  these  enmpanics,  tithing;,  or  borocs,  used  to 
choose  one  mau  amongst  themselves,  tg  speak  ami  ad  iu  lit 
name  of  the  real ;  this  person  in  some  places,  as  in  Ilantpskifi, 
and  all  the  western  part*,  Has  called  the  trVi/tigman,  as  beinf 
the  principal  man  of  the  tithing  ;  In  other  places  he  was  cafe 
the  hcadborouph,  or  boroughhead,  mid  in  other  places  ihetW 
pledge;  and  in  some  other  places,  as  in  Kent,  he  was  railed ti* 
bortholdcr,  or  borocs  ealder,  from  the  above  word  bortoi,  if 
off)  tag  sureties  or  pledges,  and  the  word  colder,  the  cliief, rtt 
head,  or  the  elder  of  the  sureties  or  pledge!.  Sjmb*t& 
Gou*L  b.     Comp.  Par.  Off.  2. 

Aud  in  some  shires,  as  in  IVaraidahire,  and  some otheri,*!* 
every  third  boron  halh  *  constable, (litre  the  officers  of  the  otia 
two  are  called  the  thirdboroughs.   l,auibarde'3  Const,  5.  Cou> 

Vat.  Off.  a. 

If  any  in  ail  was  found  who  had  no  sureties,  lie  nt  pal  * 
prison,  until  he.  could  obtain  same  tithing  or  boroe  to  reraW 
Jiiin;  and  in  these  tithirigs  or  borocs,  several  good  ordure  wo-" 
observed ;  and  amongst  others,  _/»}/,  That  every  man  of  the  a 
of  twelve  years  should  be  sworn  to  the  king;  secondly,  Th 
nu  nan  should  be  suffered  to  dwell  in  any  town  or  place, info 
he  was  received  into  sonic  surety  or  pledge ;  thirdly,  That 
any  of  these  pi  edges  were  imprisoned  for  his  offence,  he  osd 
not  to  be  delivered  without  the  assent  of  the  rest  of  Ids  plcdg* 
fourthly,  That  no  man  should  remove  out  uf  one  tiiliiug* 
boroe  to  dwell  in  another,  without  lawful  warrant  in  thai  I 
half:  lastly,  That  every  one  of  these  pledges  should  yearly 
presented  and  brought  forth  by  their  chief  pledge,  at  a  gem 
assembly  for  that  purpose,  which  to  this  day  is  called  the  » 
of  frankpledge  or  courl.lcct.  Lambarde's  Coast.  5.  Ccty 
Pur.  Off.  .1. 

By  this  we  may  form  some  idea  of  the  nature  of  the orijr* 
duty  of  flie  head  borough,  tithingtnan,  or  borslioliler:  buttW 
office  at  this  day  is  much  the  same  as  (hat  of  the  pet']  Co*' 
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lible:  for  mi  the  petty  constables  were  created  in  towns  and 
arahcrs  in  aid  of  the  high  constables,  so  the  headborough, 
tkngman,  or  borsholder,  hare  been  used  as  petty  constables 
ithin  their  respective  ti things  and  boroes,  and  yet  not  so  uni. 
roily,  bnt  that  some  of  them  hare  at  this  day,  none  other  but 
Mr  old  office.    Comp.  Par.  Off-  3. 

For  in  some  of  the  western  parts  of  England  you  may  find, 
bt  where  there  are  many  tithingmen  in  one  parish,  there  only 
is  of  them  is  the  constable,  and  the  rest  do  serre  but  as  the 
icient  tithingmen  did ;  and  in  such  case  where  there  are  two  or 
we  tithingmen,  and  one  of  them  is  chosen  at  the  leet  to  exe- 
rt© the  office  of  a  constable,  and  the  rest  of  them  have  been 
led  time  out  of  mind,  to  do  nothing  about  the  office  of  the  con* 
able,  but  to  do  other  things ;  in  such  case  the  custom  of  the 
ace  may  and  must  be  continued,  and  such  tithingmen  shall 
>t  be  compelled  to  do  more,  than  by  custom  they  hare  used  to 
» otherwise;  and  in  all  other  places  all  these  officers  are  com- 
ehended  under  this  word  constable,  and  all  these  offices  are 
■otained  within  this  one  office.  Shave's  Par.  L.  c.  61.  s.  6. 
Ha? ing  thus  endeavoured  to  shew  the  origin  of  the  office,  it 
ill  be  proper  to  treat  thereof  in  the  following  order : 

I.     How  constables  are  chosen  and  appoint- 
ed. 
II.     Who  shall  be  chosen. 

III.  Refusing  the  office. 

IV.  The  nature  of  the  office  in  general. 
V.     How  removable  from  the  office. 

VI.  How  far  a  constable  is  favoured  in  the 

execution  of  his  office. 

VII.  How  reimbursed  his  general  expences. 


I.  How  constables  arc  chosen  and  appointed. 

Of  constables  there  are  two  sorts  (as  hath  been  before  shewn) 
i§h  constables,  and  petty  constable* ;  the  first  are  for  the  whole 
■ndred  ;  and  the  Jast  only  for  some  particular  parish,  *UJa£f« 
unlet;  tithing,,  borough,  or  liberty. 


fcle.  chotca  bj  or  by  tht>  majority  of  the  justices  or  the  division  ; 

stuisiu.  i worn  at  tho  bus ions,  or  by  warrant  from  the  h 

ton,  e,  38. 

And  a  high  constable  may  be  appointed,  by  the 
town  erected  into  a  coanty  of  itself,  by  charter  nu 
although  do  such  officer  hat  eter  been  appointed 
where  a  high  constable  had  been  appointed  fo 
Nottingham  for  one  year,  and  it  appeared  that 
been  separated  from  the  coanty  at  large,  and  tc 
of  itself,  by  a  charter  granted  in  the  97th  of  Hen.  < 
potter  tear  expressly  given  thereby,  or  by  any  oti 
appoint  ahigh  constable,  and  that  no  high  cosutt 
appointed  before ;  The  court  held  that  although 
had  erer  been  before  appointed,  yet  by  the  conic 
in  particular  "by  the  statute  of  Winchester,  13  Ed.  ] 
officers  of  this  nature  are  incident  to  the  creation  ■ 
trict,  having  separate  jurisdiction  ;  and  in  anal 
is  no  new  thing,  at  this  day,  to  appoint  officers  in 
none  were  in  fact  cret  appointed  before :  as  in  thi 
where  the  eonrt  in  modem  times,  has  frequently  gr 
mandamus,  to  appoint  oYorscers  of  the  poor,  for  I 
as  soon  as  the  exigencies  of  the  place  required  it.  J 
and  others,  Ea.  fer.  35  Geo.  3.    6  Ter.  Rep.  35 

Fetrj  coniu-        By  the  common  law  petty  constabtei  are  to  I 

fclu  by  the  it et  the  leet,  or,  if  there  be  none,  fay  the  torn.    4  Inst, 

•r  loin.  aoa. 

And  Mr.  strj.  Hawkins  saj-s,  it  seems  difficult  i 
whether  they  are  of  common  right,  to  be  chosen  a 
by  the  suitors,  in  the  respective  courts,  or  by  the  lot 
ard  in  the  leet,  and  the  sheriU'in  his  toru.    3  Um 
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f  the  peace.    Sir  Fran.  Bacon1  s  Const    Comp.  Par. 

trange  1213. 

Ferrer  chosen  and  appointed,  it  aeemeth  clear  that  How  sworn. 

be  sworn  and  placed  in  their  office,  bj  the  lord  or 

,  or  by  the  sheriff  respectively,  as  being  judge  of  the 

lawk.  c.  10.  s.  37. 

e  party  is  present,  the  oath  ought  to  be  adminis- 

rith ;  but  if  the  court  is  adjourned  before  the  oath  i* 

toward  ought  to  issue  a  precept,  to  command  the  party 

oath  before  the  justices  of  peace.     1  Ld.  Raymond 

justice  may  administer  the  oath  :  for  where  a  con*  Onejusticeroij 
:hosen  at  a  coart-leet,  and  afterwards  sworn  in  before >wear  ">a 
tice  of  the  peace  ;  upon  motion  for  an  information, 
%  duly  sworo,the  court  held  it  to  be  a  good  swearing; 
1149. 

nstable  being  a  principal  peace  officer,  and  it  being  Where  justice* 
>r  the  preser  ration  of  the  peace,  thaterery  rill  should  may  appoint 
id  with  one  ;  the  justices  of  the  peace  have,  by  ao  petty  con- 
ed usage,  not  now  to  be  disputed,  erer  since  the  in.  ******** 
their  office,  taken  upon  them  as  conservators  of  the 
only  to  swear  constables  which  have  been  chosen  at 
et,  but  also  to  nominate  and  swear  those  who  have 
bosen  at  any  such  court,  on  the  neglect  of  the  she* 
ds  to  hold  their  courts,  or  to  take  care  that  such  of* 
^pointed  in  them.    2  Hawk.  c.  10.  s.  49. 
e  hare  carried  this  point  so  far,  as  to  allow  the  jus- 
r  sessions,  to  swear  one  who  was  chosen  at  the  leet,and 
icted  by  the  steward,  who  had  sworn  another  in  his 
lawk.  c.  10.  s.  49. 

only  when  the  lect  have  failed   to  appoint  a  con- Removing uitfit 
where  unable  or  unfit  persons  have  been  chosen,  the  Pcrj(""- 
>eace  hare  ioterfered  and  have   removed  them.  Dul*> 

instable  die  or  remove  out  of  the  parish,  and  the  time 

tefkr  off,  his  place  is  to  be  supplied  by  the  session*  -T 

be  not  near,  by  the  next  justices.  2  Husk.  c.  10.  s.  53. 

?mn.  L.  399. 

idictionthe  justices  exercised  at  common  law;  but  ^'a0'1  °r  •*■ 

\  and  14  Car.  2.  c.  12.  s.  15,  reciting    "  That  the  ft"";.™  m  * 

statutes  for  apprehending   rogues   and   vagabonds 

leen  duly  executed,  sometimes  for  want  of  officers, 

n  lords  of  manors  do  not  keep  court. leeu  every  war 

ng  of  them,"  it  is  enacted,  "  That  in  case  any  cou- 

eadborougn  or  tithingman,  shall  die  or  go  out  of  th« 

ay  two  justices  of  peace  may  make  and  swear  a  new 

t,  kewdboreugh,  or   tithingman,  until  the  said  J  or  J 

(a  court, or  until  next  quarter  sessions,  who  shall 

of  the  Mid  officers  so  made  and  sworn  as  afortSiiitl. 


- 
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"  or  appoint  others,  as  they  shall  think'  fit  ;  and  if 
"  ihall  continue  above  a  year  in  Us  or  their  officer,  < 
**  such  case,  the  justice*  of  the  peace,  in  their  quarters* 
"  discharge  such  officer,  and  may  put  another  fit  pert 
"  their  place,  until  the  lord  of  the  manor  shall  .  old 
l(  aforesaid." 

Sincethis  statute,  therefore,  il  is  clear  that  two  josti 
may,  in  default  of  the  lord  of  the  leet,  make  and  s 
constable  ;  but  this  is  a  special  authority,  atid  ntut 
pursued;  for  an  appointment  by  the  Slonmouthih 
in  the  disjunctive,  "  for  a  year  or  till  others  were  H 
quashed,  because  the  sessions  did  not  pursue  the  re 
the  statute.by  appointing  the  constables, till  the  lord 
court.  2  Strange  1050. 
it  But  this  statute  doth  not  authorize  the  justice*  to 
appointmentorthetcet;  for  in  the  case  of  the  constable 
fen,  where  (he  sessions  had  made  an  order  to  disclta 
poiutment  of  constables,  chosen  and  sworn  iu  at  the 
tence  that  the  election  was  not  made  according  tu  (li 
usage  of  the  place  ;  the  court  quashed  such  order 
because,  at  common  law,  they  had  nothing  to  do  w 
tion  of  constable*,  and  the  13  and  14  Cor.  %.  gi>es 
in  the  case  of  death,  or  removal  within  the  year. 
7S8. 

And  the  justice)  of  the  peaccmsy,incasesof  new 
a  constable,  even  in  a  privileged  place,  where  thei 
none  fur  fifiy  years  before,  .mil  proceed  against  htm  f< 
the  oath  ;  for  in  the  hamlets  about  the  Tower  the; 
by  reason  of  the  increase  of  buildings,  where  th 
merly  but  one  ;  and  it  was  held  they  might  do  so, 
originally  constables  were  chosen  inlcets,  yet  being  o 
duty  it  is  to  keep  the  peace,  the  justices  may  chnse  I 
vftucrttity.  Owe  of  the  constable  of  Holmhf,  1 
13.     1  Keeble  557. 

'  ]  I  is  also  clear  that  the  court  of  King's  Bench  wil 
tcerrantu  against  a  constable  elected  at  a  vestry  and 
the  sessions,  under  the  above  statute,  in  order  to  Irj 
appointment;  for  prima  fade,  the  right  of  appoin 
leet.  and  the  sessions  hare  no  power  except  therein 
Strange  1213. 

'i'hi!  court  of  King's  Bench  also,  harm:;  (he  sunt 
of  all  inferior  jurisdictions,  may,  "(ton  the  corop] 
person  apprehending  himself  to  bit  unjustly  aggrieve 
writtoihe  judge  of  the  court,  thereby  command 
swear  or  restore  the  party,  as  tire  case  shall  be  ;  w* 
such  judge  do  not  obey  such  writ,  nor  an  alia*,  «r# 
and  planet  or  third  mi  it,  to  the  same  purpose*  «TI 
fieiinl  cause  to  the  court,  to  justify  his  nutobejM 
wilUf  last  award  a  prempion  mjn.fo»iif.   IH-tak 
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Also  it  hath  been  holden,  that  a  person  duly  chosen  consta* 
?  at  a  court-leet,  and  refused  to  be  sworn  by  the  steward, 
if  be  relieved  by  the  sessions  of  the  peace,  and  sworn  in 
ere,  notwithstanding  such  rejection  by  the  steward.  2  Jones 
% 

The  oath  of  constables. 

You  shall  veil  and  truly  serve  our  sovereign  lord  the  king  Form  of  ourtw 
nd  the  lord  of  this  lect^  if  appointed  in  the  court-leet]  in 
f  office  of  a  constable )  in  and  for  the  hundred of  A,  or  township 

B,  or  jxtrish  of  C  [as  the  case  is  J  in  the  county  of J  or 

tycar  ensuing,  according  to  the  best  of  your  skill  aud  kuow- 

Also  by  1  Geo.  I.  st.%.  c.  13,  High  constables  arc  to  take  th*  ^Vlf" 
As  or  allegiance,  supremacy,  and  abjuration,  as  other  persons  ,)r<-wbo. 
o  qnnlify  for  offices ;  but  they  are  not  obliged  to  n-ceive   f  ho 
ramentand  subscribe  the  declaration  against  traitSHtaiamu- 
n,  and  petty  constables  are  exempted  from  both. 

//.     Who  shall  be  chosen. 

Ko  man  is  qualified  to  be  a  constable,^  ho  is  not  an  inhabitant  IiiLabluari, 

the  | Jace,  for  which  he  is  to  sen  c  that  ofiicc.    Fielding* s  Pafn. 

it.  331. 

Nor  is  every  inhabitant  a  fit  person  to  be  chosen  info  this  office.  AWe  nvtfk 

s  ought,  saith  Mr.  Dalton,  to  be  of  the  abler  sort  of  parish- 

t€T9'9  and  if  a  Ycry  ignorant  or  poor  person  be  chosen,  he  may, 

law,  be  discharged,  and  an  abler  person  placed  in  his  room. 
tfion,c.  28.     8  Co.  42. 

It  hath  been  said,  that  a  custom  in  a  town,  that  the  inhabitants  Wonm. 
ill  serve  the  office  of  constable  by  turns,  according  to  the  sir- 
.Hon  of  their  several  houses,  is  not  good  ;  for  that,  by  such  a 
ursc,  it  may  come  to  a  woman's  turn  to  be  a  constable,  as  i uf la- 
tan  t  of  one  of  those  houses  ;  yet  wc  find  such  customs  allowed. 
t  be  good  in  later  books  ;  and  it  seems,  that  the  consequence. 
'the  reasoning  above  mentioned  may  well  be  denied,  since  a  Mo- 
an in  such  a  case  may  procure  another  to  serve  fot  her.  "  llj\-fc. 

10.  i.  37. 

A  younger  brother  of  theTriuity-  house  is  not,  a*  such,  exempt-  V.'1^*1  „f  ij— 
dfrom  the  office  of  cous table, by  ihe  charters  of  that  J'r.if  jrnily.  jV;i;,v .}lfiu*c. 

Term  Rep.  fi79. 

Nor  is  one  who  is  a  resiant  within  a  private  Icct  within  the  R»'«i»nt*  ia 
iwdred,  exempt  from  serving  the  office  ui'consi.ibh:  of  the  I'tm-  Flvu,-cici"i- 
■«*d;  and  a  custom  to  elect  ouch  a  constable  i  ■:  £ood.     C.'^pir 

aeitbexdocs  it  appear,  t!  at  revenue  offi-rcrs  are  exempt  :  f.»r  <Kt*. 


S44 


CONSTABLE. 


where  one  Wooden  inspector  of  Lottery  offices,  upon  an  indict. 
meat  for  not  taking  upon  himself  the  office  of  constable,  claimed 
to  be  exempt  from  serving,by  reason  of  his  necessary  attendance 
upon  the  commissioners,  and  other  attention  to  his  dnty,  which 
disabled  him  from  discharging  the  duties  of  the  office  of  constable ; 
Ld.  Kenyon  Ch.  J.  said,  that  if  this  was  an  office  which  cotld 
not  be  executed  by  deputy , perhaps  the  situation  of  the  defendant 
might  be  admitted  as  an  excuse  ;  but  as  it  wa3  merely  minis- 
terial, it  could  be  executed  by  deputy  ;  and  even  women  had 
been  held  liable  to  be  called  on,  to  take  upon  themselves  the  of* 
fice  of  constable:  and  therefore  the  matter  relied  on  by  the  de- 
fondant  could  not  afford  him  any  exemption.  Expimasse's  Com, 
350. 

Natnrn'.i.-rci  H"t  the  acts  12  Will.  3.  r.  %  and  1  Geo.  1.  c.  4,  enact,  That 

lore i pur j  not   no  person  born  out  of  the  kingdoms  of  England,  Scotland,*. 

eligible.  Ireland,  or  the  dominions  thereof,  although  he  be  naturaUs^ 

or  made  a  denizen  (except  such  as  are  born  of  English  paienfe) 
shall  be  capable  to  enjoy  any  office  or  plane  of  trust,  civil  • 
military  ;  and  as  the  office  of  constable  is  clearly  a  civil  ojfa 
of  trust,  i(  I uith  been  determined,  that  a  naturalized  foreigner,* 
thereby  rendered  ineligible  to  the  office  of  constable.  5  Burrotft 
Rep.  2791). 

College  officer s.      So  also  a  college  barber  of  Oxford,  although  he  resides  in  tac 
city  of  the  University,  and  out  of  the  walls  of  the  college,  se*H| 
as  one  of  the  ancient  officers  of  the  college,  to   be  exempt  frasf 
»   (hi?  office.     Douglas  Rep.  531. 

Also  if  a  sworn  attornev,  or  other  officer  ofanv  of  ihc  courti  1 
of  IVestminster-halL  be  choben  into  this  office,  he  may  Iiau*  1 1 
writ  of  privilege  for  hi»  discharge;  for  all  such  officers,  being 
bound  to  give  their  personal  attendance  to  such  courts,  shall  be 
privileged  from  all  such  inferior  offices,  which  it  is  apparent  tint 
lor  t  lie  in  out  part,  they  cannot  personally  execute.  c2  lluzk.  c.  10. 
i.  39.  "  { 

And  such  officeis  shall  hare  this  privilege,  not  only  where  ihcrt 
is  no  special  custom,  concerning  the  election  of  constables,  but1 
also  where  they  arc  chosen  by  a  particular  custom,  in  rvspectof 
their  estates  or  otherwise  ;  for  no  such  custom  shall  be  iu tended 
to  be  more  ancient  than  the  usages  of  those  courts,  and  therefore 
shall  give  way  to  them.     12  lluizk.  c.  10.  v.  yy. 

And  upon  the  like  reasons,  it  seems,  that  pructi>iag  barrister! 
at  law,  and  the  sen  ants  of  members  of  parliament,  havethesan* 
privilege,  although  there  do  not  appear  to  be  any  rcsoluiknsto 
this  purpose.     2  Hnzsk.  c.  10.  s.  39. 

Also  an  alderman  of  London  is  not  compellable  to  be  a 
stable,  because  as  au  alderman  he  is  bound  to  be  present 
city  for  the  good  government  of  it.     1    Junes  46'Z.     &'o.  C&*  i 
565. 

But  it  hath  been  h olden,  that  a  captain  of  the  king's  c«ardi 
being  presented  to  serve  as  constable,  in  pursuance  of  a  custom 
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re<p*ct  of  his  lands  in  a  town,  cannot   claim   this   privilege  ; 

•  that  notwithstanding  ho  be  bound  by  his  office  to  personal 
tendance  on  the  king's  person,  yet  such  office  being  of  late  in* 
hition,  shall  not  prevail  against  an  ancient  custom.  2  Hawk* 
10.  *.  41. 

Also  a  practising  physician,  being  chosen  constable,  in  pursu-  pjj-jj^n- 
ce  of  such  custom,  has  no  remedy  for  his  discharge ;  ther/i  being 
precedents  of  this  hind,  audhis  calling  boing  private.     2  Hawk* 
10*  *.  41. 

For,thongh  it  is  enacted  by  22  I  ten.  8.  c.  40,  That  the  prcsi- 
ntof  the  commonalty  and  fellowship  of  the  science,  and  faculty 
physic  in  London,  and  ♦  he  commons  and  follows  of  the  same, 
ill  not  be  chosen  c  jus  tables  in  the  city  of  London  or  suburbs 
the  same; 

Vet  it  seems  to  hare  been  holden,  that  the  equity  of  this  act 
&  not  extend, to  other  physicians  not  mentioned  in  it  ;  and  per. 
M  for  this  reason,  because  physicians  have  no  such  special 
4om  fur  their  discharge  as  surgeons  *  are  said  to  hare.  2 
r»i.  c.  10.  s.  44. 

However,  if  such  an  officer,  or  a  gentleman  of  quality   who  where  there 
h  no  such  office,  or  a  practising  physician^  be  chosen  consta-  *re  others  tuf* 
of  a  town,  which  has  sufficient   persons  besides   to   execute  ficieat. 
e  office,  and  no  special  custom  con  periling  it,  perhaps  he  may 
relieved  by  the  King's  13ench.     But  it  seem*  that  even  acus- 

•  cannot  exempt  fitting  persons, from  serving  the  office  of  con- 
ble,  where  there  are  not  snfficieut, besides  them  to  execute  it ; 

these  points  seem  not  to  be  settled.     2  Hank.  c.  10.  s.  41. 
3y  42  Geo.  3.  c.  90.  s.  171,  So  Serjeant,  corporal,   drum.  Militiamen. 
%  nor  any  private  man,  from  the  time  of  his  enrolment  in  the 
itia,  until  discharged,  shall  be  compelled  to  serve  as  &  peace  or 
is&  officer. 

3jr  5  Hen.  8.  c.  6,  The  wardens  and  fellowship  of  surgeons  s,inreoilg 
"aocbised  in  London,  and  all  barber  surgeons,  admitted  and 
ftrored  according  to  the  statute  made  in  that  behalf,  not 
ceding  the  number  of  twelve,  shall  be  discharged  of  cou- 
ftleship,  watch,  and  all  manner  of  office  bearing,  any  armour. 
and  by  \S  Geo.  2.  c.  15.  $.  10,  for  making  the  Surgeons  of 
udon  aud  i^e  Barbers  of  London  two  separate  and  distinct 
{Mirations,  it  is  enacted,  "That  all  freemen  of  the  corporation, 
turgeons,  for  so  long  time  as  they  shall  use  and  exercise  the 

or  science  of  surgery,  and  no  longer,  shall  be  exempted 
to  the  several  offices  of  constable;  scavenger,  overseer,  and 
•flier  parish,  leet,  and  ward  offices,  and  from  serving  upon  ju. 

h  seems  that  by  the  equity  of  the'  above  statutes  and  the  ancient 
^om  of  the  realm,  all  surgeons  have  been  allowed  the  like  pri- 
*ft-    2  Haick.  c.  10.  s.  4  J. 


mm  *  iee  5  Hen.  8.  c.  r.  infra. 
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And  on  an  indictment  against  a  surgeon  for  ri'fu.in;  the  off 
of  constable,  it  may  be  moved  to  the  attorney -general  that  i  ■ 
firOfeqni  begranred,  unlevs  cause  be  shown  by  the  opposite  pu 
against  it.     Camgnt'*  Rep-  31 S. 

By  6&7  Hill,  3.  c.  4,  Freemen  of  the  apotfceeariei  « 
pany  in  I^/titlvn,  and  within  Mftja  mil»s  thereof,  and  also 
persoui  using  the  art  of  an  apothccar>  elsewhere,  who  hi 
been  brought  up  ami  served  at  apprentice*  in  the  taid  art  1 
screu  years,  according  to  a  fc'/n.  &h*U  be  exempted  from  ibf  i 
ficeuf  constable,  where  they  live, for  so  long  as  they  use  the  a 
art. 

Bjrl  WBL  k  JaTer.  fc  18.  t.  11,  Every  teacher  or  pre* 
It  holy  orders,  or  pretended  holy  orders,  that   li  anriafclj 
teacher,  or  preacher  of  a  congregation,  that  shall  take! 
eaiba,  naUuendsabacr.be  Un  aecJaratioa,  aacl  also  sata 
each  of  tbeartfclea  of  the  chore*  of  tflmdm  the  act  m 
"1111-' •-■  ^ 


•  CI 


Abb  by  ll  ft*.  ». 
nbtter  <m  takhg  the  m 
tsttk  act,  (saw  PAFim)  shall  be 


theoatfuand  aaafersahui  to  th«  nevtan. 


'     Aafl  in.tke  Qimmm  t,  Xhjwrr  ffotf,  Ch.J.  and,  ftati 

thai  keeps  »  public  acme  ought  to  bo  a  constable.     II 
Jfej>.41.    '■       "" " 
Frastcuteri  of       liy  10  &  11  FPiiY.  3.  c.  2  J,  AIT  person*  who  shall  appn 
cmnin  Mui,    any  person  guiity  of  burglary,   or  breaking  open  of houtei 
felonious  manner,  or  at  privately  stealing  goods   to  the  vi. 
nf  5s.   in   any   shop,  warehouse,    coachhouse,    or  stable, ! 
of  horse    stealing,    and    pro>ecntc  him    to    conviction,  f 
have   a  certificate  in    the    manner  directed  by  the  act,  «l 
may  be  assigned  over  once ;  by  virtue  whereof,    he  or  the  ' 
assignee  Khali  be  discharged,  from  all  parish  and  ward  officer 
in  the  parish  or  wan),  wherein  such   felony  shall  be 
ted.    Sec  title  Funis  y. 

But  this  must  be  or  actual  parith  office,  or  snch  an 
as  Is  to  be  executed  fairly  within  the  parith.  ;  therefore 
certificate  will  not  exempt  a  person  from  executing  the 
conttable  isfthin  a  manor,  although  that  manor  may  i 
bend  the  parish, for  which  the  certificate  is  given;  for  the 
extending  beyond  the  particular  parith,  such  constable 
mvrJi  larger  jurisdiction  than  the  parish  only,  and  cannot 
.teemed  a  parish. officer  within  the  words  or  meaning  of  the 
which  only  meant  to  excuse  the  proprietor,  from  serriag  ~" 
and  ward  offices;  trfffi™  the  parish  or  ward, where  thefetM 
committed  ;  Utinotfftnt  ujjicctto  be  eierdsed  oat  of rial 
of  the  j'dihh  or  Kurd.     3  Harrow's  Rep .  1 183,  11M. 
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i  the  city  or  liberty  of  Westminster,  no  persorf  h  liable  Comtablesin 
is  constable,  or  to  find  a  deputy,  who  is  of  theage  of  03  Westminster.  f 
■ds.     31  Geo.  2.  c.  17.  s.  13. 

i  the  case  of  The  King  v.  Clerk ,  it  was  held,  that  the  T,,c  crown  m«y 
ty  exempt  particular  persons,  from  serving  the  office  of  J "«  wJin"001 
j,  or  any  other  office  under  the  crown,  provided,   there  the  office: 
eient  number  of  persons  left,  to  serve  the  office.  1  Term 
J. 

III.     Refusing  the  office. 

party  chosen,    is    not  present  iii  court,  the  sheriff  parj-  absent  to 
rd  of  the  leet  ought  to  issue  a  precept,  to  commarid  have  notice  of 
,  at  a  certain  time  and  place,  to  take  the  oath   before  t,,c  "Ppuint- 

of  the  peace.     1  Ld.  Raymond  70.    2  Hawk.  c.  JO; ineiit- 

'  the  party,  after  express  notice  of  such  appointment,  Refusing  to  be 
be  sworn,  a  justice  of  the  peace  may  birid  him  over,  to  "won|- 
s  or  sessions  (thereto  be  indicted).     DM.  c.  28.     2 
10.  s.  46*. 

he  be  presented  at  the  next  court,  for  having  refu- 
se it  accordingly,  he  may  be  amerced.    2  Hawk.  c.  10; 

the  party  be  present  in  court,  and  refute  to  serve,  he  Patty  present 
consequence  of  law,  be  fined,  though  no  custom  is  refusing  to  be 
>r  the  fine.     1  Ld.  Raymond  70.    2  Ha»k.  c  10.  *mmi« 

t  either  case  he  may  be  indicted  (II),  either  at  the  ses-  nay  be  in. 

____^_      _____ ._  dieted. 

1  ■     ■  ■■      i  ■  <B  ■         ■■■» 

(II)  The  form  of  the  indictment; 

mthshire  1  The  jurors  for  ottr  lord  the  king,  upon 
wit.  J  their  oath  present,  that  A  C,  late  of  — 

mship  of [or  late  of  the  parish  <?/■■■     ] 

sj/y  of  yeoman,  on  the      ■-■         day  of>    ■ 

he  ■  ■  year  of  the  reign  of  our  sovereign  lord 

ie  Third,  king  of  the  united  kingdom  of  Great  Britain 
ind,  and  long  before  and  always  after,  until  the 
he  preferring  this  indictment,  was  an  inhabitant, 
nt  uiihin  the  township  [or  parish]  aforesaid,  in  the 
oresaid,  and  an  able  person  to  serve  the  ojfice  of 
liable  for  the  same  township  [or  parish :]  and  he 
k.  C,  on  the  said  ■  »  day  of  — — —  in  the  year 

,    in  the  township  ('foresaid,  at    the  courtJeet   of 

I  of  the  manor  of  - aforesaid,  holden  before  A 

mui,  steward  of  the  said  courts  by  the  suitors  of  the 
',  usls  elected  and  chosen  according  to  the  ancient,  cus- 
tsing  constables  for  the  said  township. — [Or,  And  he 

i.  C,  on  the  said-     ■  -    day  of- in  the  year 

iNn2 


BLE 

sions  of  flic  peace,  or  before  justices  of  oyer  and  Ur 
Hank,  e.  10.  f.  46. 

Hut  it  sfi-mi,  that  the  justices  litre  no  power  lo  ei 
pe.rson,for  such  refusal  and  no  more ;  the  pr»per  mode  t 
jug  heme;,  to  cause  the  party  to  lie  indicti-d,  tipm  h 
and  if  it  be  found  against  him.  to  assess  a  good  tiue, 
com  mi  I  him  for  that  cause.     Cro.  Car.  S67. 

And  it  is  advisable  in  alt  pleadings  in  any  action  ■ 
such  line  or  amercement,  and  in  all  indictments  for  su 
especially  and  expressly  (o  set  forth,  the  manner  of  t 
election,  appointiULDt,  notice,  and  refusal,  and  before 


aforesaid,  at  the  vestry.raom  of,  and  in  the  pariih-ch 
tame  parish  there  sitaate,lattfalty,  anil  in  due  manna 
td  and  chosen  according  to  the  ancient  custom  of  o* 
itabltffor  the  said  parish,  lit/  A  II,  (,'  1).  and  1 1", 
habitants  of  the  same  parish. ami  usually  preient  ut  I 
c)  parish  officers  for  the parish  aforesaid?]—  into  th. 

petty  constable  for  tiie  said  toxnship  of  ( 

of ]  in  the  said  county  of — ,for  cite  yeai  from 

following  Jo  do  andexr.cuti-  nil  and  singular  those  thin; 
long  to  the  office  of  constable ;  and  that  the  mid. \  l',i. 
to  uit,  on  Die     •  dag  of  —  —       w  the  year  afc 

the  toxitiJtip  [<*t  parish]  -f aforesaid,  in  tlic  co 

taid.had  Sue  notice  given  to  him  by of  hit  beitt) 

and  clrttsen  constable  as  aforesaid,  and  then  and  th 
him  required  to  appear  Wore  J  I'.  etquire,1hen  and 
the  justices  of  our  said  lord  the  king,  assigned  to  tec 
in  and  for  the  county  of  Monmonlh  aforesaid,  a 
hear  and  determine  direr*  fetoniet,  trespasses  and 
demeanor*  committed  in  the  tame  county,  an  the  son 
of  u ,  in  the  year  aforesaid,  to  take  his  oath  ft 
executing  the  said  office  of  petty  constable  for  the  eami 
ftyr  parish]  according  to  the  duty  of  that  office, ;  n 
vie  said  A  C,  hit  duty  in  that  behalf  not  regarding^  I 
ing  and  intending  tcholty  to  neglect  to  serve  the  sai 
petty  constable,  after  he  the  said  A  C  vat  so  elected, 
into  the  said  office  as  aforesaid,  to  Kit,  on  the  said  • 
of-  ■■'--,  in  the  year  aforesaid,  and  continually  < 
intil  the  day  of  the  taking  of  this  inquisition,  attheti 
parish]  aforesaid,  in  the  county  aforesaid,  un/artfui 
tcmptsiousty  did  refuse,  and  still  dothrrfusetolakek 
for1 the  due  executing the  said  office  of petty  constable, 
ttiso  to  execute  the  same  office,  to  the  great  hinarasta 
incontempt  of  our  said  lord  the  king  and  his  loan,  i 
example  of  all  others  in  the  like  ca*e  offending,  and 
-peace  of  oar  said  lord  the  king,  his  croon  and  dignh 
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irt  was  hoiden  ;  and  it  hath  been  adjudged,that  it  is  insufficient 
say,  in  general,  that  the  party  was  duly  elected,  or  lawfully 
cted,or  that  he  had  notice,  without  setting  forth  the  special  cir- 
nitances  thereof  :  also  it  is  said  to  have  been  adjudged,  that 
indictment,  for  not  finding  a  sufficient  perspu,  to  serve  the  of. 
*  of  constable,  without  shewing  that  the  party  refused  to  serve 
timsclf,  is  insufficient ;  and  it  is  said  not  to  be  sufficient  to 
w,  that  a  man  was  presented  and  returned  to  be  a  chief  pledge, 
■out  sheu  iug  that  there  were  other  iuferior  pledges.  2  IlawJf, 
4*46. 


IF.     The  nature  of  the  office  in  general. 

'here  seems  to   be  no  doubt  but  that  the  original  institution,  Their  general 
, was  for  the  better  preservation  of  the  peace*,  for  which  par-  power. 
\  a  constable  is  said  to  be  authorised)  by  the  common  law  to- 
it  fdons,  and  also  all  suspicious  persous  that  go  abroad  in  the 
tand  sleep  by  day,  or  resort  to  bawdy-houses  or  keep  sus- 
os  company,  aud  to  suppress  alfraysf.    %  Hawk*   *•    10, 
• 

nd  to  the  same  end  also  it  seems  that  he  ought  by  the  an,  To  present 
common  law,  to  present, at  the  torn  or  leet,al!  those  within  °if*nce$  at  the 
redact  who  hare  not  been  admitted  into  some  tithing,  and  torQ  or 
a  to  too  king's  allegiance  ;  and  it  seems  that  he  still  .ought, 
e  law  in  use  at  this  day,  to  present  all  offences  inquirable 
f  torn  or  leet.  1  Hawk.  c.  10  a.  34. 

so  it  is  said,  that  a  constable  wa*,at  the  common  Jaw,asub,  The  proper  oU 
ate  officer  to  the  conservators  of  the  peace ;  and  conse-  ficer  to  the 
ly,  since  the  office  of  such  conservators  hath  been  disused,and  JU8tlCP«  «>f  d** 
es   of  peace   constituted   in  their  stead,  it  hath  been  ai.  Pcacc* 
holden,  that  the  constable  is  the  proper  officer  to  a  justice 
icc9  and  bound  to  execute  his  warrants  ;  and  therefore   it 
lecn  resolved,  that  where  a  statute  authorises  a  justice  cf 
to  convict  a  man  of  a  crime,  anfl  to  levy  the  penalty  by 
at  of  distress,  without  saying  to  whom  such  warrant  shall 
ected,  or  by  whom  it  shall  be  executed,   the  constable  if 
roper  officer  to  serve  such  warrant,  aud  for  disobeying  it 
indictable.     2  Hawk.  c.  10.  .*.  35. 

ostables  are  also  to  attend  qn  coroners  for  executing  of  their  To  attend  ce- 
nts.    2  ljale's  I {ist.  5Q.     Hroo(ts  Inst.  b.  4.  c.  J.  ronen. 
e  constables  of  hundreds  ought  also  to  attend  upon  judges  Ami  attlie 
neat  the  gaol  delivery  ,  aud  also  at  the  sessions  of  the  ttf biic* uu ** 


fvjrMgf!  and  prtty  con*' able  arc  by  the  common  law  cooMrvatort  of  tht 
vittmi  their  at-veral  limit*.    2  Hawk.  c.  tt.  t.  6* 


cause.     1  IlaaL.  c.  10.  t.  36. 

And  the  superior  mull  he  answerable  for  his  depu 
pi  ii  cirri  age,  uplcss  the  deputy  is  dulj allowed  audswi 
he-  is  constable.     Wood,  b.\.  c.  7. 

And  by  1  Witt,  ft  Afor.e.18,  t.7,  If  any  pcrsondi: 
the  church  of  England,  ihall  hereafter  be  chosen  to 
ficc  of  high -constable,  or  petty  constable,  or  any  otl 
or  ward  office,  and  shall  scruple  to  take  upon  hit 
in  regard  of  the  oaths,  or  any  other  matter  required 
lie  taken  or  done  in  respect  of  such  office,  he  may  | 
ficient  deputy  to  execute  the  same  for  him. 
ut  Hut  no  constable  can  act,  under*  warrant,  onto 
for  where  a  warrant  wu  directed  "  to  (be  cons  la 
borne  to  Samncl  Carter  and  to  all  other  ojpren  of 
the  county  of  Kent,"  and  the  defendant, who  was  1 
an  adjoining  hundred  to  Shipborne,  executed  it  in  tl 
Shipborne,it  was  held  that,as  the  defendant  was  neil 
of  Shipbornc  nor  Samuel  Carter,  he  could  not 
under  it ;  for  that  the  general  direction  was  to  be 
officer  within  his  own  district.  1  lien-  Black.  IS. 
So  where  goods  were  taken  by  constables,  undei 
A is t re ss, granted  by  a  jii'lire  of  the  peace  for  the  ro 
directed  '*  to  the  constable  of  the  lower  half  hundn 
in  the  county  of  Rent,"  which  warrant  recited  thai 
(whosc£oods  were  distrained)  <;/  the  parish  oft 
county,  w as  balloted  for  the  militia  of  the  said 
having  refused  to  serve  wab  convicted  in  a  certain 
the  levying  of  which  it  waa  granted:  it  appearing  i 
rant  was  executed  within  a  part  of  the  parish  of 
within  the  jurisdiction  of  the  cinque  ports,  and  m 
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mtjf  of  Kent,  The  Court  decided  that  the  constables  were 
t  within  the  protection  of  the  stat.  24  Geo.  2.  c.  44.  s.  6, 
i  that  they  might  be  sued  in  trespass  without  the  magistrates 
ing  made  defendants.     Milton  v.  Green  and  others,  5  East's 

E.  233.  1  Smith's  Rep.  402. 
ut  a  constable  executing  the  warrant  of  a  justice  of  peace, 
d  sued  in  trespass  without  the  magistrate,  is  within  the  pro* 
:tion  of  the  stat.  24  Gco.%.  cAA.s.  6, and  entitled  to  a  verdict, 
proof  of  such  warrant ;  having  first  complied  with  the  plain. 
Pi  demand  of  a  perusal  and  copy  of  the  warrant,  before  the  ac- 
ib  brought,  though  it  zzas  not  izithin  six  days  after  such  de~ 
md9  as  the  act  directs.  Jones  v.    Vaughan,     5  East's  Rep. 

5. 

So  if  an  officer  seize  goods,  in  obedience  to  the  warrant  of  g 
gistrate,  whether  that  warrant  be  legal  or  not,  he  cannot  be 
id  withont  a  previous  demand  of  a  copy  and  perusal  of  the  war. 
it.  Price  t.  Messenger,  Ea.  40  Geo.  3.  2  Bos.  and  Put. 
S. 

And  if  the  warrant  be  to  seize  stolen  goods yVLii&  he  seize  goods, 
ich  turn  out  not  to  hare  been  stolen,  he  Is  still  within  the  pro* 
tion  of  the  act.  Same  case. 

But  an  action  of  replevin,  on  a  parish  officer's  making  a  distress, 
ier  the  authority  of  a  warrant  from  a  justice  of  the  peace,  is  not 
h  an  action,  as  is  within  this  clause  of  the  statute,  requiring  a 
vious  demand  of  the  sight  of  the  warrant,  and  notice  of  the 
se  of  action.  Fletcher  v.  IVilkins  and  others,  JUL  Ter*  45 
».  3.     6  EasVs  Rep.  283. 

?or  the  duty  and  pozcer  of  the  constable  in  respect  ofparticum 
matters*  see  the  different  titles  throughout  this  icork  ; 
indfor  his  power  in  executing  the  tear  rants  of  justices  of 
te7  see  title  Akbests. 

V.    How  removealh  from  the  office. 

n  such  manner  as  constables  are  to  be  chosen,  in  the  same 
incr,  and  by  the  like  authority,  are  they  to  be  removed  ;  so 
f  there  shall  be  cause  to  remove,  and  put  an  high-constable 
d  his  place,  it  hath  not  been  thought  fit  that  any  one  or  two 
ices  should  do  it  upon  their  discretion  ;  but  that  it  should  be 
e  by  the  greater  part  of  the  justices  of  that  division,  and  for 
e  jus t  cause ;  or  else  that  it  be  done  at  the  sessions.    Dallon^ 

3. 

jid  it  seems  clear,  that  the  sheriffor  steward  of  the  lcet?  har« 
power  to  place  a  constable  in  his  office,  have  by  consequence 
lw,  a  power  of  removing  him.  Bulstrodc  174. 
he  justices  of  the  peace  have  also  used,  for  good  cause,  to 
[are  a/1  such  constables  as  have  been  so  choseu  aud  sworn  by 
i.    2  Uajsk.  c.  10.  s.  V\ 
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And  by  13  &  14  Car.  1.  c.  13,  If  a  constable 
tinue  above  a  year  in  li  it  oftice,  tlic  sessions  mar  disc 
and  put  another  in  his  placS,  until  the  lord  khali  h 

And  p>  isons  hiving  a  rij;hl  to  be  discharged  of  the  c 
npun  application  to  the  court  of  King's  Bench,  obuii 
mandamus,  to  compel  the  judge, or  officer  of  the  iuferii 
discharge  theut.     •!  liavk.  c.  10.  *.  47. 

VI.     JtoteJ'iir  a  coiutahlt  it  favoured  in  the  t: 
j  Hi  ojier. 

By  7  Sac.  1.  c.  5,  Tf  any  artinn  is  brought  again' tar 
rough,  constable,  or  tii'ungman,  fur  any  thing  done  h 
kis  office,  lie,  and  also  all  others  which  tohrs  aid,  orb 
mand,  shall  do  any  thing  concerning  his  oiliee,  ma; 
general  issue,  and  give  the  special  matter  in  evidence 
recover*,  he  shall  hare  double  costs. 

And  by  21  Jac.  1,  e.  12.  i.  6,  Such  action  th 
In  the  comity,  where  the  fact  was  committed,  an 
where. 

Formerly  a  constable  was  liable  to  an  action,  in  c: 
lice  who  granted  the  warrant,  had  no  jurisdiction  :  bi 
21  Geo.  2.  c.  41.  i.  6,  no  action  shall  he  brought  a 
constable  or  other  perron  acting  by  his  order,  or  in  I 
any  thing  done,  in  obedience  to  the  warrant  of  a  jus 
peace,  until  demand  ha'li  been  made,  or  left  at  the  c 
of  his  abode,  by  the  party,  or  bv  his  attorney,  in  wrii 
by  the  party  demanding  the  same,  of  the  perusal  an 
auch  warrant  »,  and  the  same  hath  been  refused  or  n< 
fix  days  after  such  demand  :  and  if  after  compliance, 
action  shall  be  brought,' without  making  the  justice  v 
such  warrant. defendant,  on  producing  and  proving  tui 
at  the  trial,  the  jury  shall  give  their  verdict  for  the 
notwithstanding  any  defect  'of  jurisdiction  in  the  jut 
if  such  action  be  brought  jointly  against  the  justice  and 
on  proof  of  such  warrant,  the  jury  shall  find  for  the 
notwithstanding  such  defect  of  jurisdiction  as  aforcsai 
the  verdict  be  given  against  the  justice,  the  plaintiffs) 
his  costs  against  him,  to  be  taxed  in  such  manner  b 
per  officer,  as  to  Include  such  costs  as  the  plain liffk  ji 
to  such  defendant,  for  whom  such  je'rtiict  shall  be  fuu 
•aid. 

And  no  action  shallbebrouglit  against  any  constable. 
lii  months  after  the  act  committed.  *.  8."     '    "    ■'  " 


Hpustaion,  lorhuuwn 
bf  batii  Quae,  iiuheei 
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But  the  protection  to  constables,  mulcr  the  forccoing  statute, 
nly  extends  to  cases*,  wiiere  there  has  been  a  zcarrant  Jrom 
justice  of  the  peace*  and  the  con  stable  is  acting  under  it  ;  ;uid 
lot  to  cases  where  he  acts  upon  a  charge  only ;  however  stro tig, 
uch   as  burglary   or  the  like.    l*u*(lcthizuite  v.  Gibson  #  al.  3 

bpAi.  N.  P.  me. 

Aad  a  constable,  who  commits  a  person  given  to  him  in  charge, 
iinot  liable  to  an  action  for  false  imprisonment,  though  thechar£<i 
kill  founded,  unless  he  makes  himsch  a  part),  in  oppr^ssms;  the 
party  committed,  knowing  the  charge  to  Ik*  no  ;  for,  if  a  regular 
Ciarge  is  made  before  him  of  felony,  he  is  warranted  b)  law  im 
committing  the  party.  While  v.  Taylor  and  buncoe,  4  Esn.  X, 
P.80. 

VII.    How  reimbursed  his  general  expencct. 

By  18  Geo.  3.  c,  IS,  Every  constable,  head-borough,  or  ti-  C<*«taMet  *» 
hingman,  shall  every  three  months,  and  within  fourteen  daysaf-  °lriac- 
er  he  shall  go  out  of  otlicc,  deliver  to  the  overseers  of  the  pa- 
isb,  township,  or  place,  a  just  account  in  writing,  fairly  enter- 
d  ma  book,  and  signed  by  him,  of  all  sums  by  him  expended 
in  account  of  the  parish,  in  aj leases  not  provided  for  by  Ian  *  ; 
ad  also  all  sums  received!  by  him  on  account  of  the  parish  :  and 
he  overseers  shall,  within  the  next  14  days  after  the  account 
ball  be  delivered,  lay  the  same  before  the  inhabitants  :  and  in 
ase  the  account  be  approved  of,  by  the  majority  of  such  iiihabi- 
9UitSj  the  overseers  are  to  pay  out  of  the  poor1:;  rate>surh  money 
•8  shall  appear  to  be  due  on  the  said  account :  bat  in  case  the  ac- 
count or  any  part  shall  be  disalbwe.!,  tlu'ii  the  overseers  *hall  (le- 
tter back  to  such  constable,  such  book  ;  and  the.  constable  may 
lei  produce  the  said  book  before  on«  justice,  giving  reusonatac 
lotice  thereof  to  the  overseers;  which  justice  is  to  e>  amine  the  *diiie, 
lad  to  hear  and  determine  any  objection  to  the  accounts.  a(id  i.j 
tattle  the  sum  which  to  him  shall  appear  die  on  the  account, 
*ad  to  enter  the  same  in  the  said  account,  and  to  si^u  hi*  iuiuo 
Acreto ;  and  the  overseen*  are  to  pa\  the  said  sum  out  of  tiid 
*»r.ratc  *.  4.  ' 


*  The  ch  urge  of  conveying  offenders  to  gaol  may  b<»  Irvicd  on  llie.ii^i.  m|.«  ; 
•Bdifihry  lutvc- not 'an v,  the  jutiicfsot  jjr.ue  ma)  eiail  a  \*»ir»i;i  -,ii  tt><5 
l*iuarirr  ot  the  cuimlj  rules.  im  puyiurni  ••!'  i\,c  jkuhc.  Sc.  .»  j-tc.  1.  j.  I*, 
■Oi  trtito.  ¥  c.  b,  iiwlrr  Tide  COMMITMENT. 

And  the  <>uic?r  ex^cuiin^  aju»lice'k  u;<i<  runt  to  makoa  iificsi,  nny  <iaiju>  c 
'**  cbttyes  of  taking,  kcepi"}.'.*  mii\  seilm^  j»ueh  dis»it-«>,  innii'imj  the 
)*frpliB  uij  cicajmid  to  the  owner.     See  i2?  Uco.  *'.  c.  ?o,  umla  Title  L)iS- 

*  Fur  the  raanlitrin  which  high  constable*  are  to  hcuhimI  for  tht  county 
■**  by  ihcui  received,  »ce   it  tieo.  *.  c.  %y.  «.  tt.  unutr  Till*   LJL-N  M- 


cosib,  in  like  manner  as  concerning  settlements  of  ; 
under  S  At  9  ft 'ill.  J.  *  ;  and  in  corporations  whi 
four  justices,  iliu  overseers  may  appeal  to  the  next; 
ter  sessions  for  the  counlv,  wherein  such  liberty  is 

And  tlie  justices  in  sessions,  may  from  time  to  ti 
or  alter  such  rules,  us  (o  corns,  thereafter  to  bi 
to  them  shall  seem  just;  which  rules  having  rcc 
probation  and  signature  of  one  of  the  judges  of  oi/t 
Hit,  or  gem-mi  ^uol  delivery,  at  the  assizes,  shall  be 
■kit  otherwise,  nil  all  persons  whatsoever.  >.  9. 
»-  And  by  4 1  Geo.  3.  Seta.  2.  e.  78,  It  shall  be  lai 
justices  of  thepcace,  where  any  person  shall  be  appi 
cute  any  warrant  for  felony  ;  by  warrant  under  Ihi 
seal*,  to  order  such  allowance  to  bo  made  to  such 
stable,  for  his  expences  and  loss  of  time,  as  to  the 
reasonable:  which  orders  shall  afterwards  he  subu 
oath  of  such  special  constable,  to  the  ctuisidcratio 
general  quarter  sessions  ;  who  may  allow  or  disallow 
or  any  part  thcreof,and  may  order  the  sum  so  allow 
by  the  treasurer,  out  of  the  county  rates.  »,  1. 
it  And  it  shall  be  lawful  for  two  justices,  within  tl 
li  lions,  to  order  in  like  manner,  such  reasonable  allc 
niuric  t«  any  high  constable,  fur  any  extraordinary  i 
furred  by  him  in  the  execution  of  his  duties,  in  any  ci 
riot,  or  felony  ;  such  order  to  be  submitted  to  i 
•ions,  and  allowed  ur  disallowed,  and  paid  in  maun 
1. 1. 

Conventicles.     See  Dissenters 
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EVICTION  (in  the  seme  in  which  it  if  here  used)  if  a  wui  it  iu 
the  summary  proceedings,  upon  any  penal  statute,  be* 
or  more  justices  of  the  peace,  or  other  persons  duly  au- 
ra a  case  where  the  oifcnder  has  been  con? kted  and  *» 
i.    Boscaaen's  Pen.  Con.  7. 

lode  of  proceeding,  was  first  introduced  for  the  greater  Whv  Jntro- 
le  subject,  by  doing  him  speedy  justice,  and  by  not  duced. 
g  the  freeholders,  with  frequent  and  troublesome  aU 
s,  to  try  every  minute  offence.    4  Black.  Com.  2W). 
ich  summary  convictions,  are  unknown  at  the  common  Is  acn;n9t  -tho. 
r,  in  cases  where  they  are  established,  there  is  no  inter-  common  law, 
>fajury;  but  the  party  accused  is  acquitted  or  con- 
at  the  discretion  of  such  person  only,  as  the  statute  has 
d  for  his  judge,  although  it  is  declared  by  Magna  Chmrta9 
nan  shall  be  condemned,  but  by  the  judgment  of  his 

.uthority  therefore  being  specie],  and  in  restraint  of  the  an(1   on£rht  to 

law,  it  must  appear  on  the  face  of  the  proceedings,  to  be  strictly  re- 

»n  strictly  pursued,  according  to  the  letter  of  the  act, by  gulv* 

sras  created ;  that  the  justice  has  jurisdiction  in  the  case*  J 

rules  similar  to  those  adopted  by  the  common  law,  in 

prosecutions,  and  founded  in  natural  justice,  have  been 

I  t  ;  unless  the  statnte  (as  it  doth  in  some  instances)  does 

y  dispense  with  the  form  of  stating  them. 

t  is  reasonable, that  these  convictions  should  be  construed  became  taken 

ctness,  because  they  must  be  taken  to  be  true  against  the  ,or  ,ru,c  ag«u"t 

it.     1  Burrows  613.  defend™. 

Ithough  the  superior  courts  of  justice  are  strict,inrequir.  How  far    the 

ecise  specification  of  the  offence,  so  as  to  give  the  magi*-  court*  will  sup* 

•isdiction  ;yet,  if  the  other  proceedings  are  stated  with  a  Kon  C0UfM> 

)le  degree  of  accuracy,  the  court  will  not  be  astute  in 

ing  defects  in  such,  convictions  :  for  whether  it  was  ex» 

to  erect  these  summary  jurisdictions,  was  a  matter  for  the 

atkm  of  the*  legislature  s  aud  being  erected,  so  long  as 

ist,  the  court  ought  to  pursue  the  intent  of  those  who 

them,and  expound  their  acts,  in  so  reasonable  a  manner,as 

y  may  be  executed.  1  LA.  Raymond  581.  2  Term  Rep. 

jscawen  8,  9,  }0. 

jforcjin  whatever  light  they  may  hare  formerly  been  view. 

S   obvious  now   that  the  public  derive  considerable  ad- 

from  the  exercise  of  the  powers  delegated  to  justices  of 

nd  they  have  of  late  years  received  every  support  from 

rtsof  law.     2  Term  Rep.  18. 

« 

•  $  Burrow  22S1.  t  Bow*.  8. 


for  thf  drawing  up  of  ihc  eoufiction ;  as  wilt  be  pi 
rarions  title*  in  this  work. 

And  where  an  act  oT  parliament  directs  that  si 
■hall  be  marie  out  "in  the  Turn),  or  to  the  eff 
(siting  a  particular  form)  :  a  conviction  contaiitu 
Slaulial  parts  of  the  form  prescribed,  will  be  Rood: 
not  in  the  express  wind.*  thereof,  or  may  contain  *' 
llian  h  directed  :  fur  in  llie  rj.se  of  The  K.  v.  S.  J. 
;fi  G.  3,  where  a  magistrate  convicted  a  person  in 
f»r  dtitroj  ing  ginie,  without  having  a  certificate ;  ; 
tidiiui.  slated  tlie  information,  the  summons,  t  he  d 
pcarancc,  and  the  examination  of  trim  esses,  but  no 
■I self  (all  which  wen?  ninieonniry  +),  ami  then  ml; 
fciitire.ucconling  to  the  ejfrrt  of  the  jurat  pretci* 
conviction  under  31  Geo.  3.  c.  '21.  s.  4,  but  no 
Kuril*  thereof.  I'pon  ils  beini;  objected,  that  th 
was  neither  c>od  as  a  ruitvirtiuii  at  common  law, 
the  Mint  ofMttina  forth  the  evidence;  nornnder  tl 
because  lliai  act  tires  a  summary  form,  d liferent  f 
here:  The  Ciuil  heltl  it  to  be-  Kelt  fttough,becm* 
i ■.•■TV  thing  thai  was  important  in  the  form  presrn 
n.iim*  of  tlmt,  which  the  statute  says  need  not  b« 
not  vitiate  il  ;  but  l*d.  Kenyan  said,  that,  "  if  * 
form  had  bi en  prescribed,  atifdi'pcnsibly  nca-ttaij 
hitii  strictly  complied  with.     +  Term  Rep.  707. 

Dm. where  a  ftirm  ot  conviction  is  preacrilvd  by: 
in  p-neral  most  safe,  to  adopt  the  vtrjj  words  u-a 
y.iiiire varies  therefrom,  the  conviction  mil  si  be  dr. 
•t  jlu  lo  the  express  provisions  of  the  act  J   thereto 


CONVICTION.  557 

Hit  was  convicted,  in  the  penalty  of  40j.ttrii!cr  the  63th  sec* 
the  mutiny  act,  for  refusing  to  billet  a  soldier,  and  the 
drew  up  the  adjudication  of  the  forfeiture,  directing 
irt  of  the  penalty  to  be  paid  to  the  overseers  of  the 
ip  ofU.  aforesaid,  instead  ol' directing  xito  be  distributed 
law  directs,  according  to  the  general  form  prescribed  by 
(see  Title  Soldi  lhs)  The  Co  cut  held,  (hat  although  the 
ure  could  not  intend,  that  there  should  be  a  titeral  ad- 
e  to  the  form  prescribed,  yet  as  the  Gttth  clause  point* 
manner, in  which  the  forfeit uroshaH  be  distributed,  name. 
part  of  the  sum  to  the  party  grieved,  for  expanses  as  tho 
is t rate  shall  direct,  and  the  rest  to  the  overyears  of  the 
r  of  the  parish,  for  the  use  of  the  poor  of  the  said  parish;" 
tribution  to  the  poor  of  the  township,  was  a  fatal  varia- 
ecause  there  may  be  many  townships  in  the  same  parish  ; 
oil  that  objection  the  conviction  was  quashed.   The  A.  v. 

,     Ml.  Ter.     36  Geo.  3.     G  Ten  Rep.  5SS. 

The  £*>n*ral 
•re no  particular  form  is  directed,  convictions  may  in   gc-  foruii  {  eouv;e- 

irawu  up  according  to  the  following  precedent  :  tim^ 


on  th  shire,  "1  fiE  it  remembered,  that  on   the  bth  day    of 
•  wit#  J      June,   in   the   AiUi  year  of  the  reign  of 

rcrtign    lord   George  the   Third,     nuts   king    oj  the 

kingdom  of  Great   Britain,  and    Ireland  at 

Hiid  comity  of ,   I  1,  of ,  in  the  said 

of-  >  >*  -,  yeoman,  in  hi*  proper  person  came  be/are  us 
ndS  J,  then  and  still  being  tico  of  the  justices  of  our 
prd  the  king,  assigned  to  keep  the  peace  of  our  said 
\e  king  in  and  for  the    said    county  of ,  and 

hear  and  determine  divers  felonies,  t>'efpasses,  and 
tisdemeanors  done,  and  committed*  in  the  said  county  of 
— ,  and  *  then  and  there  gave  us  the  said  justices  to  an-  InfuroiAiioi!. 

\d  and  be  informed  that  one  O  O  Of ,  in  the 

of  ■■  ,  of  oresaid.  yeoman,  on  the day  of      ■  ■     } 

mid  43d year  of  the  reign  of  our  said  sovereign  lord  the 

hut  nolo  is  +,  did  at  *~ — in  the  county  of , 

j — .    ■  .  __ 

»t  recoil  ci  'alitc  with  the  anicimi  decisions  «>I  the  co-irtt  nb:;ve  :  n*r 
ctni  tr unfile,  thai  the  cuuviclum  incli'  i.iay  be  yood,  hiuJ  jii  not  cu« 
b*1  inventoried. 

he  in  fur  uw  ion  is  for  a  penalty  divisible  between  the  crovn  and  th« 
',  »»▼,  Amd  "  at  tcettjbr  our  mid  io/ti  the  kin?,  it?  fur  himstj  ia  this  6e- 

I  the  ttftfote  requires  that  tho  information  should  be  on  oalb,  ikv, 
rwrporai iMtAb,  gnve,'  •  fci:. 

Jerc  there kic  exemptions  from  the  penalty  in  [)\c pursu x  '^rcn>iC(i«g 
ot  «  si  aim  c,  or  it  the  statute  under  which  the  conviction  is  made  m*. 
f»Jir»  iv  m  former  statute  containing  such  exemptions  it  is  DeceMnry 
ko.  vuCf  mid  negative  litem  in  this  pluce  ■  us  I  ";r  irtUn?^  in  c^v«,% 
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aforesaid,  [here  set  forth  the  offence  as  near  as  no<sU 
worth  of  the  statute"]  contrary  to  the  form  of  the  i 
inch  case  made  urn!  )>roi-idedjzkereby,nnd  I iv  force  of  a 
ttrttutt,  the  said  0  O  hath,  for  Ms  said  offence,  forfeit* 
of  -,  one  tnoic'ij  thereof  (till  necessary  char*' 

I  recovery  thereof  being  first  deducted)  to  hit  said  maj 

the  other  moiety  to  the  said  I  I,  \ot  &>  the  distribution 
inear  as  may  be  In  the  words  of  Hie  italute]fl»(i  the  said 
Judgment  of  us  the  suidjuvliccs  in  the  premises,  aw 
told  O  O  maj/  be  convicted  of  the  'aid  offence,  aecordi 
Statute  fn  that  ease  made  and  provided ;  and  the  said 
terxards,  that  is  to  tap,  on  (herithdii>tof.tuM,  in  the  tm 
third  year  of  the  reign  of  our  said  lard  the  now  king,  a 
aforesaid,  in  the  county  aforesaid,  had  notice  of  the  sc 
motion,  and  of  the  offence  therein  charged  upon  him 
<i:i:im..!.i.  taid,  and  teas  then  and  tl\rrc  by  us  the  said  justice 
iMnntr  summoned  to  appear  before  us  the  said  just 
aforesaid  in  the  county  of  —^—  aforesaid,  on  the  12 
June  in  the  said  \*d  yenr  of  the  reign  of  our  said 
lord  the  king  that  n»;B  is,  in  order  to  make  hi*  defeat 
,  the  said  charge  contained  in  the  information  aforesa 

'     thereupon  nfteru-ardf,  that  is  to  sat/,  on  the  taid  \1I 
Jantr  in  the  43rf  year  of  the  reign  of  our  said  sovereign 

king  that  noic  is,  at  A  in  the  county  of aforesa 

raid  O  0  being  duly  summoned  as  aforesaid,  in  th 
before  us  the  Justices  aforesaid  appeareth,  and  is  p. 
order  to  make  his  defence  against  the  said  charge 
ed  in  the  said  information,  and  having  heard  the 


liuniof  unqualified  permit  under  :>A*n.  c.  14.  *  4,  for  keeping 
ite  unlet  litlt  Gamx)  the  qualification!  mutt  be  here  diitiuciljr 
in  the  folluwing  manner  :  vi«.  ihi  aid  O  O  not *an"nj  (Am  landim 
ttc.  according  to  the  precedent  i  me  rted  under  the  iiid  till*  Gen 

See  ■!»  the  A".  ..  fratteii,  Hit.  let.  36  Gro.  3.  where  it  ow 
milted  una  conviction, I'-r  bujing  rough  hido,  under  ibcttat.  I  J 
(.ee  M*«orJCTn«Ei  head  Jjatler)timt  where  there  tie  exemptief 
ofthe  same  itatgle  that  create!  the  forfeiture,  it  i»  neceiiarv  toi 
rxpreuly,  and  negative  them  in  the  information  t  otberwue  lb* 
■  ill  be  liable  lo  be  numbed.      6  Ttr.  Hep.  559.  .- 

But,  where  tht  timptieii  u  ghat  i*  a  provifo,  it  need  sot  betel 
galiecd,  fur  the  defendant  mnj  innit  on  it  in  In*  delepce:  arn 
not,  when  itappenn  that  he-  in  lulled  what  he  bud  to  ut,  lai 
[>rcf  ame  that  he  had  no  audi  defence  to  make.  1  Stsntgt  $6,JiS. 
1 101.     t  IjI.  Raymond  I *lo.      Cumins  545.     1  Bm/.omt  148. 

So  aim,  where  it  mbiiqvrnt  Itatulc  maLcj  an  exception  to  a  h» 
■'-'  lu>t»-a 
JMtVl 


ifemier  need  nv\  negative  anj  of  the 
'  units  olbeitjjet  isiefcoi 


CONVICTION.  &>9 

0  O  if   asked  by  w.t  the  said  justices  if  he  can   sffjf 
g  far  himself  uhy  he   should  not  be  convicted  of  tlve 

above   charged   upon  him  in  form   aforesaid,    and 
m  he  saith  that  he    is  not  guilty  of  the  said  offence  V\c.i  or  <Ie- 
ieth  and  saith  that,  (as  the  defence  may  be)]  where-  '*'»**• 
?  the  said  justices  j  at  the  same  time  and  place,  that  is 
m  the  said  12/A  day  of  June,  in' the  year  aforesaid,  at 

roiW,  within  the  said  county  of do  proceed  to 

into  the  truth  of  the  said  complaint  contained  in  the 
r /nation,  in  the  presence  and  hearing,  as  xcell  of  the 

a?  of  the  said  O  O,  and  thereupon  on  the  same  dati 
'  last  mentioned  at  A  aforesaid,  in  the  county  aforesaid, 
i  credible  witness  in  this  behalf,  comes  in  his  proper  i;videm-e. 
before  us  the  said  justices,  to  prove  tl\e  said  charge  con- 
i  the  said  information  against  the  said  O  O,  and  is 
e,  by  us  the  said  justices  sreorn.  and  does  before  us  the 
ices  take  his  corporal  oath, upon  the  Holy  Go*pel  of  God 

•  the  truth,  the  tthole  truth,  and  nothing  but  the  truthy 
oneerning  the  matters  contained  in  the  said  informa- 

•  the  said  justices  having  administered,  and  having  sufm 
ower,  and  competent  authority  to  administer  such  oath 
r*  that  behalf)  ;  and  the  said  W  W,  being  so  sxcorn, 
his  said  oath  say  and  depose,  in  the  presence  and  hear- 

he  said  O  O,  that  the  said  O  O.  on  the  said  

— — ,  in  the  said  43d  year  of  the  reign  of  our  said 
71  lord  the  king  that  now  is,  at  .■  —  aforesaid,   in 

ity  aforesaidy  did  [here  set  forth  the  evidence]  :  and  the 

0  docs  not  produce  any  evidence  to  contradict  the  proof 
rd\  whereupon,  and  upon  hearing  and  duly  examining  the 
natter,  it  manifestly  appears  to  us  the  said  justices, 

said  O  O  is  guilty  of  tht  offence  charged  upon  him 
said  information.  It  is  therefore  considered  and  ad.  J  ..l^mrut- 
by  us  the  said  justices^  that  the  said  O  C)  be  convicted^ 
is  accordingly  •  convicted  of  the  offence  charged  upon 
and  by  the  said  information.  And  ice  do  hereby  ad' 
that  the  said  O  O,  for  the  said  offence,   hath  forfeited 

of    ■■  pounds  of  lawful  money  of  the  united 

n  of  Great  I3ri tain  and  Ireland,  current  zcithin  the  realm 
t  Britain,  f  to  be  distributed  according  to  the  form  of  the 

_    ■ 

re  nuy  be  inserted— Ity  the  oath  of  the  said  W  W,  a  c,  edible  zvitnr  t 

id,  according  to  the  form  of  tht  statute  aforesaid,  by  us  tlit  mid  justice* 

tie.  [or,  by  M«*  oaths  of  A  VV,  and  B  W,  txo  credible  xitm:sses,  &c.j 

1  to  the  directions  and  words  of  the  statute. 

f  the  penalty  it  to  be  divided  between  the  king  and  the  informer, 
»ct  to  mitigation,  instead  ot'  the  words,  to  he  distributed  according  re 
efihe  statute,  SCc.  you  m*y  conclude  thus  : 

ietff  thereof  to  our  said  lord  the  ting,  and  the  other  mo'cttf  thereof  to  the 
the  said  informer :  Bui  ve  do  mitigate  thr  same  to  the  sum  of  —  — ,  and 

md  order  that  the  said  O  O  do  forthu.it/*  hjy  the  s»:d  sum  of fo 

wd  the  king  and  the  said  1 1,  according  to  the  form  of  the  statute  in  th*t 
ami  provided.    In  uttnest,  fr\\ 


And  gore  mm  the  tmutjuttuesto  timiltrMiar.it  can 
A  conviction  ought  w  bean  u  information  or  c* 
dent  1  Ld.  Raymond  410. 

And  when  Die  statute  direct*  ibe  information 
oath,  it  should  be  to  f  tated  in  the  conrictioa.  K. 
19  Geo.  3.  Boim*.  1C. 

That  one  O  O.J  The  nunc  and  addition  of  the 
be  Ml  forth. 

And  a  conviction  against  A  B  and  company 
ing  all  the  parties,  cannot  be  sustained :  not  < 
party  armaliy  named:  it  being  impossible  on  tb 
com  in  ion  to  determine,  wheiher  the  delinquent 
not  committed  by  the  partner!  not  named.  J\ 
and  Co.  Ea.  40  Geo.  3.  8  Ten  Rep.  508. 

On  tie day  of  — —  ]  The  lime  of  com 

fence  mint  also  be  stated,  thai  it  may  appear,  tl 
lion  wai  commenced  within  the  time  limited  bj  ti 

But  it  teems  lhat  ihr.  particular  day  need  no 

in  the  information  ;  it  having  been  held  tufficienl 
fence,  to  have  been  con.miticd  between  inch  a  i 
day ;  for  the  days  are  not  material  to  be  pi 
being  admissible  ol  the  facts  on  any  otter  days; 
omission  of  khewing  (htm,  will  not  ti:ia(etlie  coi 
it  only  necessary  to  lay  them  in  point  of  time,  i 
iccution  may  appear,  to  be  made  within  the  timi 
statute;  and  if  the  defendant  be  charged  aootbei 
Iter  that  the  oflenco  ofvhirh  he  was  before  ct 
same.  Satkeld  J7S. 1  Ld.  Rai/m.  582.  10. Uo 
And  where  a  enmktion  upon  a  penal  si 
the  prosecution  to  throe  mouths,  wasdatcd  on  tl 
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b  month,  and  not  to  the  month,  and  that  therefore  the 
m  was  in  time.  The  K.  ▼.  Crisp,  Ea.  Ten.  45  Geo. 
"s  Rep.  389. 

here  a  statute  limits  the  time  of  conviction  to  three 
r  the  like;  if  the  hearing  of  the  matter  be  adjourned 
time,  though  with  the  consent  of  the  defendant,  a  con- 
terwards  will  be  bad.  Rex  t.  JoUey,  Ea.  Ter.  43 
Eos  ft  Rep.  467. 

-  in  the  county  of ]  The  information  must  specify 

where  the  offence  was  committed,  that  it  mar  appear 
bin  the  jurisdiction  of  the  justice.     2  Ld.  Raymond 

the  place,  in  which  the  offence  is  charged  to  have  been 
,  lies  intermediately  within  two  points,it  must  be  ex- 
leilged,  to  have  been  committed  within  the  county,  and 
i jurisdiction  of  the  conficting  magistrate;  for  on  a 
i  on  the  stat.  5  Geo.  3.  c.  14,  for  fishing  without  the  . 
'the  owner,  in  part  of  a  certain  stream,  which  runneth 
\.  in  the  parish  of  A.  in  the  county  of  W.and  C.  in  the 
;h  and  county  :  on  an  objection  taken,  that  it  did  not 
at  the  intermediate  course  of  the  stream  between  the 
i,  in  which  the  offence  was  alledged  to  be  committed, 
county  of  W.  and  within  the  jurisdiction  of  the  con- 
lagistrate;   the  court    quashed   the    con  fiction,  ob- 
iat  they  could  not  presume,  that  the  place  where  the 
is  committed,  was  within  the  jurisdiction  of  the  con- 
igistrate ;  but  that  it  must  expressly  so  appear :  for  it 
How,  that  the  intermediate  course  of  the  stream,  was  in 
:ouuty,  with  the  two  points  mentioned ;  the  fact  was 
rwise.     Rex  v.  Edwards,  1  East's  Rep.  278. 
•J]  The  information  must  always  be  stated  at  large, 
n  an  exact  description  of  the  offence,  in  order  that  it 
tr,  upon  the  face  of  the  proceedings,  that  the  fact 
;ainst  the  defendant,  is  an  offence  within  the  deacrip. 
statute ;  but  it  is  sufficient  for  the  justices,  in  thedes* 
the  offence,  to  pursue  the  words  of  the  statute,andde* 
s  the  statute  wills ;  for  they  are  not  confined  to  the 
:,  requisite  in  indictments,  for  offences  by  the  common 
L  Raymond  583. 

less  precise  description,  than  what  is  contained  in  the 
nsufficient;  thus,  a  conviction /or  having  a  gun  in 
contrary  to  33  Hen.  8.  was  quashed,  because  the 
ie  statute  were  not  pursued,  the  statute  being,  use  to 
,  or  her  house.  1  Shorter  48.  Boscazoen  26. 
i  the  case  of  The  King  v.  Trelawney,  E.  26  Geo.  3, 
i  on  22  Geo.  3.  c.  47,  for  insuring  a  ticket  in  the 
horiscd  by  25  Geo.  3,  was  quashed,  because  the  in- 
kl  not  slate,  that  the  ticket,  on  which  the  insurance 
iras  a  ticket  in-  the  state  tottery*    The  22  Geo.  3* 

Oo  2 


contingency,  rt'  .\'.V.'  ui:d  a^y.'.ktihL-  to  the  <l<n;;i 
numbir  or  ticket,  .\>.  47,''  Mat  thi»  Inforitatii 
foo  gv '.'ra!,  in  nnt  properly  « pee'ifying  tJic  fa 
out  a:!/  o,'  it*  par  lie.'!  lot*,  as  the  sum  rereito. 
ami  upon  w ha ;  event  in  particular  the  money  ■ 
AndTai!  Curt  hckl  that  iii  iuir.mary  cwmctiii 
miist  be  precisely  set  uut ;  that  it  i*  nut  turiici-n 
statute  in  atl  <\t*e«,  us  iiiay  be  done  in  sumr, 
cive;:  a  particular  dc-ciiplion  of  (lie  ull'enci".  but 
^Haitir-' speaks  iii  L-'iicii!  lerti>,  if  divers  (lilii-rt 

act  in  particular,  Has  done  by  Ihc  party  olietidn 
meet  t ti -■  eharpc  :  in  tltis  case  therefore,    the  char 
ral,  and   not  pointing   out,  thai  whirli  the  parly 
himself  acaiii*;.   the.  rmnictiMi   was  qua^hid. 
3V.  7er.  'J4  6r«.  3.  (Wtf.  (to.  Aiti. 

$o  on  a  conviction  upon  the.  Mat.  .19  and  40  G 
for  ]'rrrrn!iii^Coiiibii:aliijn-  amongst  journeymen 
( tin-  first  i>ml  wtoml  seel  ions  of  which  declared  i 
*•  tra::l'.  cot  nurits.  ai:d  agreements  in  writing,  ■ 
"  in?.  entered  into  between  ai.y  jonrnoyiran,  niai 
''  other  jr.  rson  jar  evtit rolling  or  ani/  wwj  affx-ai 
"  eat  ryiHt  on  urn/  manufacture,  trade  or  busim 
•*  fl!irtor:r.i:iirtgfn;*tit  thereof,  shall  Ik  illegal, ihi I 
"  direct*,  that  the  oiienders  therein,  sluill  be  ill 
**  certain  time")  where  it  appeared,  that  the  defer 
com  ir  (til  in  a  run  i:  in  way,  before  two  justices  u 
haiivi;  been  *•  eiilaufulU  concerned  in  the  niuki 
"  tirir.a;  i\tt<i  ti  < a /ttf>i  agreement  J'or  thi  pur/ie 
"there'  Huh <.»(7ns  \V.  It  ice."   Ann  it  was  ohji 
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Ne  offence  to  lie  stated,  vet  it  did  riot  dispense  trfth.'  the  necess- 
ity of  setting  forth  the  agree went,  which  was  not  the  corpus 
etfctf,  but  merely  the  evidence  of  it.  Axd  £uk  couitx  held, 
laf,  as  the  statute  in  question,  gives  the  magistrates  a  summary 
irisdiction^to  repress  a^rcemfeuts  by  journey  mens-  for  controlling 
Mir  masters  in  t hoi r  trade,  (hey  should  therefore  have  stated 
fat  the  agreement  was,  iti  order,  that  the  court  illicit  see, 
kether  it  ^ere  an  agreem^ii,  r>r  controlling  the  masters  in 
leir  trade,  within  the  meiniug  ofthe  statute,  for  it  is  necessary 
Ishew  a  crimrual  object,-  as  well  as  a  criminal  intent.  But 
BK the  offence  does  not  consist  in  intent  merely  :  it  is  not  enough 
at  the  agree  iient  should  be  for  the.  purpose  of  controlling,* 
at  is  xsith  intent  to  control:  but  it  must  be  entered  into  for 
mtrolUng,  that  is  for  effecting  the  object:  and  it  cannot  bo 
id,  that  .this  was  such  an  agreement^  without  saving,  what  it  was. 
sx  t.  Nieldj  6  EaA's  Rep.  2  Smith's  Hep.  418. 
likewise,  where  a  statute  authorises  a  justice  to  comridt  for  8 
gleet  to  account,  or  for  any  offence,  in  the  nature  of  a  trespass, 
.for an  embezzlement,  the  money  charged  to  be  received,  or 
BHumbtr  and  .nature  of  the  things  taken,  destroyed,  damaged* 
embezzled,  should  be  particularly,  stated  *  so  as  to  enable  the 
«ty  todefeud  himself  on  a  second  charge.  2  Strange  900* 
ii  Raymond  900. 

And  where  them  are  exemption's  from  a  penalty,  in  the  same 
kfote  by  which  it  is  created,  or  it  manifestly  refers  to  another 
Ifofe,  containing  Such  exemptions,  they  must  be  .expressly 
gttifed  in  the  information.       K.  v.   Prattia9  6  Term  Rep. 

.And  this  great  nicety  is  required,  because  tlje  subject  by  this 
it  ate  jurisdiction,  executed  by  a  single  justice  in  a  nummary 

J,  14  deprived  ofthe  privilege  and  benefit  ofthe  com  mod  law, 
of  being  tried  in  the  face  of  the  country,  by  the  judgment  of 
fc  peers  ;  and  therefore  the  court  ought  to  see,  that  the  offence 
|Mt bin  the  jurisdiction  of  the  justice,  and  that  lie  has  pursued 
UMfbority.  2  Ld.  Raym.  9L><).  Corcper  $l27. 
jlut  where  a  statute  in  the  same  sentence  mentions  more  of: 
)•¥•  tbftii  one  in  the  disjunctive,  each  is  made  a  separate,  and 
|fiact  offence;  and  a  conviction  for  either  will  be  good  ;  vi 
£fcutaiicc,  the  5  Ann.  c.  14,  inflicts  a  penalty  on  those  who 
tpor  use  stny  dogs,  for  the  destruction  of  the  game*  not  be- 
laatified.:  the  bare  keeping  is  therefore  of  itself  aji  offence, 
conviction'  for  (hat  only  will  be  good.  1  Strange  -49(3, 7 1 1 . 
ikgngh  so* much  exactness  and  precision  is  required,  in  de- 
tfie  offence;  yet  where  a  conviction  is  for  a  number  of 
!  consisting  of  the  same  fact  repeated,  the  words  that 
l&e  fact  to  be  an  otience  need  not  be  repeated  as  many 


rTW  words  for  tht  putpote  of  con' rol  line  w«m-c  intn-duw  d  in  the  oonvic- 
B»  bvtthc  voids  of  lh«  statute  are  fur  0udli*j1lb£.    Vide  Wva  tfiSittaffk  ar 


though  it  wa*  necessary,  before  19  Geo.  S.  e.  31  '. 
a  summary  form,  that  the  oath*  or  curses  ihon 
thit  the  court  might  judge  thereupon,  whether  th 
oaths  and  curses  or  not  ;  yet  it  never  iu  held  ■ 
them  our,aa  often  as  the  defendant  could  be  prove* 
them,  stating  that  he  swore  soman)'  times  in  such 
baring  been  deemed  sufficient.  K.  v  Sperling,  1  Str, 
Robert*,  1  Strange  608. 1  Ld.  Raymond  1376. 
But  in  a  conviction,!  ho  offence  need  not  be  laid 
the  peace,  as  in  an  indictment,  because  this  is 
prosecution  ;  he  can  have  no  line ;  but  it  is  the 
the  party,  and  only  a  memorandum  of  what  1 
done  in  the  matter.  Sutkeld  378. 
linrtlie  indue  manner  summoned.']  The  summon*  ii 
'„,  lows  the  information  ;  and  since  it  cannot,  froi 
the  thing,  be  prior  in  order  of  time  ;  so  if  the  sum 
on  an  earlier  day  than  the  information,  it  will  t 
viclion.     Bosamen  52, 

For  in  the  case  of  The  K.  t.  Kent,  a  couvictio 
because  the  information  was  set  out  to  be  eihil 
Oeo.  2,  and  the  witness  was  sworn,  and  made 
troth  of  the  facts  contained  in  the  informatic 
A'os.  1  Geo.  2 ;  but  the  summons  of  the  def 
pearance  and  making  defence,  and  the  conYic,tior 
the  3d  Oct.  1  Geo.  2,  being  before  the  informati 
nation.     2  Ld.  Raym.  15-16. 

It  is  alio  clear  that  the  party  ought  in  point  of 
moned,  even  in  the  case  of  an  order,  where  tb 
strict,  than  in  convictions  ;  and  if  the  justice*  [ 
a  person  without  summoning  him,  it  is  a  misdetr 

tnt  utitfh  nn   infnrmatirm   I.  ill  Kfi  ■     anil   rh-  HMf 
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Lto  particularize  the  time  and  place,  or  whether 
duly  summoned  are  not  of  themselves  sufficient*  Bos* 
4,  Ms  10  Mod.  *13.  1  Strange  46. 
in  TfteQ.  t.  Green,  Powys,  jun.  J.  inclined  to  the  opi- 
at  the  word  dv/jr,  imported  all  reasonable  circumstances, 
to  the  summons:  but  the  conviction  there  was  quashed 
tother  objection.  10  Mod.  213. 
The  King  ▼.  Simpson,  an  objection  was  made  to  the 
s,  that  it  did  not  particularize  the  place  and  hour ;  it 
y  licet  summonitus  fuit  ad  hoc  tempus  et  hunc  locum  sed 
xif:  (but  by  the  court)  the  default  entered  by  the  jus- 
plies  the  summons  was  to  appear,  at  that  time  and  place, 
rwtse,  it  would  not  be  a  default  j  and  where  the  legisla- 
t  given  a  poweY,  we  will  presume  the  justices  pursue  thai 
unless  the  contrary  appears:  if  they  did  not  make  a 
summons,  they  arc  punishable  for  it,  by  information. 
%e  46. 

ever,  it  b  certainly  most  adviseable,  to  state  the  day  and 
ccording  to  the  form  of  the  precedent,  here  inserted  ;  and 
i  also  appear,  that  the  summons  was  for  a  reasonable  time 
ce*,  otherwise  the  court  may  under  the  particular  cir- 
iccsof  the  case  quash  the  conviction  (1). 
where  the  summons  was  set  forth,  and  that  summons  ap« 


(T)  General  form  of  a  summons. 


lire.      J. 


uthshire.       J-     To  the  constable  of 


teas  complaint  hath  been  made  before  me  J  P.  esq.  one 
majesty's  justices  of  the  peace  in  and  for  tlic  said  county  of 
t  O  O  of  - in  the  county  aforesaid,  mason,  did  on  tlut 

—  day  of-  novo  last  past  [here  set  forth  the  offence.] 
ire  therefrom  to  require  you  forthwith  to  summon  the  taid 
}  appear  before  me  at  —  in  the  said  county  on 

—  the day  of at  the  hour  of 

orenoon  of  the  same  day,  to  make  answer  unto  the  said 
fn/  and  be  further  dealt  with  according  to  law;  and  be  you 
n  and  there  present  to  certify  what  you  shall  have  done,  in 
ntion  of  this  precept  *  Her  ein  fail  not  under  the  pain  that 
reon  ensue.  Given  under  my  hand  and  deal  the day 


*  \  Strange  261.     Brqwr*  619.. 
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peamf  tu  b*  irregular,   the 


[ijuiilifil  iLc 


1  Sett 


T& 


ban*  no  ruoii  to  intend  any  otlkci  uiicaiuiit. 
310. 

Out  Ihese  objection*  fo  the  sUivsinU  of  *ht  snaiaom.  \ 
pall  if  ai'|.ly  (o  tiwa,  where  the  party  net^rcts  to  anutai 
■T  lt>«  ikTuixUiit  appear*  at  ill*  lir*t,  and  nnuci  tir/eiKc 
cam  all  defect*  in  thf  iiimrauRs  or  <-"~n  the  total  »ji.Ii 
1  Strange  961.     Sfilkttdif.J.     5  Uiutok*  1*8*. 

Tfaiu  in  a  KCIfll  case,  on  a  comtclioti  before  a  justice 
poattr,  on  tit.;  gam*  law*,  in  wutrb  It  OU  ,-Utrd,  that  the 
djul  u»  I'f'-tei.f.  at  the  liuu',  when  the information  was  Ml 
thcwitltcvBb  oi  J  mi  tin  J,  ami  that  when  call,  J  on  for  tin  <k 
br  prnducod  n«  ri  idencr.  and  did  not  require  any  further 
Ttir  Cut  »t  beld  it  sufficient  without  slating  Uwt  lie  was 
cinsly  tu  mm  ob  I'd  In  answer-  lie*  v.  Sieue,  1  Eatt'i 
639. 

Y«t  Jf  it  bo  staled  that  the  party  Wis  summoned  to  aj 
liij  did  appear  on  a  day  thai  wa*  impossible,  the  trout 
quash  I  h-:  coinicu'Ki  ;  fur  in  the  KMfl  uf  37i*  Qj.rcn  i. 
the  canviciion  s*t  forth  lliat  the  tit  kndatit  waa  sumiuot 
appear,  and  by  lirtM  tlir-recf  did  a)ij>e»r,  on  ZWwbajp  rA< 
<%  of  April  1704,  whereas  the  17th  was  uii  a  I'riday  ;  at 
I*id|(  ubjctled  («,  the  court  qi.taihed  the  coiiiiciJon,  boca 
was  wauifest,  there  tould  be  no  such  day,  and  therefore  ll 
feixlani  could  not  appear  thereupon:  and  when  one  da 
KM  forth,  his  appearance  on  another  coirld  not  be  iota 
1  Sidkcld  1  S3. 
Appeareth  and  it  prcitnt,  in  order  ti>  make  his  defeat 
■*  and  the  mid  O  O  neglecting  to  appear  here  before  us. 
must  be  stated,  whether  the  defendant  appeared  or  not. 
amen  5&. 

And  if  the  defendant  does  not  appear,  the  justice  h 
summoned  him,  may  proceed  to  hear  the  evidence,  and 
Vict  him,  although  tV  statntu  does  not  expressly  give  it 
power  ;  for  though  the  statute  may  be  silent  as  to  the  metb 
proceeding,  Rwi  the  law  of  England,  in  point  of  natural  jw 
always  rerran-cs  the  party  charged  with  any  offence  to  be  nt 
before  he  he  condemned  in  judgment,  fat  that  rate  moll 
this  exception',  nniest  it  »  by  hh  oait  default ;  and  «o 
other wists,  every  criminal  might  avoid  rontictioDf  for  tin 
being  so,  the  magistrate  in  bound  to  give  some  opportenif 
the  party  to  appear  ;  and  if  upon  such  a -notice,  he  nathcrtt 
nor  sends  a  sufficient  excuse,  the  magistrate  may  proceed  to  ji 
men t.     K  this  wits  not  allowed,  the  conseqneuce  w»ut*  to, 
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err  would  escape  unpunished,  because' he  would  nerer 

rposely  to  be  convicted  ;  and  that  would  bo  to  make 

ion  of  the  law  depend  on  the  will  of  the  otfeuder.  The 

impson,     1  Strange  44. 

said  O  O  is  asked  by  us.']  If  the  defendant  appear,  he  Concerning  fhrf 

asked  what  he  ha*  to  nay  in  hi*  defence:  and  that  de-  dr.fcnee  or 

e makes  any)  or  his  confession    (if  he  confesses),  must  contest*!!. 

n  the*  con  riot  ion.     Bcsatrt.  62* 

efeudant  when  put  on  his  defence,  sefs  up  a  claim  of 

the  thintr  he  is  accused  of  taking  or  destroying,  and 

fly  pretence  or  colour  for  such  right*,  the  justice  ha* 

ction  ht  the  case,  and  ought  to  acquit  the  party  ;  and 

>stion  that  the  defendant  hath  such*  tkk*,  the  Court  of 

uchwiH  grant  a  prohibition,  before  or  after  conviction^ 

e  justice  from  proceeding.   1  Ld.  Raymond  583.  2  Ld* 

901. 

ihenco  it  should  secni;  that  if  sueh  a  colourable  right 

upon  the  defence  (as  stated  in  the   conviction),  such 

r  would  be  quashed.     Boscazoen  07. 

lefendant  confesses  the  complaint  to  be  true,  or  pJeadr 

it  not  uecessary  to  hear,  or  to  state  the  evidence  against 

ttscquccrtly  cures  the  objection,  which  otherwise  would 

,  namely,  tha-t  the  evidence  was  uot  given  in  his  pre- 

such  confession  does  not  go  to  the  admission  of  such 
lly  constitute  an  o  fie  nee,  it  will  not  supply  any  de- 
den  ce  :  for,  upon  a  conviction  by  confession,  on  the 
tnd  pedlars*  act,  for  trading  without  a  licence,  the  in- 
stated, that  the  defendant,  "  on  such  a  day,  and  at 
place*  was  found  offering  to  sale  silk  handkerchief*, 
ding  as  a  hatcher,  pedlar,  or  petty  chapman  :  and  that 
Midaut  did  then  .Mid  there  otter  to  sella  parcel  of  silk 
rchiefs  ;  his  confession  as  stated,  was,  That  he  did 
•  sell  sill:  handkerchiefs  to  the  informer,  in  such  man.  / 

s  mentioned  in  the  said  information?"  and  the  court 
liis  conviction,  because  a  single  act  of  selling  a  parcel 
id  kerchiefs  to  a  particular  pei>.oii,  was  not  a  proof  that 
;h  a  hanker,  pedlar,  or  petty  chapman,  as  ought  to 
i  license  ;  and  the  confession  was  onlvof  the  fact,  that 
he  handkerchiefs  to  the  i;, former,  not  that  he  traded 
;rr,  whfeh  it  was  necessary  to  allege  and  shew.  K,  r. 
Burrows  60i>. 

is  confession  the  magistrate  may  take,  although  the 
y  be  silent  thereon,  and  only  direct  the  conviction  to 


e  the  defrndifit  wis  convicted  for  cutting  tiecs/  wbcre  lit  hud 
rDoi-»ii. 

top.-  320.' 


lift).  K.  ».  T.  S.  Croatker,  1  Term  Rep 
Uemrell,  6  Term  Rep.  75. 

But  if  it  in  not  bo  stated,  yet  if  enough  ip pears 
fiction,  to  shew  thai  the  witness  was  examined  up 
presence  of  the  defendant  *,  the  court  will  suppi 
tioii.  2  Strange  1240.  3  BurrotM  1786.  Cvapa 
Rep.  23. 

Thus  if  a  defendant  appear  mid  plead,  and  1 
given  on  the  same  day,  [he  court  will  intend  th; 
was  given  in  the  defendant'*  pretence,  eren  thin 
that  the  appearance  was  at  A.,  and  that  the  eiidi 
at  11.    Rex  r.  Ssmttoa,  8  Ter.  Hep.  284. 

Anrlw hero  on  aconviction  the  information  w<t 
heen  laid  on  the  29th  oF  Mar  1805,  and  tha 
appeared  on  the  4th  of  June  (without  mentioning 
it  eonrliiiled  by  stating  the  conTiction  as  tigited 
f  Am  4th  of  June  1609,  the  court  held  that  the  r 
penred  to  have  been  all  one  continuing  transactio 
pt-aranreof  the  defendant,  alter  the  summons,  to  I 
conviction,  and  that  thin  appeared  both  from 
date  of  May  1805,  and  the  data  of  (lie  con* 
liein  June  1805,  because  the  defendant,  was 
appi-nml  on  the  4th  of  June,  and  the  conviction 
sealed,  on  the  Jlhof  June  1805;  and  they  held  ti 
■paired  that  the  cfiifoncv  was  given  in  the  4 
mic;\  ns  his  departure  pending  ihv  com  in  nance 
tiin  could  not.  Jie  prevjiiHtd.  The  K.  v.  Crit\ 
lien.  J.  7  Jittd't  Rep.  3SU. 

And  a  roiifetsi'in  of  the  Offence,  as  before  obH 
Irregularity  of  not  staling,  that   I  ho  evidence  w 
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giving  servants  false  characters)  and  tomb  bthef 
therefore,  if  it  appears  on  the  face  of  the  conviction, 
itness  was  the  informer,  it  will  be  quashed.  K.  T. 
Ld.  Raymond  1545.  1  Sess.  Cat.  378. 
aw  here  before  ut  the  sdidjuslicet  tuorn.~]  It  is  no 
o  a  conviction  setting  forth,  that  the  witness  was  eJt- 
oath,  that  it  does  not  also  state  that  the  magistrate 
tj  to  administer  the  oath.     Rex  ?.  Picton,  2  East't 

9  said  OO.]  The  name  of  the  offender  must  be  men* 

day  of /].  The  time  when  the  offence  was 

must  be  particular  y  stated,  to  shew  that  the  prose- 
ithin  the  time  limited  by  the  statute  ;  but  it  seems  if 
e  given  that  the  offence  was  committed  betizeen  such 
day,  it  is  sufficient;  for  it  may  be  impossible  to  swear 
ct  day.  A.  y.  Chandler,  Salfccld  3W.  Q.  v.  Simp- 
od.  248. 

•aforetaia\  in  the  county  aforetaid.']  The  evidence 
e,  that  the  fact  was  committed  in  the  place,  where  it  is 
information,  or  at  some  other  place  within  the  juris* 
the  justice*:  for  in  the  case  of  the   K.  r.  Jefferies*. 
3,  on  a  conviction  on  the  lottery  aci,  \JC2  Geo.  3.  c. 
if  arm  at  ion  charged,  that  on  the   li)ih    Mar.    1786, 
lid,  in  Great  Queen-street,  Sec,  take  and  receive  of 
on  2*.  Oct  and  iu  consideration  thereof,   did  agree  to 
ne  guinea  if  number  13.433  should  be  drawn   on  the 
day  of  drawing  the  lottery ;  Ike  evidence   was,  that 
t  10th  March   last,  Jackson  insured,  personally  uith 
i  J  ejf erics,  the.  said  ticket,  and  paid  «2a\  9d.  to  receive 
linea  if  drawn   blank  or  prize  on   the  t  hi  rtuvtiV  day  of 
g  :*"  —  it  was  objected,  that  the  evidence  did  not  prove" 
je  to  be  committed  iu  the  place  laid  in  the  information, 
>ught  to  have  done;  for  wheiwer  the  jurisdiction  of 
trates  who  try  the  offence  is  local,  the  offence  must  bo 
have  been  committed  within  their  jurisdiction  :  of  thi* 
as  the  Court:  therefore  the  conviction  Mas  quashed. 
lep.'LAi. 

*c]  All  convictions  being  in  the  nature  of  judgments, 
ice  cannot  be  •>  up  plied  bv  inference,  but  ou  nht  tubs 
large,  and  contain  a  mil  and  accurate  statement  of  the 
constitute  the  offence;  that  thu  court  ot  King'i  Heucii 
,e  of  the  sufficients  thereof*. 

in  tlie  Q.  v.  Green,  \there  the  oath  Mas  «V  v:rhtite 
rum  j  thereby  bar-Jy  referring  t»>  the  iitt'oruiat  on,  the 
n  was  held  bad.     hJ  Mud.  H\J. 


Svs'lLtf.  RayttivuJ  »£*"" 


in  that  cast:  tha  Chief  Justice  said,  it  was  fully  n 
Conviction*  the  evidence  must  beset  forth;  am 
been  a  conviction,  it  would  therefore  have  been  ba 
300. 

A  ml  the  preceding  rnse»  are  further  confirmed  b 
3 Vic  King  v.  Kilht,  which  was  a  conviction  of  at 
der  the.  Mature  of  IDCco.  C,  for  neglecting  to 
.■upiiisi  profane  cursing  and  swearing :  in  this  con 
formation  fully  chanjed  the  offence,  specifying,  tl 
iliiiu  was  parson  of  the  parish^  his  officiating  as  : 
lectin,;  to  rend  ;  and  then  it  set  forth  that  the  A 
Mm, moned,  and  having  neglected  to  appear,  the 
feeded  to  examine  into  the  truth  of  the  charge,  t 
its  net  Jiirth,  being  duly  proved  before  him,  he 
defendant  guilty.-  But" by  the  court!  It  is  rrbw 
thal  upon  a  conviction  the  evidence  ought  to  be 
the  court  may  judge,  whether  the  justices  have  do 
upon  an  order  it  is  not  necessary,  because  the  Ci 
fume  they  hare  dune  right.     4  Burrottt  '2003. 

It  being  therefore  clear,  that  general  words  of 
not  sufficient,  it  may  be  laid  down : 

First,  That  the  evidence  must,  in  Mot' cases, 
full  us  the  information.     Bonaa.  On. 

Second/ft,  That  in  some  instances,  Bhert  the  of, 
lie  described  generally  in  the  information,  and  yet 
of  a  mini'ier  of  distinct  acts,  which  in  the  aggreii 
the  offence,  or  of  some  act,  that  from  its  nature  in 
In  point  of  fact,  particularly  set  forth  by  the  witn 
Cetmry  that  the  evidence  should  be  note  particutm 
fjir.na'ion.     Boscaw.  fl.i. 
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t  when  it  is  to  be  proved  in  evidence  *.     Boscaicen 

n  cases,  where  a  statute  inflicts  a  punishment,  according 
auk,  age*  or  ether  circumstance  of  the  offender,  and  the 
ttion  states  such  qualities,  it  is  not  necessary  to  again 
lem  in  the  evidence;  witness  swearing  that  the  said 
r  did  such  and  such  acts,  will  be  sufficient,  2  Ld.  Raym. 

ler,  according  to  the  better  opinion,  does  it  seem  abso- 

tecessary,  that  the  evidence  should  spccihcally  negative 

nptiofts  or  qualifications,  which  are  uegatited  in  the  iiu 

>n  ;  for  it  is  not  the  evidence,  but  the  information  that 

le  magistrate  jurisdiction  ;    and  if  the  exemptions  or 

itions  are  omitted  to  be  set  out  in  the  information,   no 

3  whatever  will  supply  the  defect.     K.  v.  Croizthcr, 

Rep.  125.     K.  v.  Wheat  man,  Douglass^  Hvo.  ed.  345.    Concrrnimr  tfc» 

he  is  accordingly  convicted  of  the  offence  chargeif  upon  conviction. 

.]     This  seems  to   be  the  roost  usual  and  efficacious 

*  expressing  the  conviction  ;    and  it  may  be  adviscable 

le  it  in  all  cases.     However,  the  justice  is  not  restricted 

>  exact  words  ;  for  in  the  K.  v.  Thompson,  where    t\\% 

on  (after  stating  the  evidence)  concluded  thus  ;    "  and 

ipon  the  said  defendant,  the  said day  of &c, 

;  me  the  same  justice,  by  the  oath  of  one  credible 
>s  aforesaid,  according  to  the  form  of  (he  statute  afore* 
is  convicted,  and  for  his  ffence  aforesaid  hath  forfeit. 
:."  though  it  was  objected  that  it  did  not  appcaro/zj/ioi 
ndant  had  been  convicted,  yet  the  court  held  it  to  ba 
t.     2  Term  Rep.  18. 

l  defendant  may  be  convicted  of  several  penalties  in 
miction  :  for  it  is  the  constant  practice  in  actions  on  tho 
ws,  and  not  unfrcquent  in  convictions :  and  even  iu 
nts  for  capital  offences,  several,  offences  are  sometimes 
as  burglary  and  stealing  in  an  house  to  the  value  of  40s, 
featVcrar,  6  Term  Rep.  28 1. 

here  more  offences  than  one  arc  charged  in  the  infor* 
as  where  a  man  was  charged  with  keeping  an  offuc,for 
n  shares  of  lottery -tickets,  izithout  a  licence,  and  also 
ping  an  ojfice,for  registering  the  nnmbers  of  lottery* 
ithout  a  licence  J,  it  was  held  not  sufficient,  to  say  ha 
ricted   of  the   said  offence ;  for  it  did  not  appear  of 

>r  an  exception  to  this  rule,  and  the  only  one,  see  the  ch*r  of 
Thornton,  reported  in  2  7  erm  Hep.  18,  anil  liereulitr  under  ilia 
L — wbrrc,  in  a  conviction  en  5  .-inn.  c.  *+.  /•  4,  the  court  (not 
overturn  an  established  pn-crdeni  (f),  ilmu^li  luulu,  coiUiarj 
Tat  principle  laid  down  as  ahuvr,  and  it£ain»l  their  own  imhua- 
evidence  that  the  defendant  kept  and  iucci  a  guu  io  kill  and  djuJmtf. 
ufticient. 
See  tbr  precedent  jn  Burn,  annexed  to  title  Came,  letter  U 


in  i  tic  mii»  *.  yismon^  ir.iHrcOf.tjas  reporiem 
it  u  said  by  H?lm»t,J.tt\M  upon  a  conviction  for  d 
trees,  contrary  to  1  Geo.  1.  c.  48,  the  worth  of 
were,  it  (.<  therefore  eontideredby  in  that  he  be  a 
the  court  lieri  tliat  there  ought  to  be  ajudgnicn 
Jvit  or  /ji-  committal.     . 

Hut  IVitmot  J.  in  the  case  of  IheK.  t.  Vipont, ' 
laid  I  hat  that  point  was  not  decided  in  (he  abut 
A.  i.  Athlon,  although  it  appears  to  hare  beet 
the  rimrt  that  the  conviction  was  bad  for  that  r 
J.'«7>.  S.ii». 

However,  in  the  rase  of  The  King  t.  Haxk. 
lion  for  killing  a  deer  was  quashed,  because  it 
is  convicted,  without  any  judgment  of  torfeitun 
858. 

Also  in  the  above  ruse  of  IVie  Jfrtfg  r.  Vipont, 
let  lorth  the  information,  summons,  plea,  and  c 
eluding  with  a  conviction  in  the  usual  form,  but  ii 
re«I  fur i  her,  and  adjudge  the  party  to  be  comw 
i»C  tu  the  terms  of  the  act:  this  conviction  being 
the  court  of  King's  Bench,  was  held  to  be  ill,  for  pi 
ton* iction  is  in  the  nature ol'  a  verdict  and  judgmt 
fore  it  oiih.li!  to  be  precise  and  certain  :  but  thii 
tciihout  it  judgment :  In  the  case,  nf  The  King  i 
was  settled  Cut  there  mttit  be  a  judgment  of  forft 
this  rase  it  is  more  nivessary,  for  the  statute  upe 
conviction  is  made,  leans  the  judgment  eoucen: 
tion  of  the  punishment,  to  the  discretion  ofthi 
often  d  it  being  lo  be  imprisoned  by  the  jti*tkvh,fui 
exceeding  three  months.     2  Wurmai  lli>3.  7  IVi 

Likewise  in  the  c  »f  of  The  King  r.  Ktxclaii, 


CONVICTION.  575 

the  forfeiture,  together  with  the  charges  previous  to 
iding  the  said  conviction,  be  paid,  bnt  docs  not  ascer* 
t  the  charges  arc,  it  is  bad.  Hie  King  v.  Abraham 
Taper  60. 

another  case,  where  a  private  act  7  Geo.  2.  c.  11,  gave 
>  a  magistrate  for  the  town  and  borough  of  Great  Yar- 
m  a  summary,  conviction  there  against  that  act,  to  levy 
ities  by  distress,  together  zcith  the  reasonable  charges 
%g  and  keeping  such  distress  ;  and  the  conviction  y  re- 
nto  B.  R.  upon  a  writ  of  certiorari,  did  not  appear  to 
judged,  what  the  defendant  was  to  pay  for  those  charges ; 
y  the  counsel  Who  was  to  have  argued  in  support  of  the 
on,  admitted  on  the  authority  of  The  K.  v.  Hail  to  be 
1  the  same  was  accordingly  quashed.  Rex  v.  Symmorids, 
s  Rep.  189. 

it  is  to  be  observed,  that  where  a  statute  imposes  a  pe- 
if  any  pQrson  or  persons  shall  do  an  act  prohibited ;   if 
sons  do  snch  act  together,  and  are  jointly  convicted,  it 
ed  but  one  offence,  and  the  magistrate  can  only  indict 
laity  :  for  in  the  case  of  The  King  v.  Bleasdale  arnlano- 
T.  3?  Geo.3.  where  the  defendants  were  convicted  in  bl. 
wler  5  jinn9  c.  14.  s.  4.*,  for  usinga  greyhound  to  de. 
unc,  without  being  qualilied,  The  Court,  without  hear- 
argument,  said  the  conviction  could  uot  be  supported, 
:  it  was  only  one  offence  ;  and  that  the  magistrate  should 
,ve  convicted  them  in  oiie  penalty  ;    ami  they  said    that 
At  had  been  several  times  decided ;    the  conviction  was 
re  quashed.     4  Term  Rep.  809. 

•c  distributed  according  to  the  form  of  the  rtatnte.']     This  Application  uf 
,  and  ought  uniformly  to  be  observed,   where  the  statute  lll«-  penally. 
in  certain  proportions  ;  for  in  the  Q.  v.  Barret,  where 
the  objections  was,  that  the  conviction  set  forth  that  he  i& 
ed,  and  shall  forfeit  301.  according  to  the  form  oftht  #/«- 
ithout  making  a  distribution,  which  outfit  Vj  be    10/.  to 
jrmer,  10/.  to  the  parry  grieved,  and  10/.  to    the  poor  ; 
irt  held  that  in  this  it  was  well  enough.     Salkeld  383. 
where  the  distribution  directed  by  the  statute,  was  part  to 
ty  grieved,  and  theiemainderto  the  overseers  vf  the  poor 
xirish  ;  a  distribution  to  the  poor  oftlie  toiciLsftip  w  a*  he'd 
ecauso  there  may  be  many  townships  in  the  sau-.c  parish  : 
das  admitted  if  it  had  been  general,  viz.  to  be  distributed 
laza  directs,  it  would  have  been  well  enough.     The  A.  v. 
,     Mil.  Ter.     3G  Geo.  3.     6  Term  Rep.  5  J 8. 
where  justices  are  required  by  a  penal  statute  to  distribute 


lirh  enact*,  That  if  any  person  or  persons,  vat  quulifftl,  shuti  keep  cr 
and  shell  be  there  J amvkted,  thefttrton  or  pirjoas  so  a  **kUui  ihuU  fvr- 
mmqfSl     ftcitilieUAML. 


■  I    HIS  UUIttlLKIIg    UliyiU^li:,    ^1  It  •>  jiiii^fut  Willi 

the  conviction,  upon  the  face  of  it,  and  ■[forward* 
libit  date,  to  the  time  when  he  icti  hit  hand  and  1 
vidian  (such  as  being  in  the  year  antecedent  and  l< 
offence  committed)  the  latter  may  be  rejected  as  s 
(hit  cue  the  offence  was  charged  in  tho  couviciiou 
committed  011  16th  September  in  the  4  lit  year  of 
George  HI.  and  the  adjudication  was  on  tin'  26th 
mouth  of  September  in  the  year  aforesaid,  and  wh 
(ion  «ai  draivn  up  in  form,  it  was  witnessed  unt 
and  seal  of  tjic  magistrate,  the  fourth  day  of  So 
year  e/or«uid,  which  was  referable  m  the  month 
in  the  antecedent  year  of  our  I.orJ,  at  the  prcscn 
to  the  throne  on  the  25th  of  October.  The  Cum 
the  dale  of  setting  tho  hand  and  stal  was  insert 
lie  rejected  as  surplusage;  for  it  is  immaterial  wh 
puts  his  hand  and  >eal  in  point  of  form  to  the- coin; 
i'Mon.%  F.asVt  Re]>.\V3. 

It  is  also  to  ho  observed,  that  a  conviction  can 
in  part,  and  bad  in  part,  but  must  be  wholly  quashed 
fault ;  unlos  the  parties  themselrt*  consent  that  its 
cd,ax  to  that  part  which  is  bad,  and  be  confirmed  as 
is  good.     Co&pcr  728.    2  Strange  COO. 

lint,  according  to  Barn,  in  some  of  the  editions 
nf  the  Peace,  convictions  being  tedious  and  troubles 
drawn  up  in  form,  till  occasion  calls  thcin  forth  ; 
in  be  recurded  at  the  sessions,  or  removed  into  1 
by  certiorari. 

However  this  practice,  if  it  generally  prevails. 
erroneous,  for  it  is  the  duty  of  the  justices,  and  t 
every  instance  to  draw  up  the  conviction  in  form,  ■ 
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;  the  said  H  be  convicted,  and  he  is  hereby  eon  vie  ted  by  as 
said  justices  by  the  testimony ,  &c.  of  the  offence  charged 
n  him,  in  and  by  the  said  information,  according  to  the 
a  of  the  statute  in  snch  case  made  and  provided,"  without 
ding  further,  and  adjudging  the  party  to  be  committed  ac- 
%  to  the  terms  ofthestatute  ;  The  Coubt  held  that  the  con. 
could  not  be  supported  for  want  of  this  adjudication  ;  for 
gh,  before  the  case  of  The  K.  v.  Vipont,  there  had  been  de- 
sUions  both  ways,  yet  in  that  case,  and  also  The  K.  v. 
?t ,  it  was  finally  settled  that  this  is  a  fatal  objection.  The 
Harris,  Ea.  Ter.  37  Geo.  3.  7  Ter.  Rep.  238. 
a  commitment  in  execution  by  a  justice  of  the  peace,  must 
lat  the  party  has  been  convicted,  otherwise  he  will  be  en- 

0  be  discharged  out  of  custody,  on  being  brought  into  court 
eas  corpus;  for  in  The K.j.  Cooper,  Hit.  Ter.  36  Geo.  3, 
the  defendant  had  been  committed  to  prison,  by  a  warrant 
by  a  magistrate  in  these  words :  u  receive  into  your  cus- 
f  the  body  of  J  C.  brought  before  me  W  H  &c.  charged 
ire  me  the  said  justice  for,  &c."  without  adding  that  he 
to  been  convicted,  was  held  to  be  ill  :  and  the  defendant 
ccordingly  discharged  out  of  custody.     0    Term   Rep. 

1  if  a  defendant  against  whom  an  information  is  laid  for  a  Acquittal  of  & 
f,  be  acquitted  by  the  justices,  the  court  of  King's  Bench  defendant  can- 
:  reverse  the  judgment ;  though  the  justices  state  (on  a  n**  be  reversed. 
to  a  certiorari)  evidence  which  prima  facie  is  sufficient  to 

t  :  for  the  evidence  given,  is  entirely  and  exclusively  for 
isideration  of  the  justices  below,  who  are  placed  in  the 
in  of  a  jury :  and  if  they  acquit  a  defendant,  the  court 
substitute  themselves  in  the  place  of  the  justices,  acting 
'men,  and  convict  him:  for  they  cannot  judge  of  the  ere- 
to  the  witnesses,  whom  they  did  not  hear  examined  \  all 
ey  can  do,  is  to  look  to  the  form  of  the  conviction,  and 
I  the  party  if  convicted, has  been  convicted  by  legal  evidence., 
.  v.  Reason,  Tr.  T   35  Geo.  3.  B.  R.  6  Ter.  Rep.  575. 

if  it  appear  to  a  justice  of  the  peace,  after  conviction,  jal|ice  Ctnwct 
te  defendant  has  been  erroneously  convicted,  he  cannot  be  compelled 
n polled  to   issue  a  warrant  to  levy  the  penalty  adjudged;  to  enforce   an 
n-re  a  mandamus  was  directed  to  a  justice  of  the  peace,  erroneo«»  «on- 
nding  him  to  levy  or  cause  to  be  levied  a  certain  penalty  vlcUon' 
certain  conviction   against  T.    L.  the  justice  returned 
the  defendant  wa*  convicted  of  the  penalty  before  him, 
:ing  forth  the  manner  and  occasion)  but  that  the  convic- 
was  invalid  in  law,  and  was  not  a  conviction  of  any  of. 
e,  for  which  the  penalty  was  payable  or  could  legally  be 
d."     By  the  court,  the  return  to  the  writ  of  manda* 
good  and  sufficient ;  for  although  when  a  justice  has  once 
onvicted  a  man,  he  ought  to  proceed  to  enforce  that  con* 
;  yet  if  it  is  altogether  a  nullity,   the  magistrate  is  not 
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bdand  M  proem)  further,  In  onto  M  subject  lame 

vmqto:  It  may  hoivctrr  be  otherwise  if  lire  ruarirtrju 

formal,      /ter  v.  jfofiiflftm,  1  Sanity*  11*- p.  17-1. 

iottices  The  roort    rc(v>«l  etwi  ■  rwle  to  thew   cause,  for  ■ 

ln"nd        HiforniaK'jn  against  &  tii«r>(nrr.    for   rvtnraiat:  to   ■ 

"^"|0f  torttorari,   a  mnricliuti    of  a  party,    In    asiotber    . 

Mb*      fomn.1  shape,  (has  that  in  nhicb  it' was  tint  drawn  t 

«iutn        which  a  topy  lint  nee*  dr4i«-n-d  tu  the.  party  convklt 

magistrate's  clerk,  the  conviction  returned  rvrng  warr 

the  fort*.     And  We  on  Lohl  Kenya*   Ch.  J.  obscrtn 

(he  ■M^tBaH  had  dune  no  more  tfcait  return    ilic  c 

In  a  more  formal  ihape,  instead  of  sending  it    up  to 

In    tin-   informal   manni  r,    in    which    it   wax   first  dn 

suppOMOs  that  ihc  facts  a*  lltey  really  hlppesind,  wobIi 

tiiffl  nt  (lip  rehire  he  Mid  inide  (Ihc  contrary  of  which 

wsggrsU-d)   !'.•■   li;:-  ill'  Opinion,  dial   it  was   in",   onlv  I 

laudable,   and  be  WtmtU  hare  done  wrong  if  he  had  Kt 

nice:  and   he  added,  that  it  is  a  mailer  or  constant  c: 

for  magistrates  to  take  fnfMMal  uf  their  proceed  inc.*,  ui 

(ending  to  the  precise  form  of  their,  at  the  time  when  I 

nod  nee  their  judgment,  to  serve  ^memoranda  for  them 

up  a  more  formal  statement  of  them  afterwards,    to  be 

tu  the  sessions  :    atid  it  U  ?>y  no  means  umnual.  to  dV3 

conviction  in  point  of  form,   after  the  penalty  lias    hei 

tinder  the  judgment :  nor  is  there  an)-  legal  object  ion  tc 

tliwl.  if  the  facts  will  warrant  them  in  sfotktg  what  tin  v 

♦.  Barker,  I  East's  Rep.  1BC. 

e  ofpro-      The  proceeding,  on  (lie  removal  of  the  records  ofec 

•g  an  die  bad  before  justices  of  the  peace,  into  the  court  ot  king' 

■I    of    ■  arc  K  foj|0wtJ 

i  had  he"      ^e  sam<:  notice  of  1116  application  for  a  certiorari 
mice.  ori»rt  of  the  defendant,  is  necessary,  as  in  the  case  of  c 
e   into  den;*   namely,  six  days  previous  notice +   in  wilting; 
in  the  discretion  of  the  court  in  term  time,  or  ufasinj 
In  vacation,   to -grant  or  refuse  a  ce'rfiortfri.  £ 

During  term  time  it  ia  granted  by  the  court,  upon  n 
counsel.  But  in  vacation,  a  Gat  for  a  certiorari  may  t 
ed  at  chambers,  by  any  of  the  judges  of  the  < 
King's  1  touch  ;  and  this  is  often  necessary,  in  order  to  1 
party,  within  the  six  calendar  months  allowed  for  suing 
writ  by  1 3  Geo.  2.  c.  .<  8.  ||  and  a  notice  as  before  tnea 
necessary  to  be  served,  six  days  previous  to  an  original 
tion  to  a  judge  at  chambers  lor  his  lio.i.% 

When  .the  certiorari  Ukt  beeu  granted,  a  similar  recta. 


BcecI:. 


•  2  Nolan'i  Tool  Law  3M.  t  Sue  tit.  Certicrari. 

;  3  NoWi  I'uur  La»a  344.  H  See  title  Ccrtititn. 

I,  1  Nolan'truurLawiSii, 
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prosecute  it  must  be  given*  as  in  the  case  of  other  orders, 
lless  the  offence  be  against  the  stat.  4  Ann.  c.  14.  u  for  the  bet- 
r  preservation  of  the  game,"  in  which  case,  by  sec.  2  of  that 
atute,  it  is  directed  that  the  party  against  whom  the  conviction 
tail  be  made,  shall  give  a  bond  to  the  prosecutor  in  the  man- 
er  there  prescribed  ;  or  if  it  be  an  offence  against  the  stat.  16 
feo.  3.  c.  30.  "  for  preventing  the  stealing  of  deer,"  a  bond 
hat  be  given  to  the  justice  or  justices,  convicting  in  the  man. 
er  directed  by  sec.  19  of  that  statute.  2  Nolan' *  Poor 
tot  384. 

The  record  of  conviction  being  returned  into  the  court  of 
thg*s  Bench,  in  obedience  to  the  writ  of  certiorari,  it  is  not 
tacessmry  to  make  a  motion  to  file  It,  as  in  the  case  of  other  orders, 
bet  it  is  put  upon  the  tile  of  course.  Ibid. 
1  The  defendant  then,  by  his  clerk  in  court,  enters  a  compar- 
Mia,  or  appearance  to  the  conviction ;  and  either  party  may, 
tj  ooonsel,  obtain  a  rule  for  a  concilium,  and  procure  the  con- 
feioti  to  be  set  down  in  the  crown  paper  for  argument.!  2 
marfs  Poor  Laws  384. 

Notice  of  this  rule,  and  of  the  day  appointed  for  f  he  ncar- 
■g,  being  given  to  the  opposite  party,  paper  books  are  de- 
tared  to  the  judges  in  the  following  manner  : 

The  clerk  of  the  rules  on  the  crown  side  of  the  court,  and 
he  clerk  in  court  for  the  prosecutor  makes  each  a  copy  of  the 
fconl  removed,  and  delivers  one  at  the  chambers  of  the  chief 
titice,and  the  other  at  thosejof  the  senior  puisne  judge,  two  days 
rfore  the  case  comes  on  for  argument.  The  secondary  and 
erk  in  court,  employed  on  the  other  side,  make  and  return  in 
ke  manner  one  to  each  of  the  junior  judges.  It  is  likewise 
roper  for  both  to  furnish  alt  the  four  judges  with  an  abstract 
'the  reasons,  upon  which  it  is  intended  to  impeach  or  support 
*tn.     %  Nolan' §  Peer  Laws  30 1. 

When  the  conviction  is  called  on  in  the  paper,  the  junior 
lUuscI  for  the  party  objecting  to  the  conviction,  begins  ;  the 
Vior  counsel  on  the  other  side,  if  hoard  in  answer  to  his  obj ec- 
us, and  thn  defendant's  counsel  is  heard  in  reply;  but  only  oue 
tinsel  is  heard  for  each  party.  2  Nolan's  Poor  Lazes  33 1. 
If  the  court  affirm  the  conviction,  the  prosecutor  is  entitled 
»  a  levari  facias,  if  a  penalty  has  been  adjudged,  and  not  he- 
re levied,  and  to  a  side  bar  rule  to  tax  his  costs,  in  case  the 
rtiorari  was  sued  out  by  the  defendant.     2  Nolan's  Poor 

*r#3ft4- 

If  the  court  quash  the  certiorari,  the  defendant  is  entitled  to 
*e  his  recognizance  or  bond  discharged.  2  Nolan's  Puor 
tar/ 38  4 » 


*  See  Ger/wrmtu 

r  The  cruwn  P«pw  dajt  for  hetrtnt  trgain^nt*  are  every  H'tdn euUy 

d  StMuduif  iu  ilic  tern,  uuit-M  ihey  tall  wriilun  the  Un  ioux  da\  >.     '2  Nu« 

P  p    2 


tices  in  the  general  quarter-sessions,  jearljr  next  i 

at  such  reasonable  prices  as  they  shall  think  reasa 

discretions,  i.  S. 
'  "    And  if  the  rappers  sTiall   not  make  sale  accofi 

tiriccf,  aSer  procUiai'"oti  thereof  made,  thenerety 
.  !en'Iii'(J.  ?!'!'!  for  ni'iy  barrel,  kilderkin  and  firkin 

tcr  price  lhan  rat.-d,   i-jtfAt  three  f hillings  and  font 

moii'fy  to  the  king,  aud  the  other  moiety  to  such  ] 

sue  in  any  court  o I  record.  *.  16. 
See  also  Bltteh  and  Cheese, 

Coppices, destroying  of.     See  Tbes 
Woods. 

Cordage  for  shipping.  See  Cablei 
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Statutes  concerning  the  measure 
Destroying  corn  growing. 
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V.  How  the  average  prices  are  to  be  ascer- 
tained, in  order,  to  regulate  the  expor- 
tation or  importation  of  corn. 

'  VI.      Exportation  of  corn. 

'I  VII.    Importation  of  com. 

Till.  Power  of  the  king  by  proclamation  to 
■  prohibit  generally  the  importation  or 

■?        '      .  exportation  of  corn. 

7%m  temporary  provisions  of  several  acts,  relating  to  the  encouragement  of 

■Jim,  and  the  prohibition  of  the  exportation  of  corn,  to  remedy  an  apprehen- 

tartUy,such  as  the  statutes  of  39  Geo.  3.  c  87,  42  Geo.  3.  c.  35,  and  43 

3.  c  It,  which  have  been  continued  by  several  subsequent  acts,  particularly 

}45  Geo*  3.  c   26.     not  interfering  otherwise  than  for  a  time,  with  the 

system  of  the  corn  laws,  are  omitted. 


/•  Statutes  concerning  the  measure  of  corn.   . 

}T  Magna  Charts  9  Hen.  3.   c.  25,  One  measure  of  com  Onemeasmre  of 
be  throughout  the  realm,  viz.  the  quarter  of  London,         corn* 
-dtnancefor  measures,  31  Ed.  1,  eight  gallons  shall  make  a 
m  bushel,  which  is  the  eighth  part  of  a  quarter. 
Unance  for  bakers  of  uncertain  date,  *  c.  9,   No  grain  Nut  to  be  told 
be  sold  by  the  heap  or  cantle,  except  oats,  malt,  and  b? the  hcaP- 

U  Ed.  3.  stai.  5.  c.  10,  All  measures,  viz.  bushels,  half-  The  quarter  to 
Is,  pecks,  gallons,  pottles,  and  quarts,  shall  be  according  f011!111!1  e,ght 
the  king's  standard  ;  and  the  quarter  shall   contain  eight   u"e  ** 
;  aud  every  measure  of  corn  shall  be  striked  without 

m  15  JRic.  %  c.  4,  The  said  statute  shall  be  firmly  kept,  and  %*"£*£" 
teshaJl  buy  corn  nor  malt  but  after  eight  bushels  the  quarter,  q0arter,  but  te- 
eing to  the  said  statutes,  upon  pain  of  forfeiture  of  the  corn  cording  to  ri^hc 

It  SO  bought.  bushels. 

/I  Hen.  5.  c.  10,  None  shall  buy  corn  by  other  measure 
S  eight  bushels  striked  for  the  quarter ;  and  if  any  buy  corn 
Iferwise,  or  by  other  measure,  and  thereof  be  attainted,  be 
■  fcawe  one  year's  imprisonment,  and  pay  to  the  king  100*. 


*  Between  18  Ed.  2,  and  1  Ea\  2. 
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ann*  (i  tin*  party  grieTed  other  100*.  xnd  the  party  wl 

■li.iil  ha»c  an    action   upon    the  case;  and  the  justir 

hate  power  to  enquire   and  hoM  plea  of  lhe?c  Hiinp' 

the  suit  of  the  kins  W  of  the  party,  (ikij  nothing  ihi 

/or  measuring  corn. 

H«mcm  ofihe      By  ]2  //en.  7.  c.  5,  The  measure  of  the  bushel  s\ 

°*     cH}hi  gallons  of  wheat,  and  every  gallon  Sib.  troy. 

,f,_      Ami  by  22  Car.  1.  c.  a,  If  any  person  shall  soil  a 

v      any  other  measure  than   that  which  is  a^rwabte  to  t 

■I.     in  his  majesty's   Kxrhwiiier,  railed  the  H'inchcster 

containing  eight  gall  o  in  to  the  bushel,  struck  e»«n  b 

by  the  idler,  and  waled  (1),  he  shall  for  tat  40..  to  1 

the  warrant  of  one  justice,  by  the  churchwardens  an 

oreome  oflheni,  to  the  use  of  the  poor,  by  distress  an 


Monmouthshire, 
tu  wit. 


(1)  The  form  of  a  summons  hereon. 
\      To  the  constable  of 


IVlicreas  information  and  complaint  hath  been  » 
pt«,  J  V.rsq.  one  if  his  majesty*  f  justices  of  the  peac 

the  said  count]/,  that  O  Oof 1 — —  in  the  cauntit 

yeoman,  did,  on  the day  of noa 

—    in  the  county  of ore>aui,teUcorn  otherwise 

Winchester  measure,  struck  even  by  the  brim,  and  i 
Irarjf  to  the  form  of  the  statute  in  suchcase  made  an 
these  arc  therefore  to  require  you  Jorthtcilh  to  summ. 

OOlo  appear  before  me  at in  the  .'aid 

- the day  of at  the  hoii 

in  the  forenoon  of  the  same  day,  to  answer  to  the  sa 
tion  and  complaint,  and  to  be  further  dealt  ei/A  at 
tan.  And  be  you  then  and  there  present  to  certify 
shall  have  done  in  the  premises.  Given  under  mt 
seal,  kc. 

See  the  form  of  a  conviction  in  p.  5S1,  infra-, 

1 1 1)  The  form  of  a  warrant  of  distress, 

Monmouthshire.      "|  To  the  churchwardens  and  over 


1  To  the  church' 
J      parish  of  — 


:i  the  si 
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nd    lo    default  of    distress,    imprisonment    (III)  till  paid. 
.  2. 


Whereas  O  O,  of  — —  in  the  said  couuty  of  ■    yco* 

its*,  hutb,  this  day  been  duly  convicted  before  me  J  P,  esq.  one 
tfhis  majesty**  justices  of  the  peace  ia  and  for  the  said  county, 
upon  the  oath  of  ■  for  having  sold  corn  otherwise  than 

fcjf  the  Winchester  measure,  struck  even  by  the  brim,  and  sealed, 
ly  which  Fie  hath  forfeited  the  sum  of  40s.  pursuant  to  the  sta- 
ble in  that  case  made  and  provided:  These  are  therefore  to  com* 
wmd  you  forthwith  to  levy  the  said  sum  of  forty  shillings  by  dis- 
trming  the  goods  ff  him  the  saidO  O,  and  if  within  the  space 
^f [six  +  3  days  next  after  such  distress  by  you  taken,  the  said 
ttoiytogcthcr  xziththc  reasonable  charges  for  taking  and  keeping  +  \t  cannot  bo 
the  said  distress^  shall  not  be  paid,  then  you  are  to  sell  the  said  less  than  four, 
goods  so  by  you  distrained  as  aforesaid  ;  and  out  of  the  money  n.or  ,no^f,  fharl 
siting  by  such  sale ,  to  levy  and  raise  the  said  sitm  of  40.*.   to  .%g{jcjJa  £  c*°° 

**dfor  the  use  of  the  poor  of  the  said  parish  of render-  ^ 

f*g  to  him  the  said  0  O  the  overplus  (if  any)  upon  demand,  the 
**eessqry  charge*  of  taking,  keeping,  and  selling  the  said 
fares*  being  first  deducted;  and  if  sujfi'%icnt  distress  can. 
W  be  found  whereon  to  levy  the  said  sum,  then  you  are  to  cer* 
&y  the  same  to  mc^  together  zcith  tfie  return  of  this  precept, 
herein  fail  not.     Given  under  my  hand  and  seal,  «$"c. 

Ill)  The  form  of  a  warrant  of  commitment  for  want  of  a 

distress, 

tonmouthsnirc,  1   To  the  constable  of1  ■        in  the  said 

to  wit.  J       county,   and  to  the  keeper  of  the  comT 

mon  gaol  at in  the  said  couuty. 

JVJicreas  O  O,  of  — —  iu  the  said  county  of s-  yco- 

€my  VOJ  on  the day  of  ■—  duly  convicted  before  me 

•   P.  esq.  S)C.   [as   in  the  former  prccedi'ir  ]      And   zenota; 

duly  appears  to  me  that  the  said  O  O  hath  nvglc:t  •d  to  pay 
te  said  sum  of  40b.  and  that  goods  and  chattels  oj  him  '  the 
tid  O  O  cannot  be  found  zzhcreon  the  said  \um  •  /  l.;s.  m  ;/  be 
tied:     These  are  there/ ore  in  hi?  majesty's  name  t-  CH^and 

a«  the  said  constable  if afore  aia,   to  apprehend  the 

lid  O  O,  ami  him  *af«lii  to  convey  to  the  *'**w  tron  g -m.jt  at 
-  .  aforesaid,  in  the  county  afot  wid*  ana  t.'icro  deliver 
im  to  the  keeper  theri^f,  tone! her  .cith  tiiis  pi  /vy  Jr>t  I 
»  hereby  command  you  th  -.  ■*«/</  \cc  er  of  thr.  <aid  < -n.-ni.;  >;% 
tto/f  to  receive  into  your  cu  tody  •;*  th?  aii  c  tumn.i  ani 
fc*  said  O  O,  and  him  there  safely  keep  until  he  haU  pay  t.i- 
■#  sum  of  forty  shillings.    Given  under  my  hand  and  seatt 

re 


And  by  22  and  23  Car.  %  e.  !»,.  Every  pel 
sell  or  buy  any  corn,  ground  or  ungroud, 
without  measuring,  being  thereunto  requirfe,  o 
manner  than  as  is  by  22  Car.  %  e.  S,  directed,  ai 
abating  the  measure  by  the  buyer,  shall  forfeit,  b 
ty  or  the  former  act,  all  com  bought  or  sold  a 
act,  or  the  value  thereof,  to  the  person  complai 

And  on  complaint  made  to  any  justice  of  p 
corn  hath  been  sold  contrary  to  this  act,  the  pro 
the  defendant ;  wherein  if  such  person  fail,  he 
by  this  act,  to  be  levied  by  distress  and  sale  of  ) 
rant  of  one  justice,  before  whom  he  shall  be  cot 
penalties  shall  by  the  justices  be  distributed,  ■ 
poor  uf  the  pariah,  and  the  other  half  to  the  infoi 

Notwithstanding  the  positive  terms,  in  which 
acts  of  Cur.  3.  are  conceived,  a  custom  has  pre 
parts  of  the  country,  to  sell  corn  by  a  measure, 
that  prescribed  by  the  statute  ;  but  this  practio 
leranly  determined  to  be  illegal ;  for  in  the  caa 
Major,  Tr.  T.  Si  flea.  3,  which  was  a  convict* 
said  acts  for   buying   corn   by  a   customary 

(IV)  As  this  conviction  seems  to  have  been  dn 
care,  it  may  not  be  improper  to  insert  it  in  ■ 
precedent  in  future  cases. 

Borough  of  Newport,  "»  Be  it  remembered,  i 
in  the /We  of  Wight,  [dag  of  August,  fn  ft 
in  the  county  of  f  Lord  1791,  at  tht  Gi 
Southampton.  J  sithin  the  borough  t> 

the   Isle  of  Wicht.  in  tkecountu  of  Southanipto 
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from  the    Winchester  measure;   whereby   the  defendant 
convicted  in  40*.    and  10/.    15*.    being    the    value  of 


said  borough,  unlawfully  buy  of  and  from  one  Thomas 
edy  of  Carisbrook  aforesid,  yeoman,  forty  bushels  of 
mi  unground^  by  another  and  different  measure  than  thai 
ch  is  agreeable  to  the  standard  marked  in  his  Majesty* s 
thequer,  commonly  culledthe  Winchester  measure,  containing 
It  gallons  to  the  bushel j  and  no  mere  or  less,  (that  is  to  say) 
a  certain  other  pretended  bushel  then  and  t  lie  re  containing 
hi  gallons  and  a  pint),  contrary  to  the  form  of  the  statute  in 
h  case  mads  and  provided;  whereby ,  and  by  force  of  the 
tutes  in  that  case  made  and  provided,  the  said  Joseph  Major 
fated  for  his  said  offence  the  said  quantity  of  wheat  so  by 
i  bought  as  aforesaid,  or  the  value  thereof;  and  thereupon 
Wards  on  the  said  6th  day  of  August,  in  the  year  aforesaid,  the 
\  Joseph  Major,  having  been  duly  summoned  tq  answer  the 
rge  aforesaid,  personally  appears  for  that  purpose  before  us  the 
I  justices  j  at  the  Guildhall  aforesaid,  within  the  said  borough; 
the  said  Joseph  Major  having  heard  the  said  information,  and 
g  asked  if  he  can  say  any  thing  for  himself,  why  he  should  not 
'onvicted  of  the  premises  above  charged  upon  him,  pleads  thai 
r  not  guilty  thereof:  Whereupon  we  the  said  justices  do  proceed 
famine  into  the  truth  of  the  said  complaint  in  the  said  inform* 
9  mentioned,  in  the  presence  of  the  said  John  Hcarn  and  Jo. 
l  Major ;  and  thereupon,  on  the  day  and  year  last  aforesaid, 
-  Cole  of  '  one  John  Meads  of  ■  the  tu- 

tor of  the  prices  of  corn*  and  grain  in  the  town  of  New  port 
aaia,  and  one  — —  Hearn  of  >  ■■  —  credible  witnesses  in 
bekalf,  in  their  own  proper  persons  come  before  us  the  sai<i 

ces;  and  the  said  — — —  Cole  and Hcarn  are  se- 

Uy  sworn  by  us  upon  the  holy  gospel  to  speak  the  truth,  the 
t  truth,  and  nothing  but  the  truth,  touching  the  matters  con* 
tf  in  the  said  information  ;  and  we  offer  to  administer  such 
as  aforesaid  to  the  said  John  Meads  ;  but  the  said  Joseph 
w,  on  Iwking  at  a  certain  rnpcr*writing  produced  by  the 
John  Meads,  dispenses  uith  the  administration  of  such  oath 
m,  and  admits  the  *aid  paper-writing  to  have  been  written  by 
'ie  said  Joseph  Major,  and  regularly  delivered  ta  the  said 
tf  gads  as  such  inspector  as  afortsaid*  upon  the  day  of  the 
thereof;  whereupon  the  said  paper  viiting  is  read  and  cxhi- 
to  us,  and  is  in  the  words,  Utters,  and  figures,  following  : 

u  Newport  Market,  23d  July,  1791. 
Yeek  ending  this  day.  Corn  m-tizid  i*y  customary  rneawes, 
i  Wheat 9  Q7  qrs.ZbU.  cost  j'JI.  7 5.  3d. 

"  Ily  J.  MAJOR, 
Vilncuj  John  Meads.*' 


pvsr/h  and  sailh,  that  the  aords  "  customary 
port  a  customary  bushel  or  m-  asurc  Commonly 
of  Wight,  which  is  different  f mm  the  Handanl 
buthci,  and  contains  about  a  pint  more  iKam 

jindtht  said llfarn,  hang   no  neorn  at 

himself  depaseth  and  saith,  that  he  is  — — 
»>-jili  Major  ;  that  the  raid  Joseph  Major,  on  t, 
of  July,  bought  from  the  aforesaid  Thomas  Gl 
market,t:ithia  the  parith  of  .VeHport,a  load  of  si 
"f  101.  15s  ;    that   a  load  af  aheat    regularly 

bushels;  bnthe  the  said llcarn  undcrs 

ty  customary  bushels  of  the  Isle  at  Wight  an 
forty-one  Exchequer  bushels;  and  he  farther 
toudoftzhcut  m  bought  by  the  said  Joseph 
said  Thomas  Gl*  id  sas  a  toad  of  shcat,  agree 
torn  of  the  Isle  of  Wight,  containing  about  fo 
qucr  bushels.  And  hereupon  the  said  Josepl 
asked  lit)  us  the  said  justices,  if  be  has  or  can  j. 
dente  to  contraJict,  impeach,  or  explain  the  p> 
or  to  skits  that  he  bought  the  said  load  of  -.die. 
Chester  bushel,  or  standard  meuntre,  does  no 
lege  that  he  can  at  any  future  time  procure  an 
touching  the  premises  s  Whereupon  it  ajtpearii 
Justices,  that  the  said  Joseph  Major  w  gutty 
thargca  upon  him  in  and  by  the  said  inform 
it  is  adjudged  by  us  the  said  justices,  that  lite  sa 
be  convicted)  and  he  is  hereby  accordingly  cor. 
fence  so  charged  upon  him :  And  «c  do  furth 
Ilia  said  Joseph  Major  hath  for  his  said  offer 
twit  of  10/.  15*.  being  the  value  aflhe  said  qua; 
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rijthta  a  month  after  his  appointment  to  afix  in  same 
ou8  place  in  tbe  market  or  towo*halI,  a  statement  in  writ* 
f  such  comparison,  and  return  a  copy  of  the  same  to  the 
rer  of  corn  returns :  by  which  the  legislature  recognized 
■dopted  the  customary,  as  well  as  the  Winchester  measure  ; 
he  court  considering  (hi*  to  be  a  question  of  verp  general 
T»,  took  time  to  consider  of  it;  and  afterward*  //ord&oav 
tethered  their  opinion  as  follows  t  We  have  hitherto  de* 
1  giving  judgment  in  this  case,  in  the  hopes  of  discovering 
the  fanners  in  gcnoral  have  been  acting  under  a  mistake  ; 
t  is  a  matter  of  notoriety*  that  in  different  part*  of  the 
try,  corn  is  sold  by  different  measures,  some  greater  and 
rs  less  than  the  Winchester  measure.    This  question  de- 
i  on  the  stat.  23  Car.  2,  c  8,  and  22  and  23  Car.  %  *  12  ; 
inner  imposes  a  penalty  of  40*.  on  any  person  who  shall 
ern  or  grain  usually  sold  by  bushel,  by  any  other  bushel 
oasure  than  the  Winchester  measure ;  the  stat«  22  and  23 
2.  c.  12*  recites  the  former  act ;  and,  in  order  to  enforce 
>jecta  both  the  buyer  and  seller  to  an  accumulative  penalty, 
alue  of  the  corn  sold.     These  wets  of  parliament  are  or* 
td  in  the  most  positive  terms ;  and  it  was  admitted  in  the 
oent  that  there  was  no  subsequent  law,  which  "  directty* 
ied  them.    But  several  other  statutes  for  the  regulation: of 
orn  trade  were  referred  to,  directing  returns  of  the  average 
of  corn  to  be  made,  and  noticing  in  those  returns  a  cos* 
ry  measure  :  these,  it  was  argued,  obliquelyy  though  not  4i* 
/,  repealed  the  statutes  of  Car.  2.  We  hwi$om*idtred  this 
•r  very  fully i  and  are  of  opinion  that  the  argument  does 
ead  to  that  conclusion  ;  we  cannot  get  rid  of  those  positive 
by  a  reference  to  subsequent  statutes,  which  were  passed  for 
lcr  purpose,  and  which  leave  the  former  ones  still  in  force* 
rm  Hep.  750. 

id  the  buyer  of  corn,  otherwise  than  by  the  Winchestet 
el,is  not  only  subject  to  the  forfeiture  of  the  corn  so  bought, 
p  value  thereof;  but  also  to  the  penalty  of  40*.  indicted  by 
tat  22  Car.  2,  c.  8  ;  for  in  the  K.  v.  Arnold^  Tr.  Tar.  33 
3,  tbe  defendant  having  been  convicted  of  buying  corn  by 
asere  different  from  the  Winchester  bushel,  was  fined  3£» 
6d.  for  the  raluc  of  the  corn  bought,  and  also  40*.  for  the 
Ity  indicted  by  22  Car.2,  on  the  seller;  and  it  was  objected 
is  conviction  that  the  buyer  could  only  be  liable  to  forfeit 
aloe  of  the  corn.  But  by  the  court,  this  question  is  de~ 
I  by  the  very  words  of  the  act  of  parliament:  for  they  are, 
the  person  offending  shall  forfeit  and  lose,  beside  the  penalty 
\e  former  act  appointed,  all  the  corn,  &c.  the  import  of 
h  clearly  is,  that  he  shall  forfeit  both.  5  Ter.  Rep.  355, 
n'sRcp.  2S2. 
id  in  the  same  case  it  was  dccidec|  that  the  conviction,  aU 
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Irging  that  die  defendant  bought  a  certain  quantity  ef  a 
containing,  to  wit,  15  bushels,  was  sufficiently  certain. 

7/.  Destroying  of  corn  growing. 

It  is  but  a  bare  trespass  to  steal  corn  growing*;  there! 
summary  remedy  is  given  by  the  statute ;  for  by  43  El 
7,  it  is  enacted,  That  all  lewd  persons  which  shall  coto 
lawfully  take  away  any  corn  growing,  and  their  procur 
receivers,  knowing  the  same,  being  convicted  by  confessk 
one  witness,  before  some  justice  of  peace,  mayor,  or  othei 
officer,  where  the  offence  shall  be  committed,  or  the  part 
preh ended,  shall  give  such  recom  pence  for  the  damages, 
such  justice  or  head  officer  shall  be  appointed  for  the  Jint  I 
and  if  such  offenders  shall  be  thought  in  the  discretion  o 
justice,  not  able,  or  if  he  do  not  make  satisfaction  for  thei 
ges,  the  justice  shall  commit  the  offenders  to  some  constab 
other  inferior  officer  of  the  place,  where  the  offence 
be  committed,  or  the  party  apprehended,  to  be  whipped  j 
for  every  such  offence,  for  which  the  offenders  shall  bi 
soons  committed,  to  receive  the  said  punishment  of  wfaif 
f.  1. 

If  any  constable  do  not  execute,  by  himself,  or  some  i 
the  punishment  limited  by  this  statute,  the  justice  may  ci 
him  to  the  common  gaol,  until  the  offenders  be  by  !> 
constable  or  his  procurement  whipped,     r.  3. 

But  no  justice  or  other  head  officer  is  to  execute  this  s 
for  any  offence  done  unto  himself,  unless  he  be  assisted  wit 
or  more  other  justices  whom  the  offence  doth   not  cor 
f.  3. 
r iking  it  titer      However,  it  is  larceny  to  take  corn   being  severed  fro 
:ui,  larceny,     freehold,  whether  by  the  owner,  or  even  by  the  thief  bi 
if  he  sever  it  at  one  tHne,  and  then  come  again  at  anothei 
andtakeit.     1  Hawk.  c.3S.*.21. 
Saraiag  com         For  the  punishment  inflicted  by  statute  on  offenders  bt 
ii  day  or  nigbt  corn  or  granaries,  see  the  acts  S3  Hen.  8.  e.  1.4  and  5 
Jn"-  &  Mar.  c.  4.     43  Eliz.  c   13.     22  and  23  Car.  2.  c.  7, 

Geo.  1.  c.  22,  under  head  FELONY,  Arson. 


HI.  The  offence  of  hindering  the  exportation  of  corn,  i 
buying  thereof. 


By  11  Geo.  2.  e.  22,  Whoever  shall  wilfully  and  tr. 


,  bci»£  aoneMii  to  the  fricbohJ,  il  cannot  be  the  to 
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wound,  or  use  any  other  violence  to  any  person  (V),  ^e^ca^ttr* 
intent  to  deter  or  hinder  him  from  baying  of  corn  in  any 
;ct  or  other  place;  or  shall  unlawfully  stop  or  seize  upon 
waggon,  cart,  or  other  carriage,  or  horse  loaded  with 
t,  flour,  meal,  malt,  or  other  grain,  in  the  way  to  or 
any  city,  market-town  or  sea-port,  and  wilfully  and  ma* 
isly  break,  cut,  separate  or  destroy  the  same,  or  any  part 
of,  or  the  harness  of  the  horses;  or  shall  unlawfully  take 
Irire  away,  kill  or  wound  any  of  such  horses,  or  unlaw- 
beat  or  wound  the  drivers  in  order  to  stop  the  same;  or 
scatter  such  wheat,  flour,  meal,  malt  or  other  grain,  or 
take  and  carry  away,  spoil  or  damage  the  same,  or  any 
thereof;  every  such  person  being  thereof  convicted  be* 
lay  two  justices  of  peace  shall  (VI)  be  sent  to  the  com- 

(V)  The  form  of  a  warrant  for  this  offence. 

MoDmD°^hirC>  }To  the  constable  of 

HERE  AS  complaint  hath  been  made  unto  us,  F  J,  and 
*.sqrs.  two  of  his  majesty*  s  justices  of  the  peace,  in  and  for 

M  county  of ,  upon  the  oath  of  P  G,  3fc.  that 

9f   -  in  the  said  county  of  — — ,  labourer,  did  on 

—  day  of  at  — —  in  the  county  aforesaid, 

TIy and  maliciously  beat,  wound,  and  use  other  violence  to 
he  said  P  6,  with  intent  to  hinder  him  from  buying  corn 
t  market  of    ■  [or  as   the  case  is]  contrary  to  the 

'e  in  that  case  made  and  provided:  these  arc  therefore  in 
mesty'sname,  to  command  you  forthwith  to  apprehend  the 
>  O,  and  him  bring  before  us  the  said  justices,  to  ansreer 
said  complaint,  and  to  be  further  dealt  with,  according 
?.     Given  under  our  hands,  &c. 

onviction  may  be  framed  according  to  the  general  prccc- 
t,  under  Title  CONVICTION. 

(VI)  The  form  of  the  warrant  of  connaitmont. 

louthshire,  "1  To   the  constable  of and  to    the 

y  wit.  /      keeper  of  the  common  gaol  [or  house  of 

correction]  at  ■ 

IEREAS  0  0  of in  the  said  county  of f 

•rr,  hath  this  day  been  duly  convicted  before  us  F  J,  and 
9qrs.  two  of  his  majesty's  justices  of  the  peace  in  and 
e  said  county ,  upon  the  oath  ofPG  of ,  for 
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ITiiW  »aol  or  houfo  oFenrreMiou,  (o  be  ke  p*  to  ha  id  labour  f# 
any  iini.  it-it  cc- edini  tluve  woulln,  nnr  Irii  than  n»e 
mid  aboil  by  the  joMicea  be  ordered  10  bt-  once  publicly  viipad 
liy  tin:  ktir-  ■  -!' Muti  tr.io!  or  hoitftf  oleawiMimn,  on  the  IK 
convenient  ii>«»ri.(|jj,  at  ihomarkeupiaw,  between  tl 
of  eleven  and  two.     t.  1. 

*>cuml  nff«iM        Jf  aiiv  pMtM  M>  Uiutieted  i-ksll    commit    any  if   llir 
'luiiitK.'Y.lu*  ■f°fM*',l  ■  *eond  time-  or  il  auy  ('era (in  nhall  wilfully  ind  m 
J™'         '  ""iiCMunly  {mil,  (brow    down,    pf  otherwise  destroy  u*  Mm 
house  or  place  w  litre  torn  >lul!  be  then  ke|il  in  order  tol«* 
(mired;  or  shall  unlawfully  enter  any   mrb    plane,  and  «nj 
iwn)  any  corn,   Hour,  moil  at  crnin,  or  jhaJI  throw  abroid 
•>poil  the  name  ;  or  shall    unlawfully  enter    on  board  any 
targe  or  »c»d,  and  wilfully  and  maliciomly  tike  and 
away,  rani  or  throw  out  therefrom,  or  ftthi  nrfn  spoil  (. 
mate,   any  meal,  flour,   wheat,  or  other  grjiu  therein,  intra! 
for  exportation  ;  every  pernni  »o  offending,  and   being  dxn 
cumieted,  ihall  he  adjudged  jjriliv  of  fetonr,  and  iM 
transported  for  wren  yen.™ :  and  if  such  offender  thai!  red 
into  (hi*  kingdom  before  the  enpiratinn  of  the   (even  yon, 
shall  sillier  death  without  boot  11  ofclerttv,  but  nithoot 
lion  Of  blood,  loM   of  dower,   or  disinheritance    of  hebf. 
%$. 
Hlnch-.ms  U.e      AUo  hy  30  Geo.  3.  c   0,  it  any    person  ('.all    wiKallj  i 
fcujui^  ui  coiii,  roa]jc;oul,jy  i„at,   wound,   or  ««■  any  other  ilolouoe  to 
ti>*\'mli*tc,  u"  any  ptBtW,  with  intent  to  dm**  or  hunter  Kim    from  buying 
injuring  il.e     corn  or  grain  in  any  market  or  other  place,  or  (.half  uni»"* 


that  he  the  raid  0  0  on  the  — day   of— at  — 

in  the  county  ojortsaitl,  did  wilfully  and  umUciouily  t 
rround,  and  wtc  other  violence  to  him  the  taid  P  U,  ititi 
tent  to  kinder  him  from  buying  etWM  in  the  market  of  — 
[or  M  the  case  is]  contrary  to  the  statute  in  that  cair  niait 
provided :  These  ore  there/arc  to  command  yon  the  said  col 
tile  to  talc  ttnd  com-ey  the  taid  O  O  to  the  common  gfl 

house  oj  correction']  at in  Ike  taid  comity,  and  to  M 

hhntu  the  keeper  thereof,  together  u;th  this  precept;  am 
do  hereby  ahocoiiimandyou,  the  *aid  kuejnr  of  the  laidcomi 
gaol  [or  house  of  correction,  as  the  case  is]  to  receive  tit  • 
O  O  into  your  custody  in  the  tut'd  common  gaol  [or  html 
con  caiun~\,  and  him  there  mfelykeip,  for  the  tpace  «f  — 
[not  to  eveeed  three  months,  or  he  less  than  on^  nionll 
and  ae  do  further  order  that  you  the  said  keiper  rfe  j»M* 
mid  openly   ahip  the  said  0  O  at   the  market  place  (J  thtU 

tosn   ej  in   the  county  ujureutid,  o*  tin  — 

bctaeen  the  hour*    of  eleven   and  t ic«  of  the  eluik  t* 

tame   d'ji,.     Herein  fail  uot.      Givui    uuuVf   wu  i- 
Seals,  Uc. 
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or  seke  any -wheat,  flour,  meal,  malt,  or  6ther  grain,  in  J£™*ho,fcs. 
i  the  way  to  or  from  any  city,  market  town,  or  place,  or  or  drivers,  fir* 
wilfully  and  maliciously  break,  cut,  or  destroy,  any  wag-  offence,  i*- 
cart,  or  other  carriage,  wherein  the  same  shall  foe  loaded,  P"*"11 
e  harness  of  any  horse  drawing  or   carrying  the  sane,  or 
unlawfully  take  otf  from  any  such  carriage,  or  drive  away, 
or  wound,  any  such  horse,  or  unlawfully  beat  or  wound 
river,  with  intent  to  stop  such  wheat,  flour,  meal,  malt, 
her  grain,  or  shall,  by  cutting  of  the  sacks,  or  otherwise, 
er  any  such  wheat,  flour,  meal,   malt,  or,  other  grain,  or 
take  or  carry  away,   destroy,  spoil,   or  damage  the  same, 
y  part  thereof,  every  person  being  thereof  convicted  before 
ustices  of  the  peace,  or  before  the -justices  in  open  sessions, 
>  are  authorized,  summarily  and  finally,  to  hear  and  deter* 
the  su.nc),   shall  be  sent  to  the  common  gaol  or  house  of 
teiion,  there  to  continue  and  be  kept  to  hard  labour  for 
xcerditig  three  months  nor  less  than  one  ♦.     s.  1. 
id  if  any  such  person  so  convicted  shall  commit  any  of  the  persnns 
ces  aforesaid  a  second  time,  or  if  any  person,  with  intent  victcd  of  «ach 
inder  any  corn,  meal,  flonr,  malt,  or  grain,  from  being  ortenccf  »  ac- 
red, shall   wilfully  and   maliciously  pull,  throw  down,  or  ^ond   u.tue*  ** 
wise  destroy,  any  storehouse  or  granary,  or  other  place,  ^chouse*,  or 
rich  corn,  meal,  flour,  malt,  or  grain,  shall  be  then  kept,  carrying  cora 
all  unlawfully  enter  any  such  storehouse,  granary,  or  other  ilu-retrom,    to 
,  and  take  and  carry  away  any  corn,  flour,  meal,  malt,  or  ^  *s*n*pnt*&. 
,   therefrom,  or  shall  throw  abroad  or  spoil  the  same,  or 
aart  thereof,  or  shall   nuhwfully  enter  on  board  any  ship, 
?,  boat,  or  vessel,  and  wilfully  and  maliciously  take  and 
f  away,  cast  or  throw  out  therefrom,  or  otherwise  spoil  or 
ge   any    corn,  flour,  meal,  malt,  or  grain  therein,  every 
mi   so  offending,   and    being   thereof  convicted,   shall   be 
f  of  felony,  and  transported  for  seven  years ;  and  if  he  re- 
before  the  expiration  of  the   seven    years,  he   shall  suffer 
i  as  a  felon,  without  benefit  of  clergy  :   but  this  is    hot  to 
l  corruption  of  blood,     s.  2. 

id  the  inhabitants  of  every  hundred,  wherein  any  such  of-  The  hundred 
m  as  aforesaid  shall  be  committed,  shall  makesa  isfaction  to  maybe  suod 
y  person,  for  the  damage  sustained    by  any  injury  done  to  ,or  damag*-. 
properties  by  any  offender  against  these  acts,  and   they  " ,l  lx*;-^tJt*^ 
recover  such  damages  (not  exceeding  oue  hundred  poends),      '  * 
ut  the  said  hundred,  to  be  sued  for  and  levied  according  to 
tatntes  of  Liuc  and  Cry.     1 1  Geo,  2.  c.  22.  s.  6.     30  Ucu. 
9.  s.  3. 

it  no  persons  shall  be  enabled  to  recover  damages  bv  virtue 
lese  actSj  unless  they,  by  themselves  or  servants^  within  two 
after  the  damage  done,  give  notice  to  one  of  the  constable*  * 


•  Lunar  utoatat. 


- 
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of  the  hundred,  or  to  the  constable-,  bo  ri  holder,  lieidbo 
or  (ithingman ;  and  within  ten  day*  after  such  notice,  f 
their  ci  animation;  iip-m  oath,  or  the  examination  of  'V 
»»ni$,  being  pinwii  al  the,  time  of  the  fact,  or  hating  ill 
of  their  properties,  to  which  such  damage  shall  he  done, 
any  jnstici'  of  the  division,  whether  he  or  they  do  know  tl 
*on  ;  and  if  it  be  confessed  that  they  do  know  the  penoa 
flip y  '.hilt  be  bound  by  recognisance  to  prosecute  such  ol 
1 1  Geo.  1.  e.  TL  i.  0.  and  .10  Geo.  3.  e.  9.  a.  4. 

rr  Alio,  where  any  one  of  the  said  offenders  shall  be 
hended,  and  lawfully  convicted,  within  bretvfl  months  al 

-  offence  contnilitt'il,  (he  h'nnirwi  shall  n.it  be  liable  (on 
tisfaclion.     1 1  On  1.  r.  '«.  r.  7.  and  36  Geo.  3.  c.  9.  i. 

j(  Nor  shall  the  person  who  shall  sustain  any  damage,  b 
bled  (0  sue  the  hundred,  till  after  (he  expiration  of  one  ye 
ucWs  the  party  shall  commence  his  action  within  tyre 
1 1  Geo.  1.  c.  22.  s.  «.  and  3d'  Geo.  3.  c.  9.  *.  5. 

Nothing  in  this  act  shall  abridge  any  provision  atrrtd 

"  for  the  punishment  of  these  oilenccs  ;  but  no  person  wt 
be  puiishod  by  this  act,  '.lull  be  punished  by  virtue 
other  law.     33  Geo.  ,1.  n  9.  jr.  0. 

IV.  Jppohitmmt   uf  imptctnrt    of  corn  rtturn 

receivers  Mr  mi/'. 

By  31  Geo.  S.  c.  SO,  It  shall  be  lawful  to  buy  corn 
again,  ami  to  lay  i(  up  in  granaries,  whatever  the  price 
may  be.  s.  1. 

And  for  better  ascertaining  the  prices  of  corn  and  oi 
,  the  several  maritime  counties  of  England  shall  be  ( livid 
.,,  districts,  in  the  following  manner,  viz..  the  city  of  Louth 
the  counties  of  Essex,  Kent,  and  Sutscx,  shall  be  the 
district; — the  counties  of  Suffolk  and  Cambridge,  t 
conn;—  Norfolk,  the  third  ; — Lincoln  and  the  En 
North  Ridings  ol  the  county  of  Fork,  together  with  th< 
and  county  oi  Kingston  upon  IIult,TUK  fourth  ; — Ourht 
Northumberland,  and  the  town  of  Berwick  upon  Twee 
fifth; — 'Cumberland and  If'etteiorland,  the  sixth; — L 
tcr  and  Chester,  the  seventh  ; — Flint,  Denbigh,  Am 
Carnarvon,  anil  Merioneth,  the  eighth  ;—Cardiga», 
broke,  Carmarthen,  ami  tilumorgan,  tue  sistii  ; — Glo* 
Somerset,  and  Monmouth,  and  the  city  and  county  of  tt 
of  Hristal,  the  tenth  ;— Devon  and  Cornwall,  them.** 
and  Dorset  and  Hauls,  the  tweltii  district;  and  i 
counties  forming  the  above  district*,  shall  be  included  «l 
towns,  within  the  said  counties,  as  are  counties  of  thenneii 
have  an  exempt  jurisdiction,  and  do  not  contribute  to  the 
the  county  in  which  tbey  are  situated,  s,  31 . 
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y  45  Geo.  3.  c.  86,  the  importation  and  exportation  of 

•air.,   :aalt,   meal,    flour,   and  biscuit,    into  and  from! 

rt  or  Great  Britain,  shall  be  regulated  by  the  aggregate 

)rire  oc   \\l\  whole  of  the  tweWe  maritime  districts  of: 

and  Wales. 

isttces  lor  the  maritime  counties,*  at  their  sessions,  shall  For  each  of  the 

>uch  person  as  to  them  shall- appear  best  qualified  with-  mariti.aacoun- 

urisitlictions,  (not  toing  a  miller,  maltster,  factor,  mer-  j|";^jnu*^ 

lerk,  agent,  or  other  person   buying  corn  for  sale,  or  i'^nt  "aTin* 

,le  of  meal,  flour,  malt,  or  bread  made  thereof)*  residing  spector  of  corn 

*  near  each  of  the  towns  following  (except  such  as  arc  returns  in  tbt 

of  themselves,  or  have  an  exempt  jurisdiction;  and  do  difereottowns. 

•ibute  to  the  county  rate).     31  Geo.  3.  c.  30.  s.  48. 

e  second   district,   in   Ipx&ich,   Woodbridge,  Sua\ 

adleigh,  Siowmarket,  Bury  Saint  Edmunds ,  Beccles, 

Lowestoft,  Cambridge,  Ely,  and  fVisbeach. 
b  third  district,  in  Norwich,  Yarmouth,  Lynn, 
,  l\  attony  Wymondham,  East  Dereham,  Harleaton, 
desham,  Fakenham,  and  IValsingham. 
it  fjuhth  district,  in  Lincoln,  Gainsborough, 
id  ridge,  Lovsth,  Boston,  Sieaford,  Stamford,  Spald- 
•k,    Bridlington,    Beverly,    Hob  den.   Hall,  Whitby, 

Motion. 

■  Firm  district,  in  Durham,  Stockton,  Darlington, 
t.dy  Barnard   Castle,  IVolsingham,  Beljord,  Ilexam, 


5  first  of  thes«  man  time  districts,  viz.  ljrndon,  Kent,  Ester,  and 
price*  of  corn  are  to  be  ascertained  from  the  prices  at  the  Cora  £x- 
if  ark  Line  i^ondci;  but  as  these  regulations  arc  local,  the  reader 
erred  to  the  act  at  large—  they  are  in  substance  to  the  eiTcct  follow- 
rf  corn  factor  is  to  make  a  weekly  return  to  the  inspector  of  the 
ros  at  the  com  exchange,  of  the  quantity  of  c  »rn  by  him  sold,  with 
s  thereof;  which  returns  are  to  be  entered  by  the  inspector  in  a 
a  which  such  inspec  o:  i<  to  mike  up  weekly  accounts,  of  the  average 
and  price  of  eac:i  sort  «»f  B'ttiih  cum  sold  in  London,  and  transmit 
ge  prices  every  FrHay  to  th »  receiver  of  corn  return:?,  appointed 
•t,  wh  is  to  transmit  a  certificate  thereof  to  the  collectors  of  the 
it  Ijondjn,  and  the  port"  in  Et  er,  Kent,  and  Sussex,  as  a  guide  for. 
rtation  and  pay  aunt' of  the  bounty;  am  the  inspector  is  also, 
ren  day*  after  13*.h  Fcfr'ary,  \5M  M*?,  15th  Aug.  15th  yovember, 
fear,  to  make  up  from  thr»  ??.r  »a>t  weekly  returns  an  account  of 
•gate  quantity,  an-i  price  of  erv-ti  sort  of  British  oirn,  oats  excepted, 
tmealsofd  durinj  st'chtir  weeks  in  Jjondon.  and  a  like  account  of 
itranl  price  of  watsfton  .he  \\*l  twelve  weekly  returns;  and  he 
unit  a  cipy  of  suc'i  account  to  th-?  receiver  of  corn  returns,  who 
r  the -ci  iic  in  a  boo!:,  and  forthwith  transmit  a  certificate  thereof 
ectors  of 'he  rnst«.MTi>  in  Ij-vt™,  Fssex,  Kent,  and  Strscr,***  guide 
nnortation  of  corn  in  tho-e  pices.  And  the  inspector  is  s'vtl 
the  lord  mayor  and  Mdct-nen  of  London,  at  their  n^xt  sessions,  a 
m  account  of  the  ;iv«T.i^e  prices  mile  up,  and  verify  the  nme 
i;  to  bcpuWistvl  i.i  5 he  Ijoi  hn  Gazette  by  the  lovd  mayor  and 
oooe  m  each  of  the  four  weeks  succeeding  such  se*?ion. '  s.  39 
3.  ^ 

Qq 


1.1   THE  S1NT1I   DISTRICT,   in     VlrtUgan,    IM 

itith,  Pembroke,  Firh«uard^  ihaerjurdae 
Handilo,  Kedwillg,  Shanica,  Stalk,  and  Co; 
Ik  the  texth  district,  in  Cloure'ter,  i 
bury,  Sloo  on  (he  fl'oid,  TcxLtburu,  Taitxiei 
muter.  Promt,  Wellington,  Monmouth,  Abe- 
stOK,  Poult/pool,  and  Bristol. 

1*  rut   KLr.tKjmi  district,  in   F.reter,  1 

moul/t,     Tot  nets,    Tmi'ttick,    King*briHget 

f.ui'iiee'ton,   Redruth,   Hclstonc,  aud  Saint  . 

And    is  tiii  twelfth  nmmcT,  in    lUttn 

porclivstcr,  Sherborne,  Lyme  Regis,  IVare 

Jndover,  Basingitokt,    Farehamt  Gotpert, 

wad,  Southampton,  And  Portsmouth,     s.  47 

Which  pontons  arc  to  collect  weekly  an  ace 

and  quantities  of  the  scTcral  sorl*  of  corn  ar 

and  delivered  in  such  town;  and  the  person   i 

■hall  be  called  intprrtor  of  corn  rttunt  For 

the  justices  shall,  in  the  tame  manner,  upo 

motal,  or  resignation  of  such  inspector,  nt  t 

W  some  subsequent  sessions,  appoint  some  o 

inspector.     SI  Geo.  3.  c.  30.  t,  48. 

And  for  inch  at      And  the  mayor  or  chief  officer,  and  tbo  jtisi 

■"""""""'city  or  town  asjs  a  county  of  itself,  shall  in  HI 

jiuto?  '^ ,°  a  person  to  be  aa  inspector  of  corn  returns 

•.ppow't  lucii     *<»»»■    «•  *>■ 

Inipccion.  The  jnsticM  of  the  counties  before  mention 

Such  iii»p«c-  0T  chief  magistrate,  and  justices  of  crcry  city 
noted**  .n.Un  count7  of  itself,  shall,  at  their  quarter  session 
cue  of  rirnlh  remoTeany  inspector  for  misWiimour  or  n« 
or  redpwiin.  complaint  before  them  on  oath,  by  one  witnes 
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E**ry  inspector,  previous  to  taking  the  office,  shall  take  Jj^TJJE 
d  subscribe,  or  being  a  quaker,  aJfirm,  before  one  justice,  as  lowing  oftlU# 
lows: 

^  A  B,  do  stsear,  [or  affirm],  Thatlicillat  all  times  make 
tqndtrue  returns  to  the  receiver  of  corn  returns  appointed 
virtue  of  an  act,  passed  in  the  thirty  first  year  of  the  reign 
ikg  George  the  'lliird,  intituled,  "  An  act  for  regulating 
ike  importation  and  exportation  of  corn,  and  the  payment 
of  the  duty  on  foreign  corn  imported,  and  of  the  bounty  on 
fyitish  corn  exported,"  of  the  weekly  quantities  and  prices 

Born  ami  oatmeal  at  the  market  held  at — •  according 

t^e  qccounts  ifelivercd  to  me  by  the  several  dealers  in  corn  and 
fcieqf  af  the  said  market,  anil  that  I  will  use  my  best  endew 
rr#,  fo  prqcure  true  accounts  of  such  quantities  and  prices 
at  $uch  dealers,  and  in  all  things,  to  the  best  of  my  skill 
1  Judgment,  conform  my  self  y  as  inspector  of  corn  returns,  to 
directions  of  the  said  act. 

and  all  millers,  maltsters,  factors,  merchants,  clerks,  agents,  Dealers  in  com 
i  other  persons  being  dealers  in  corn  for  sale,  or  for  the  sale  ><>r  >ale  to  ru- 
meak  flour,  malt,  or  bread   made  thereof,  shall  return   to  UxTn  to  t,,c  1,u 
said  inspector  for  the  town  whereat  they  shall  buy  any  corn  ^u^oi^tiie 
utmeal,  an  account  in  writing,  signed  with  their  own  name,  qlK„uities 
Jbc  quantities  of  each  sort  of  corn  and  of  oatmeal  by  them  bought  by  them 
ight  and  received  duriug  any  week,  on  the  first  market  day  m  cac1'  wcck* 
bsb  week  then  next  ensuing,  with  the  prices  thereof,  and   by 
at  measure  or  weight  the  same  was  bov.ght;  in  default  where* 
every  such  dealer  shall  forfeit  not  exceeding  ten  pounds,  nor 
i  akin  forty  shillings,     s.  51,  52. 

Kud  erery  such  dealer* hall,  within  one  calendar  month  after  And   to  mnko 
■hall  begin  to  deal  in  corn  or  oatmeal,  in  any  city  or  town  be-  the  follow  tog 
b  mentioned,  make  a  declaration  iu  the  form  following,  riz. 

if  A  Pi  pfr  hereby  declare.  That  the  returns  of  the  quantities  declaration  t 
jf  pjrfc**  of  British  corn  and  oatmctd,  ichich  henccforzeard 
fet/  be' by  me  bought  and  received,  shall,  to  the  best  of  my 
Hltedgf  Qnd  belief  i  be  true  and  just ,  and,  to  the  best  of  my 
figment,  conformable  to  the  directions  of  an  act,  passed  in  the 
rtg-jirtt  year  of  the  reign  */  Ju*  majesty  king  George  the 
nM,  f'J»/tf  i*W,[  Here  set  forth  the  tide  pi  the  act  as  before] 


_p     dedasatioa  shall  be  in  writing,  and  subscribed  with  the  which  is  to  bn 
wd  of  such  dealer,  and  shalJ  be  forthwith  deKrerd  to  a  justice  delivered  t:»  » 
sain  the  district,  who  is  to  certify  the  same  to,  and  to  be  tiled  i.'J-Jj00'  x '  b° 
^  ate  clerk  of  tht  peace,  or  by  the  town  desk;  and  in  case  |!|„k,  «rtu« 
f  person  shall  buy  for  sale,  without  oaring  made  the  said  <te-  p«aco. 
iraiioo,  or  shall  wilfully  make  a  false  return  of  the  quantities 

U*2 


i 
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mil  prices,  such  person  shall  forfeit  not  exceeding  leu  pound' 

■■  nor  Imn  than  forty  shillings,      s.  53. 

i         Such  inspector  thall   enter    in  a  book,  the  accounts  of  th 

qnanlirirsaml  prirrs  ot  rnrn  and    oatmeal,   returned  to    him  Oj 

v  .1  not  be  shown  to  any  person  Th» 

■  i.iily  1 1n- receiver  of  corn   returns,  or  In 

i:iti!ff  (l.i'  hand  of  one  justice,  under  the  fat. 

f  i '■.!■        d  id  tuch  inspector  shall  return  totbc 

J4._  rccem-i  of  corn  reiur..i.  an    t'uesday  In  each  week,   an   accoMl 

of  (he  weekly  quantities  an<i  pric<s  of  corn  and  oatmeal  sold  ui 

mi  delivered  in  the  town  where  he  is  inspector,  according  to  (here. 

turns  made  to  him,  on  pain  of  ten  pounds  ;   which  .ii  count  AJ 

remain  with  the  receiver  of  eirn  returns,     f.  54. 

And  of  it  Kill  be  wefai  thai  an  account  should  be  obtained 4 
'_'«>  the  prices  of  earn  and  oatmeal  sold  in  the  several  inland  m 
'"  other  counties  from  n-liich  returns  are  not  herein  before  diredd 
t-i  bemudc,  it  is  eoactko,  that  the  prices  of  each  sort  of  con 
and  oatmeal  shall  be  taken  in  manner  herein. after  directed,  intk 
several  cities  and  towns,  within  the  counties  herein-after  Darnel: 
(rh.j 

count  of lKssEA  «  Ciu-Lmrford,  Colchester  and    Rumford. 

Kent;  Muid'tone,  Canterbury,  and  Dartford. 

— -■  Svsscx ;  Chirheiter,  Leues,  and  Rye. 

Ktrks;    footing,  Netebury,  and  Windsor. 

IJrt>voiii>  ;   Bedford,  Wooburn,  and  Potion. 

Buckingham  ;  Aylesbury,   Wyc-omb,    and  A'eEprt 

Vagnell. 

- Dubby ;  Derby,  Chesterfield,  and  Anhburn. 

lli.:nronD;Herlford,Bishops  Stortford anditojlfr*. 

lii.BEFouD  ;  Hereford,  Leominster,  and  Ross. 

—  —  Huntingdon  ;    Huntingdon,    St.     Ives,    and  & 

Neots. 

■ 1  Lr.icr.siER;    Leicester,      Ashby-de-la.Zouck, 

Hinckley. 

Middlesex;   Uxbridge,  Stains, and  Brentford. 

— ■  Northampton  j  Northampton,  IFellingboroigh, 
Peter  borough, 
Nottingham;  Nottingham,    Neuark,     and  .Vtf 
JieRl. 

Oxtord;  Burford,  Henley,  and  Oxford. 

Rutland;  Oa  hh  am,  and  Uppingham.    ■ 

. -  Salop;  Ludloz>,  Shrewsbury,  and  tVhiichurck. 

1  STAJ'toau;  N'eiccusile,  Stafford,  and   Burton  opt 

.  Trent. 

Sgbrey;   Croydon,  Kingston,  and  Ricgate. 

Warwick;  Coventry,  Warwick,  nod  Birminghm- 

.-    .. ■    Worcester;  Worcester^  Eteskam,  m&  Kidder*** 
...      .  Mier.  ■ 
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1  the   1  Wilts  ;  Salisbury,  Devizes,  and  Marlborough. 
intyof  J  West  Riding  of  York;  Leeds,  Halifax,  and  Don* 

caster. 
■  Brecow;  Brecknock,  and  Builth. 

1  Montgomery  ;  Montgomery,  and  Pool. 

■■  Radnor ;  Knighton,  and  Presteign.     s.  62. 

tor  each   of  which   districts  an  inspector  of  corn  returns  Ap4  inspectors 
kU  be  appointed  >  in  the  same  manner,  aud. under  the  same  tube  appointed. 
stt,  regulations,  and  restrictions,   and    removeable    in  like 
Bner  as  those  appointed  for  the  maritime  counties  aforesaid. 

fe- 
tal! such  inspector  shall  take  the  following  oath  before  one  Such  inspectors 
fice,  or  the  mayor  or  chief  officer,  in  the  same  manner  as  if  to  tulw  an  oaih. 
tin  before  directed  in  the  maritime  counties  ; 


L  B.  do  swear  [or  affirm\,  That  I  will,  at  ait  times,  make  due 
true  returns  to  the  receiver  of  corn  ret  urns ,  appointed  by  vir- 
of an  act  passed  in  the  thirty -first  year  of  KU  majesty  king 
>rge  the  third,  intituled  [here  set  forth  the  title  of  the  act],  of 
average  prices  of  each  sort  of  corn  and  oatmeal  sold  at  the  mar- 
held  at  "  ;  end  that  I  will  in  all  things,  to  the  best  of  my 

land  judgment,  conform  myself,  as  inspector  of  corn  returns,  to 
directions  of  the  said  act.  s.  04. 

ach  inspector  shall  enter  in  a  book  an  account  of  the  average  Sucb  inspectors 
kJy  prices,  and  return  to  the  receiver  of  corn  returns,  on  to  transmit  to 
fday  in  each  week,  an  account  of  the  average  weekly  prices  the  receiver  of 
ie  .town  for  which  he  is  inspector,  on  pain  of  ten  pounds  ;  *°™k|*larns'  * 
&  account  shall  remain  in  the  custody  of  the  receiver  of  corn  oVthe^arera^e 

ms.      S.   65.  prices. 

sd  the  receiver  of  corn  returns  shall  four  times  in  every  year  ReceiTCr  0r 
unit  a  certificate  to  the  treasurer,  of  each  county,  and  the  corn  returns  to 
mayor  and  aldermen  of  London,  and  to  the  mayor,  or  chief  transmit  cert ifi. 
itftrate  of  such  cities  as  are  counties  of  themselves,  of  the  re*  c»tesof  the  re 


l  made  by  the  several  persons  appointed  to  make  the  same,  |"™s  timer6'1* 
in  each  county,  city,  or  town,  and  also  whether  they  have  the  year,  to 
regularly  made,  according  to  this  act.     s.  66.  the  county 

»  case  the  justices  at  any  quarter  sessions  shall  think  itneces-  treasurer. 
Chat  any  other  towns  should  he  appointed  either  in  the  ma-  Places  for  fok- 
e,  or  in  the  counties  last  mentioned,  for  taking  the  prices,  ,n*  lh"  Price* 
ad  of  any  of  the  places  named  in  this  act, and  such  justices,  J]m..  b«  chang- 
eir  sessions,  shall  direct  a  representation  to  be  made  to  his  cd. 
it j  for  the  above  purpose,  such  town  so  proposed  by  them 
>  «jk>0  the  approbation  of  his  majesty  in  council  being  sig- 
t  (0  them,  be  deemed  to  be  a  town   for  taking  the  prices 
id  of  the  towns  proposed  by  them  to  be  omitted.  *.  67. 
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if  •  HpMtan      The  loipwrtoTf  in  the  said  conn  tin  shall  bf  paid  ffl 
'» ji"*1""1  *<«  of  tins  coirarv  rate*,  by  iJk- treasurer  at  the  cutuxtT ;  a 


crtuwii',  biitiz  rouuuci  of  thcnjwJres not    cuotribotini 


cuiimy  rain,  they  shall  be  paid  quarterly  from  the  pot 
by  the  ducUnnbto  and  u**r»eer*  of  the  several  pan* 

contribution  from  the  mpectite  parishes  tub*  apporti 
the  mayor  or  chief  officer,  with  liberty  to  the  (bnrcl 
and  otvrsccJS,  if  they  object  lo  nidi  apportion  merit,   I 

to  (be  in-.',  t  quarter  seMious),  a  sum  not  e\  ci  rdiii;  fire 

for  each  return  from  any  cily  or  town  in  the  maritime 

>■'-:■  : !  to  the  tnuofw,  01  to  the  mayor  or  thief  ma^r 

tbe  receiver  of  corn  returns,  to  bare  been  properly  nu 

a  sum  noteirtrdi'ig  t»n  '•liiiliiiasforeach  retom  from  a 

towns  in  the  inland  or  other  counties  last  mentioned,  gl 

tilled  to  have  been  properly   made  ;  which   certificate 

4  fee  Sec.  6G  recti  vu  r-  to  make  quartet  ly  '  ;  except  iu  such  cases  w 

*»F"*  juatkei  in  turn  county,  or  uiayuror  chief  officer  or  ji 

such  city  shall  think  some  larger  compensation  necessar 

sideratlon  of  (In-  trouble  to  which  such  inspector  shall 

ject ;  w  !rit-!i  ntt  such  treasurer,  and  such  church waf 

OTCnefen,  after  apportionment  between  the  parishes,  ai 

up  on  receiving  such  certificate.     31  CVeo.  3.  fc  SO.  i.  7 

■raiTtr  of         And  the  receiver  of  corn  returns  shall,  at  the  end 

eott,  i«un.»  to  j.rafi  tranilntt  to  the  reedier  general  of  customs,    a 

jwinm.i.rt        0c|,e  number  of  returns  made  to  Mm  in  the  course  of; 

11,.-    I  I.I  ..1  FiH.]l  ...  .        ,        ,.  ... 

y*<r,  a  ceitifi-  alK' Sllf '■  receiver  general  shall,  on  an  order  from  theco 
C4tc  of  tin  t'rs  of  customs,  repay  lo  the  treasurers,  and  to  the  mayi 
numoci  oi  re-  officer,  such  stuns  as  they  have  paid  not  exceeding  the  rt 
i  IVT'i  £a'(' '  anl'  eTery  sucn  county  treasurers  hall  carry  the  rat 
fciural  0|- tbe  to  the  account  of  the  rate  of  such  county,  snid  such 
uaiiuau.  chief  officer  shall  r^pay  the  sum  received  by  him,  to  tl 

warden?  andoTcrseers  in  propurtiou  to  the  sums  which 
ris.Fi  shall  have  contributed  to  be  carried  to  the  accot 
poor  rate*,  s.  75,  7G. 
Trenturj    to  '^nc  'or^s  of  lhe  treasury,  or  three  of  them,  are  (O 

Dfipuint  n  re-  receiver  of  corn  returns  with  such  salary  as  shall  be  A 
ceivcr  of  com  then)  sufficient ;  who,  before  he  enters  on  the  executm 
Ktorn*.  ■»**>"  ;>  fiCC)  shatl  take  the  following  oath,  before  one  jastic 
towfng  county  of  Middlesex,  s.  77,  78. 

0ub.  JjA  B,  do  tKtar.rhat  I  will,  to  lie  best  of  my  ituBa*i. 

execute  the  vjfu-t  of  receiver  of  corn  r*t»nw,  accordiig. 
rtcliuns  of  an  act  parsed  in  the  thiity- first  year  ufttere 
iniyrfly  king  George  the  Third,  intituled,  [here  set  fofi 
.of  the  act],  and  in  all  things  conform  imjidj  at  receiver 
tjtrns  to  the protutoHtti)  the  mid  act. 

_  ,  Which  reeciTer  of  corn  returns  may  send  by  (Be  p 

torn  ttiuim  to  P,lrt "(  t'1"  kingdom,  any  printed  amount  or  abstneto 
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trices.  In  covers  open  at  tire  sides,  signed  by  Mm  on  the  tend  and  rfe- 
!e  thereof,  free  of  postage ;  and  receive  and  send  all  his  let-  0u,v£p"p!!!Of 
ad  {Jackets,  from  and  to  the  inspectors,  clerks  of  the  peace,  Jhb  act  free  of 
tors,  and  other  chief  officers  of  customs,  mayors  or  chief  of-  poitage,  un^er 
of  cities,  and  treasurers  of  connties,  on  the  business  in  certain  resiric- 
i  he  is  employed  in  pursuance  of  this  act,  free  of  postage,  uon** 
1  certain  regulations.  #,  79. 

e  bushel  by  which  all  corn  shall  be  measured  and  computed,  \1I  corn  to  bo 
rsuance  of  this  act,  shall  be  the  Windiester  bushel,  and  a  roe»»urc<rbav 
er  shall  consist  of  eight  such  bushels  ;  and  the  justices  of lhc  W»nche»ttr 
zounty,  and  the  mayor  or  chief  officer  of  cities,   or  towns  '     ' 

counties  of  themselves,  or  having  an  exempt  jurisdiction, 
cause  a  standard  Winchester  bushel  to  be 'provided  and  kept 
:h  town  from  which  any  returns  are  to  be  made ;  and  all 
»and  bounties  are  to  be  paid,  and  computations  be  made,  by 
xicken  and  not  by  the  heaped  bushel.     31  Geo.  3.  c.  30. 

» 

id  where  com  shall  be  sold  by  weight,  fifty-seven  pounds  Weight  of 
dupdise  of  wheat,  fifty-five  pounds  of  rye,  forty-nine  pounds  com* 
rley,  forty,  two  pounds  of  beer  or  bigg,  and  thirty -eight 
ds  of  oats,  shall  be  respectively  deemed  equal  to  every  such 
i\ ;  and  further,  fifty.six  pounds  of  wheat-meal,  and  forty* 
rounds  of  wheat-flour,  fifty-three  pounds  of  rye-meal,  for* 
;ht  pounds  of  barley-meal,  forty-one  pounds  of  beer  or  bigg. 
,  and  twenty-two  pounds  of  oatmeal,  shall  be  deemed  equal 
cry  such  bushel  of  the  unground  grain,  whereof  it  is  made* 

id  for  expedition  in  measuring  ground  corn  of  any  sort  that  Ground  enm 
be  in  sacks,  the  proper  officer  may  make  choice,  and  weigh  in  sack?  to  *Je 
sacks  out  of  any  number,  not  exceeding  twenty  sacks,  and  ^^MnTtwJ* 
toy  compute  the  quantity  of  the  whole  :  and  if  any  doubt  5ac£s  out  uf 
arise,  whether  ground  wheat,  entered  to  be  exported  on  twenty. 
ty,  ought  to  be  considered  as  wheat-meal  or  wheat-flour,  such 
iris  to  require  that  a  reasonable  portion  of  every  sack,  not 
eding  one  peck  out  of  each,  shall  be  passed  through  a  sieve 
loth   called  a  fourteen  shilling  cloth  ;  and   if  such  ground 
it  shall  not  pass  through,  the  same  shall  not  be  considered  as 
it  flour.     Ibid. 

very  inspector  of  corn  returns  shall  make  a  comparison  be-  Imped  or  of 
m  the  Winchester  measure  and  the  measure  commonly  used  com  reiunw  t» 
le  town  for  which  he  is  inspector;  and  within  one.  mouth  mHke  a  fom" 
'  his  appointment  cause  a  statement  in  writing  of  such  com-  |wtC„  x\ir 
ion  to  be  hung  in  the  market  and  town-hall  of  such   town,  Winchester 
renew  the  same  if  it  becomes  defaced,   and  shall  return  a  measure,    and 
r  thereof  to  the  receiver  of  corn  returns,     s.  83.  'VV^he  is. 

othing  in  this  act  is  to  alter  the  present  practice  of  measur*  K^his  of  the 
corn,  in  London,  or  lessen  or  take  away  the  tolls  due  to  the  citj  of  Luiu 
ens.  $.  84,  *to,,» 

ofee  shall  be  taken  by  {he  clerk  of  any  justice,   or  other 
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person  on  account  of  any  oath,  atiirirution,  or  ilreJ»rnioa,Bi4( 
by  the  direction!  ofihisact.  >.  S8. 

Any  |i,  nalry  infticie  1  on  any  corn  factor,  or  dealer  in  con, 

malt,  meal,  or  flour,  for  sale,  or  on  any   UupectOf  of  euro  it, 

turns, may  be  recovered  before  any  bfojnlliut,  where  tlwof. 

firnilirr  ihi)l  miiilti  ;  and  rmek  two  justice*  shall,  if,  upon  da 

proof  and  examination  of  the  matter,  it  shall  a  pp.  .irto  ihcmilB 

the  party  is  guilt)  of  the  offence,  convict  him    tn.riof,  nd  br 

warrant  under  their  bands  .i  ml  srals,  levy  such  penally  by  dii 

and  sale  of  his  goods  and  chattels,  to  be  applied  as  Man  i 

Honed.  »,  87. 

ixtion        And  no  bill,  plaint,    or  information,  shall  be  brought  in 

.*  1^  court  of  record  at  West minuter,  for  any  orjence  by  >hii  aci 

c„l,     nizable  by  justices  of  th«r  peace  ;  but  the   deienuinalioi  of  'M 

mil.  justices  shall  be  final  to    all    intents  and   purposes  wJiauvn 

t.  88. 

Shallbcjlnnlto  all  intentt  and  purpotts.~\  If  (hi?  elaawi  i 
strictly  restrains  the  mode  of  reentering  the  penalty,  m  I 
designed  to  prevent  the  proceedings  before  thr  justices  ftetf 
moved  by  certiorari  :  il  must  in  this  respect  fml  of  i'*  Inta 
effect  :  for  the  jurisdiction  of  the  court  of  hint's  Bench  b»£l 
a  certiorari  can  in  no  ease  whatsoever  be  taken  a«av  j:,i  Ijj  i 
press  words  :  the  offender  therefore  does  n.it  ijtpmt  ti 
restrained  hereby  fraa  removing  the  proceedings  by  otrfli 
orari. 

It  is  also  observable,  (hat  'here  is  no  provision  for  ihe  pi 
ment  of  an  offender,  in  ease  he  has  no  goods,  whereon  a  cjstroa 
can  be  made. 

V.   Hot?  the  average  pricts  art  to  fie  ascertained  in  nritr 
to  regu'ate  the  tjfvitatiou  or  importation  of  aim. 

,er  The  receiver  of  corn  returns  shall,  at  the  end  of  every  *id| 

luni  make  upfront  this  re  turns  by  him  received  in  the  weekiuuu 
ttc   jy  preceding,  the  average  price,  in  each  ciiy  or  town  ;  »n 
j™5*  tumt,  and  average  prices  he  is  to  enter  in  a  book,  add  litervfrM 
*Jjr*,  compute  the    average   price  in   each  district,     by    taking 
era.    aTi'rapc  of  (he  average  prices  in  eaih  city  or    town  uilhiu  ri 
district;    and    he  is   without  delay   to  transmit   lo  tiic  ai\t 
of    customs    ol   the    several    ports  within    each     disltio, 
certificate  of   the  atnage  prices    so   computed;    who    arc 
receiic  and  enter  The    Mane  in  a  book,     and    cause    aM 
to    be   hung   up,   in    sortfe    public  place    in   U;e  custum-iiae 
33  Ceo.  3.  c.  6a.   s.    5. 
'or  And   the  said  receiver  shall,  within  seven  days  after  thelitfc 

of  Feb.  ljtli  AJaj/,  ljth  .August,  and  l.iib  Aor.  in  every yrar, 
rn'    compute,    I'ruiu  ttic  six   losl  weekly  certificates,   by   iw.i  ua 
mitted  to   the  officer*  of  customs,    the  average  price  duiiag 
said  sis  w  M»iu  in  each  dlitikt ;  and  is  without  delay  l»  ta 


QORN.  eoi 

lit  to*  the  officers  of  customs  of  the  seven!  ports  in  each  dt&» 
"ict,a  certificate  of  the  average  prices  so  computed;  and  such 
fficers  are  to  receive  and  enter  the  same  in  a  hook,  and  to 
iuse  a  copy  thereof,  to  be  hung  up  in  some  -public  place  in  the 
tutooi-house ;  and  the  importation  of  each  sort  of  foreign 
WDiHu-a),  and  flour,  and  payment  of  duty  thereon  within  that 
[Strict,  shalLbc  governed  by  such  average  prices.    33  Geo,  3.. 

65.  *.  3* 

Aud  in  case  a  sufficient- number  of  returns  shall  not  be  made 
Dor  one  or  more  of  the  said  districts,  he  shall  compute, '.  at  the 
■d  of  every  week,  from  the  average  prices  returned  in  the 
eak  preceding,  from  each  town  in  each  comity  *  whether  in* 
Hi)  or  maritime,  in  England,  (he  a  re  rage  price  in  each  coun- 
';  and  from  the  average  of  the  county  prices  so  ascertained, 
«  general  average  in  England,  and  cause  the  same  to  be 
tblished  in  the  London  Gazette  once  in  every  week.   .31  Geo. 

c.  SO.  t.    69.    and  33  Geo.  3.  c.  65.  s.  4. 

And  shall  transmit  a  certificate  thereof  to  the  collectors  of 

ery  district,  from  which  sufficient  returns  have  not  been  made, 

tan  which  the  importation  and  exportation  within  such  district 

ill  be  governed.     3 1  Geo.  3.  c.  30.  s.  69. 

And  if  a  sufficient  number  of  returns,  according  to  31  Geo, 

•kail  not  be  made  from  one  or  more  district!  ;   or  in  case 

copy  of  the  account  of  the  average  prices  within  London 
transmitted  to  the  receiver,  by  the  inspector  appointed  for 
mthn;  or  in  case  any  sort  of  corn  or  oatmeal  should  be  en. 
riy  omitted  in  all  the  returns  of  any  district,  or  in  the  account 

London,  he  shall  in  every  such  case  trausmit  a  certificate  of 
i  general  average  price  of  each  sort,  or  of  any  sort  .omitted, 
nputed  as  above,  to  the  officers  of  the  ports  of  every  district, 
ordiog  to  which  the  importation  and  exportation  shall  be 
alated.     33  Geo.  5.C.Q5.3-  5. 

Ind  returns  from  two  thirds  of  the  places  in,  each  district 
11  be  sufficient  for  forming  the  average  prices  as  aforesaid, 
Geo.  3.  c.  30.  s.  68. 

ind  whenever  the  average  prices  for  regulating  the  im porta-  Under  what 
i  and  exportation  of  corn,  grain,  meal,  and  Hour,  imo  and  Pnc*»cor» 
a  Great  Britain,  shall  be  under  the  prices  at  which  the  I^°[  ™!frt. 
a  may  bo  importable  into  Great  Britain  on  tho  low  duties  c<i  or  exported 

•  foreign  parts,  any  person  may  export  any  such  corn  or 
n  of  British  growth,  or  any  meal  or  floor  made  thepeuf, 

•  Great  Britain  to  Ireland ;  and  in  like  manner,   when* 
the  average  prices  for  regulating  the  importation  and  ex. 

ation  of  corn,  grain,  and  llour,  into  and  from  Ireland, 
I  tie-under  the  prices  at  which  the  same  may  be  importable 
Ireland  on  the  low  duties  from  foreign  parts,  any  person 
persons  may  export  any  such  corn  or  grain  of  Irish 
rtb,  or  any  meal  or  flour  made  thereof,  from  Ireland  to 
it  Britain,  provided  the  same  be  exported  in  British  or 
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3V. 

*s:ea  lecordir*  to    it*. 


—  •  .j -i  of  C->:n. 

-  -oreral  bountir*  sped"-  i 
•"  •-,  >hall  be  allow td  t: a 
*  n,  «rain,  maJr,  una!.  :. 
rt  finiuin.  *.  :*. 
.j.  he  allowed  and  paid.  a:»d 
.  ,-iin,  malt,  meal,  and  rio 
•.:  .a  and  regulation.',  in  the  >i 


-    ^*  •  • 


or  flour,  ?hall  be  allows 
-    be    loaden  on  board  z 

>  exported,  when  the  j 
'v    in    surli  district,    sh 

a.   v.  or  above    the  iinpo: 


■*•  rt    ■» 


"i-  rirrv  coastwise  at  any  ti. 

••  ■"•  rrtrn  :  hall   be   prohibiten 

•:  prohibition,  or  cirrwnssu 

**".    pursuant  to    :)2   <ic\    . 

and  such  corn  be  .suhjt 

*  'rfo.  3.  f.  f>;».  5.   1.5. 
•   *         V.;-,  ..^ni  rori|   c]Mn     Jv-f,"! 

v     '^o  o:T.'. «.  r  oF  ni-tons,  * 

■■   •  h  -i  t   a1.']  no  nriif  r  purp«! 

•'••'•  ••due    .to  re.'iiain  in  fore 

-  i'\\  n\\*  r  j  'irii'i^e,    ti.,'  ]-k, 
,u  i«j   lining    M.cu    corn  4or:c 


.".   li.:;:nrtaitGn  of  Cam. 

"5.   Tie   several   duties  *p-  df:«-d 

R-\    and    no  other  d'Ksr*    ■? 

.  :  i  'irnii  and  mid  in  rc>r»r?  it* 
•  *  > 

.   .    .*  ".i.ifd  into  (treat   B  ttar  /,  '* 
.  4.-;i  p;:id  according  to  tlie  pru*t.' 
»*  * .'*J 'tie.  a.  •*. 
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60*                                          CORN. 

SCHEDULE 

Shewing  tile  prices  according  to  which  high  i 

Wheat. 

Bye,  Pea* 

When  imported  firm  the   province  of  Quebec,  or  the 
other  British  colonic*  or  plantations  in  North  America 

If  under        -                                per  quarter 

53      -       -      . 

i.d. 

». 

35 

llli.ll   DUTY                         -      DO. 

24   3 

X 

If  at,  or  abort)                             per  quarter 
but  under        -         -         -.            Do. 

FIRST  IOW  DUTT 

If  at,  or  above          -         -         pet'  quartet 

SECOND    LOW  DUTYj 

63 
50 

3  8 
60 

0  6 

35 
37 

37 

When  imported  from  soy  other  foreign  country. 

If  under           •           -             per  quartet 

» 

42 

HIGH  DUTY 

If  at,  or  above         .            -      per  quarter 
but  under           ■            .            Do. 

-       24  3 
63 
00 

.       9 

42 
44 

FIRST   LOW  DOTY 

If  at,  or  above        -             .       per  quartet 

BECOSD   LOW   DUTY 

88       * 

0  6 

14 

Importation  of  wheat,  me 
governed  as  follows; 

al,  and  flour,  to  be 

" 

When  impnrtnd  from  (he  province  of  Que- 
bec, or  the  other  Uriiish  colonies  or  planta- 
tions in  North  America. 

i.  rf. 
High  duly     -     -     per  cwt.      -     -     6  6 
Firft  low  duty           ...          u 
Second  Do.             ...            <j  n 

When    imported    from  any   other    foreign 
country. 

High  duty             .          .             -66 

Second  Do.        -        -        -        -      I  0 

Malt  made  of  Wheat           -             prohibited. 

Rye  ground, 

H-ase  grvnod, 
'Pans  pound  - 1 

CORN. 
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>w  dnties  are  to  take  place  on  importation, 


0    - 


9.  d. 
-    22  01 


9    - 
}    . 

)     - 


17 


8.  d. 

6  7 


When  imported  from  the  province 
of  Quebec,  or  the  other  British 
colonies  or  plantations  in  North 
America. 


1  3 
0  S 


17 
18 

18 


1  0 
0  2 


>     • 


s. 

• 

21 

s.  d. 

22  0 

• 

21 

• 

22 

1  3 

< 

- 

22 

0  3 

t 

f .  d. 

6  7 


1  0 


0  2 


If  under  -  per  boll  of  140  lbs. ) 
avoirdupois,  or128  > 
lbs.  Scotch  troy     ) 

for  every  boll, 

HIGH   DUTY      -      - 

If  at,  or  above    .    per  boll 
but  under    -    -    Do.  - 

FIRST  LOW   nUTT 

If  at,  or  above    -    per  boll 

.    SECOND   LOW   DUTY      - 


When  imported  from  any  other 
foreign  country. 


S.d. 
16  6 


16  6 

17  4 

17  4 


If  under    -    -    -  per  boll 


•«- 


HIGH   DUTY      •      • 

If  at,  or  above    -     per  boll 
but  under     -    ~   Do.  - 

FIRST    LOW    DUTY      - 

If  at,  or  above    .     per  boll 

SECOND    LOW    DUTY 


s. 
20 


ation  of  Indian  com  or  maize  to  be  go- 
ed  by  the  price  of  barley,  as  follows : 

m  imported  from  the  province  of  Quebec, 
other  British  colonies  or  plantations  in 
America. 


High  duty 
First  low  Do. 
Second  Do. 


s.  d. 
perQr.  22  0 

1  3 
0  3 


n  imported    from    any    other  foreign 


20 
21 

21 


High  duty 
First  low  Do. 
Second  Do. 


per  Or. 


s.  d. 

22  0 
1  3 
0  3 


ft  Indian  com  or  maize,  beer  or  bigg 
;  and  malt  made  of  barley,  Indian  corn 
I,  beer  or  bigg    -        -     Prohibited. 


Malt  made  }  Prohi-  II 
of  oats.  -    J  bfced.   \ 


\ 


.%* 


s.d. 
8  0 


1  0 
0  2 


s.d, 
3  O 


1  0 
0  6 


VitI,  Poorer  of  the  king  by  proclammtion  ttpnhihit  fk 
exportation  or  importation  of  corn. 

Inwbitcuei  BjSSGeo.  3-  e.  65,  l|h  majesty  may,  with  the  adrit* 
il.r  ling  mi  j  (if  his  privy  council,  when  the  general  average  a>ric«  shall  ip* 
fcjptxi™  p^,,,  („  ),p  a[  or  ;,i„1TC  the  price,  at  or  above  which  foreign  com, 
«™n*r™lil'il«  ml",'j  or  fl"ur,  of  Ihc  tame  sort,  may  be  imported  from  JrWflwt 
figw'uiHn  '  Q««toc,  or  the  other  ilriliii  plantations  in  JVpfiA  America.  4 
■ndiinpona.  the  lint  low  duties,  prohibit  generally,  for  a  limited  time,  w 
tint  olcaru.  exportation  ;  and  in  like  manner,  when  the  average  price  sfclB 
Appear  li>  be,  at  or  ilmx  the  price,  at  or  above  which  foreign 
com,  meal,  or  flour,  may  be  imported  at  the  first  low  datji 
permit  gcnrrally  the  importation  or  the  taking  out  of  warehatw 
for  home  consumption,  any  such  sort  of  foreign  corn,  mral,  oi 
Dour,  oa  payment  of  ihc  second  low  duty,  and  in  likemaaitp 
recall  such  prohibition  or  ncrmisstun  ;  .iml  if  any  persno  thill 
import  or  export  contrary  thereto,  he  shall  be  subject  to  it* 
lik«  penalties,  and  thu  corn  or  other  articles,  and  the  vesn 
(hall  be  liable  to  the  like  forfeitures  as  if  the  corn  or  other  ir- 
tirles  were  imported  or  exported  contrary  lo  any  act.*     I.  0- 

Provided,  that  as  often  as  the  importation  shall  be  permitted, 
such  permission  shall  continue  for  three  mouths  at  least,  do* 
the  date  of  the  order  of  council,  s.  6. 

But  in  case  the  permission  is  to  import  the  samo  from  Quebec, 
or  the  other  British  colonies  and  plantations  in  America,  lbesw» 
shall  continue  in  force  fur  six  months  at  the  least  from  the  J"" 
or  the  order  in  council.     45  Geo.  3.  c  SO.  ».  3. 

And  copies  of  such  order*  in  council,  if  made  when  ptf" 
lianicnt  is  sitting,  shall  be  laid  before  both  houses  witi'l 
three  days;  and"  If  made  when  parliament  is  not  sitting,  H 
within  fourteen  davs  after  the  meeting  of  the  ueit  mssm. 
33  Gen.  3.  t.  Oi.  #.'lQ. 


•  Set  Tide  SMUGGLING,  Head  If. 


CORONER. 

CjOBONERS  are  so  called,  because  they  dral  principal 
with  the  pleas  of  the  crown,  and  are  very  antient  officers,  cor** 
with  the  sheriffs,  with  whom  thry  were  ordained  to  keep  thcj***i 
when  (he  earls  gave  up  the  wardship  of  counties.  4  lait.  *7l- l 
/•trf. 41,    Mirror,  c.  I.e.  3. 

And  there  still  ought  to  be  a  certain  number  of  them  ■"  iT*7 


/ 
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mnty  \  hi  sane  more,  in  others  less,  according  as  the  usage  hath 
sen.     3  Hawk.  c.  70.  s.  1. 

The j  are  of  three,  kinds ;  1.  by  virtue  of  an  office  ;  %  hf 
larteror  commission  ;  3,  by  election.  1.  The  lord  chief  justice 
f  the  King's  Bench  is,  by  virtue  of  his  office,  principal  coroner 
i  the  kingdom,  and  may,  if  he  pleases,  exercise  the  jurisdiction 
f  coroner  in  any  part  of  the  realm.  2.  The  lord  mayor  of 
London  is,  by  the  charter  of  18  Ed.  4,  coroner  of  London. 
Tko  bishop  of  Ely  also  hath  power  to  make  coroners  by  the 
tarter  of  Hen.  7 ;  and  there  are  coroners  of  particular  lords  of 
kmchises  and  liberties,  who  by  charter  have  power  to  create 
fceir  own  coroners,  or  to  be  coroners  themselves,  especially  the 
•risdiction  of  the  admiralty  and  the  verge.  3.  The  general  co- 
toners  of  cou  a  ties  elected  by  virtue  of  stat.  Wcstm.  1.  c.  IS, 
md  9.8  Ed.  3.  c.  6.     1   Hale,  52.  4  Rep.  57.     1  Black.  Com. 

In  treating  of  this  office,  it  will  be  proper  to  shew, 

I.  Wiutt  persons  are  qualified  to  be  coro- 
ners". 

II.  In  what  manner  they  are  to  be  placed  in 
their  office. 

IIJ.      Irk  'what  places  they  have  jurisdiction. 

IV.  Tlteir  authority  and  duty  in  taking  it> 
q uisttions  of  death. 

V.  Their  authority  in  other  matters. 

VI.  Where  the  act  of  one  coroner  is  as  effec- 
tual as  if  done  by  them  all. 

VII.  What  fees  they  may  lawfully  take- 

VIII.  How  discharged  from  their  office  and 
punislied  for  misdemeanors. 

IX.  Forms  qf  various  pi%ecedents. 


\         I.  What' persons  are  qualified  to  be  coroners 

h  ancient  times  none  under  the  degree  of  a  knight  could 
Mi  chosen;  for  by  Stat.  West.  I.  3Ed.l.  c  iq}  Jt  is  euactcd, 


3RONER. 

that  throufh  all  iVres  sufficient  men  shall  be  chosen  to  he  « 
r<wer*,  of  Hi-  most  loyal  and  vriar  knt<6t*,  t  Wi  knur,  "til, 
sail  buy  hrtt  attend  upon  »uca  mica,  aa>1  which  lawfully  shall 
aataru  and  BrVtMf  pi  a*  of  l lie  noun. 

llut  J  I'm-  chief  intent  ol  iW  sta'sfp  *r»»  In  pre«e»t  thf 
chmtii  of  prrxm*  if  mean  ability,  ii  j-tmt  the  d«i*n  of  it  ■ 
nfiicniiili  an-vmeri,  by  chuHoa;  nun  of  sabttanrc  ani  credit; 
ami  a*  lie  MflttMl  an-)  uniform  place  for  lijainl  j?e>  pan  & 
bwuatf-orilingly,  it  kcenii  (o  tie  no  objection  al  llii-div,  rr.il 
to-  person  chosen  is  uol  a  knigM.  2  Lima,  liiQ.  J  i/jai.  c 
x.  3. 

And  by  I  I  Ed.3.  e.  8,  No  enroner shall  boehov'n,  naleKbr 
ham  land  in  fee  mihci.-nt  in  I  be  saiuvcouuty,  a  hereof  he  may  la- 
mer to  ail  manner  Ol  people. 

//.  In    ttfiat    manrtrr    they  are  to  tie  placed  in  th&r 


DrriTc  ikdr  They  do  not  receire  their  authority  from  the  king's  c 
amho'iiy  »*  sjon,  Dut  fr0„,  n1L.  elecHua  of  the  county  in  perr-nam" 
eke  ™n  ol  »••  ting-s  writ,   de  corona^re  rligendo,  hstt\nz  out  of    in     ■ 

ward*  returned  into  the  chancery  ;  arid  thin  is  the  rewoft^l 
their  authority  docs  not  determine  by  the  demise  of  the  kiqgg  * 
that  of  all  imfei-s,  »cliii({  by  tin'  king's  commission  only,  rrft> 
larlydow.  2  Htmk  c.  9.  ,.  S.  2  Imt.  17  1. 
The  ti.rtn  'of  The  above-mentioned  vt  rit  lor  the  election  of  a  r 
ike  *nt.  (his  form  :  fir,t>  it  recites  the  death  or  BiKhuge  uf  , 

former  coion.rs,  and  then  commands  (he  sheriff  t 
other  or  more,  as  the  case  is,  to  be  chosen,  in  a  foil  county 
court,  by  the  assent  of  the  county,  according  to  the  form  of  (if 
statute  in  that  case  made  anil  provided  ;  who  Jiasing  takon  h* 
oath  in  (he  usual  manner,  may  do  all  things  wb'icb  beaotkg  to  tit 
office  of  a  coroner  ;  and  then  it  concludes  with  commanding  tit 
sheriff  to  certify  to  the  court  the  name  of  the  person  (" 
//ate*,  ft  9.  s.  6. 
Tobetwom.  A   coroner,    being    chosen   by   virtue  of  such  irri 

sworn  by  the  sheriff,  that  he  will  lawfully   do    what  be  tones  ta 
the  office  of  a  coroner.     %  link's  Hut.  65. 
The  counly  And  inasmuch  as  he  is  chosen  by  the  county,  if  he  faeinsuficr* 

■niwenhie         ent,  and  not  able  to  answer  such  fines  ami  otlittr  ilu'iesin  reaped 
for  his  defMiK.  of  his  office,  as  he  ought,  the  county,  as  his   superior. 
iwer  for  him.  2  Imt.  174,  175.  2  W&i  BtW.  66. 

And  by  -28  Ed.  3.  c.  6,  All  coronersof  the  counties,  »! 
be  chosen  in  the  full  counties  by  the  commons  of  the  u 
counties  of  (he  most  meet  and  lawful  people  that  shall  be  foi 
in  the  same  counties,  to  execute  the  said  office  ;  savin;  atwayl  n> 
the  king,  and  other  lords  who  ought  to  rr.akc  such  coroners, 
their  scignorics  and  franchises. 
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By  ike  commons  of  the  same  counties.'}     Although   freehold-  Election  in  the 
s  are  not  mentioned,  yet  inasmuch  as  this  statute  was   made  £™e  loldcrs 

affirmance  of  the  common  law^  and  none  but  freeholders  are 
itors  to  thfi  county  court,  and  the  uniform  usage  hath  been 
r  such  only  to  vote  ;   it  is  certain,    that  none  but  freeholders 
me  a  voice  at  any  such  election.    $  Hawk.  c.  9.  s.  10. 
Smning  alzxigs  to  tjie  king.}  From  these  words  it  is  supposed  The  franchise 
M  Mi  only  the  king,  but  also  other  lords,  have  the  franchise  of  making  w 

Viking  coroners  ;  it  k  therefore  a  reasonable  inference,  that  ™""' bjr  * 
e  king  may  lawfully  claim  such  franchise  by.  prescription,  and  oulv  be  by 
f|  other  lords  may  claim  it  by  grant  from  the  crown ;    but  it  grain  from  the 
A  privilege  of  so  high  a  nature,  that  no  subject  can  well  enti-  ^'»*».  not  by 
)-  Ju*self  W  U  by  prescription  only.     2  iiamk.  c.  9.  s.  11.        prescription. 

• 

///.    In  what  places  they  have  jurisdiction, 

A  coroner  hath  no  jurisdiction  of  offences  committed  on  the  *.* ow  *ar  on 
en  seas,  between  the  high  and  low  water  mark,  when  the 
e.  is  tit ;  but  he  hath  an  authority  over  offences  committed  in 
Si  places,  when  the  tide  is  out.   2  Hawk.  c.  9.  s.  11. 
And  In  the  case  of  Tfie  K.  v.  Solgard,  where  a  sailor  hung  Hm  jurisdic- 
Dttejf  on  board  a  man  of  war  lying  within  the  harbour  of  tion  on  board  a 
wtsmouth)  and  the  liberties  of  the  borough,  and  the  captain  y*»»el>  lying 
Used  to  let  the  coroner,  and  a  jury  Impauncllcd  by  him,   t<>  J"  a  ^arbour» 
lie ob  beard,  but  offered  to  send  tfie  body  to  them  onshore;  auction /riT 
fc  court  of  King's  Bench  granted  an  information  against  theefc*. 
Mud:  for  though  the  admiralty  have  a  coroner  of  their  own, 
I  it  was  not  pretended  he  ever  took  inquisitions,  and  so  it 
■  contending  that  none  should  be  taken ;  and  at  most  the 
trinity  haf  e  but  a  concurrent  jurisdiction  :  and  when  an  ofli- 
"b  ready  to  do  his  duty,  and   is  opposed  without  the  duty 
iag  done,  public  justice  is  concerned,  and  there  ought  to  be 
jjfoiufttioB.    3  Strange  1097. 

But  in  regard  to  the  bodies  of  persons  manifestly  drowned  at  Dead  bndie  1 
l,  and  ca*t  upon   the  shore,  it  is  said   to  be  the  constant  found  ou  *ea 
Igfc,  for  the  >ehabita.its  of  the  place  to  bury  them,  without  any  *!">"*• 
iwaitipp  being  taken.     The  K.  v.  Jus.  of  Norfolk^  Mich* 
»•  33  Geo*  9.  Nolan's  Rep.  141. 

^Ajcomnon  law,  the  coroner  of  the  county,  could  not  inter*  Within  iha 
~i|te  with  tfeoces  done,  within  the  verge  of  the  King's  Court;  verged 
the  eorOBcr  of  the  hosti1!  or  king's  bouse,  with  those  cojQp 
ja  the  county  without   the  verge ;  which  proved  iocon- 
bj  reason  of  the  removal  of  the  King's  Court  before  an 
tafVt  etuM  be  taken.     2  Hunk.  c.  V.  s.  15. 
Wherefore  by  stat.  of  arliculi  super  char t as ^  c  3,  It  is  or- 
Im4»  <tet  from  thenceforth,  iu  cases  of  the  death  of  men, 
kreof  the  coroner's  office  is   to  mai^e  view  and    toques t,  it 
JNte  commanded  to  the  coroner  of  the  county,  that  he,  with 
Tm..  I.  R  r 


of  the  king's  house,  an  indictment  of  death 
taken  before  him,  as  coroner  both  of  the  eo 
king's  house,  is  good  ;  because  the  mischief 
both  office*  arc  iu  the  same  person,  as  when  i 
2  Ha-k.  e.  0.  s.  17. 

By  33  Hen.  S.  c.  12,  All  inquisition!,  o 
persons  slain  within  any  of  the  king's  pah* 
any  other  house  or  houses,  at  such  time  as  I 
happen  to  be  there  abiding  in  his  royal  perso 
by  the  coVoner  of  the  household, without  anyai 
coroner  of  any  shire,  by  the  oath  of  tweiv 
officers,  returned  by  the  two  clerks,  comptrol! 
the  cheque,  and  the  clerks,  marshals,  or  one 
the  coroner  of  the  household  shall  direct  hi! 
r  shall  be  appointed  by  the  lord  stewi 
r  shall  certify  under  his  seal  and  the  ■ 
sons  as  shall  be  sworn  before  him,  all  such  i 
the  said  lord  steward,  and  in  his  absence  befi 
comptroller,  and  steward  of  the  Marshalses 
whereof  the  steward  to  be  one.  t.  3. 


IV.  Their    authority  and  duty  in   ta 
of  death. 

Cannot  ict  by  The  coroner  is  herein  a  judicial  officer, 
deputy.  ecute  his  office  in  person,  and  not  by  deputy 

Notice  of  And  where   any  person  cornea  to  an  um 

death  to  he  death,  the  township  shall  gWe  notice  therec 
pventotha  otherwise  if  the  body  be  buried,  before  the  cc 
coroner.  |hp  ,owll§nip  finaH   ^  amerced.     3  flaWt  1 
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is  to  issue  a  precept  to  the  constable*  of  the  four  or  six  His  precept  for 
xt  townships,  to  return  a  competent  number  of  good  and  su zoning  * 
wful  men  of  their  township,  riz.  tweWe  at  least,  to  make  an Jury* 
quisition  touching  that  matter.     2  Hale's  Hint.  59. 
For  by  4  Ed.  1.  stat.  2,  commonly  called    the  statute  de  Duty  in  oases 
lao  coronal  oris )  it  is  enacted,  That  a  coroner  upon  inform**  ot  murder. 

Ml, 

1.  Shall  go  to  the  places  where  any  be  slain,  or  suddenly 
ad,  or  wounded,  and  shall  forthwith  command  four  of  the 
tit  towns,  or  five  or  six,  to  appear  before  him  '  in  such  a 
■cc. 

5.  And  when  they  are  come  thither,  the  coroner  upon  the 
ith  of  them  shall  inquire  in  this  manner,  that  is,  to  wit,  If  they 
tow  where  the  person  was  slain,  whether  it  were  in  any  house, 
Id,  bed,  tavern,  or  company,  and  who  were  there  :  likewise 
if  to  be  inquired,  who  were  culpable  either  of  the  act  or  of  the 
rce,  and  who  were  present,  either  men  or  women,  and  of 
tat  age  soever  they  be  (if  they  can  speak,  or  have  any  discre- 
b). 

4.  And  how  many  soever  be  found  culpable  by  inquisition  in  Inquiry  of  the 
j  of  the  manners  aforesaid,  they  shall  be  taken  and  delivered  offenders. 
'-the  sheriff,  and  shall  be  committed  to  the  gaol.  , 

4.  And  such  as  b<s  founden,  and  be  not  culpable,  shall  be  at- 
ched  until  the  coming  of  the  justices,  and  their  names  shall  be 
Ejtten  in  the  coroner's  rolls. 

6.  If  it  fortune  any  such  man  be  slain,  which  is  found  in   the  A  man  found 

tor  in  the  woods,  first  it  is  to  be  inquired,  whether  he  were  daio. 
in  the  same  place  or  not. 
$•  And  if  he  were  brought  and  laid  there,   they  shall  do  10 
|ch  as  they  can  to  follow  their  steps  that  brought  the  body 
Iher,  whether  he  were  brought  upon  a  horse  or  in  a  cart. 

7.  It  shall  be  inquired  also,  if  the  dead  person  were  known, 
else  a  stranger,  and  where  he  lay  the  night  before.       i.._,.  » 

t.  And  if  any  be  found  culpable  of  the  murder,   the  coroner  The  murderer 

ill  immediately  go  unto  his  house,  and  shall  inquire  what  goods  found  culpa* 

bath,  and  what  corn  he  hath  in  hisgraunge  ;  and  if  he  be  a  D*e* 

Oman,  they  shall  inquire  how  much  land  he  hath,  aud  what 

■  worth  yearly  ;  and  further,  what  corn  he   hath   upon  the 

pud. 

|L  And  when  they  have  thus  inquired  upon  every  thing,  they 

il  cause  all  the  land,  corn,  and  goods  to  be  valued,   in   like 

■Bcr  as  if  they  should  be  sold  incontinently,   and   thereupon 

--  ■  ■  ...  .    .        _  • 

fO*  he  may  send  his  precept  to  the  constable  of  the  hundred.  PTood's 
L*.4.c.  I. 

if  I  far  constables  make  not  a  return,  or  the  jurors  returned  appear 
I'tWtr  defaults  are  lo  be  returned   to  the  comuer  ;  and  the  constable* 
in  defaalt  shall  be  amerced  before  the  judges  of  mutt.  S  Half* 

Kr5 


cord  tiod  strait  about  their  necks,  or  about  an 
ben,  or  upon  any  other  hurt  found  upon  their  I 
they  shall  proceed   in  the  form  aborcsaid. 

And  if  they  were  not  slain,  then  ought  the 
the  finders,  and  all  other  in  the  company, 

Alto  all  wound*  ought  to  be  viewed,  fhe  ler 
dcepneii,  and  with  what  weapon*,  and  in  wha 
the  wound  or  hurt  is,  and  how-  many  be  culpa! 
wounds  there  be,  and  who  gave  the  wound  ; 
must  be  inrollcd  in  the  roll  of  the  coroners, 
pcudtndt.  Concerning  horses,  boats,  carts,  and  the  lit 

slain,  that  properly  are  called  deotlandt,  they  : 
delivered  unto  the  towns,  as  before  is  said. 

In  the  const  ruction  of  this  statute,  the  folli 

to  be  agreed  on. 

To  inqsirr  ef        Tbat  the  statute  being  wholly  directory,  an 

iho>p  whu  Am    the  common  law,  the  coroner  is  not  thereby  r 

iapiiMD.  branch  of  bis  power,  nor  excused  from  any  p; 

mentioned   in  it,   which   was  incident  tn  his 

therefore  though  the  statute  mentions  only,  in 

of  persons  slain,  drowned,  or  suddenly  dead 

ought  also  to  inquire  of  the  death  of  those  w 

the  and  that  the  public  may  be   satisfied  whr 

came  to  their  end  by  the  common  cour-e  of 

unlawful  violence,  or  unreasonable  hardships 

those  under  whose  power  they  were  conanet 

#.21. 

And  this  inquest  upon  prisoners  ought  to 
jury,  viz.  sis  of  the  prisoners,  and  six  of  the 
UmfrmiUe1\% 

Stump  it  to  An  inmiisirioii  of  Heath  liv  the  oaths  tifta~f. 
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jTeed,  that  a  coroner  has  no  manner  of  power  to  take  an  inqni- 
tion  of  death  without  a  view  of  the  body ;  and  that  any  such 
quest  taken  by  him  without  such  view  is  void-  2  Hawk.  c.  0. 
*3. 

Therefore  if  a  dead  body,  in  a  prison,  or  other  place,  where*  Burying  or 
poo  an  inquest  ought  to  be  taken,  be  interred,  or  suffered  to  suffering  a 
a  to  long,  that  it  putrify  before  the  coroner  hath  viewed  it,  ^mimeSl 
m  gaoler,  or  township  shall  be   amerced.      2  Huwk.  c.    9*      ore  v,cwe 
-S3. 

'JLnd  it-  is  a. matter  indictable  to  bury  a  nan  who  dies  a  violent 
■ath,  before  the  coroner's  inquest  hath  set  upon  him,  Salteld 
n.    7NodAO. 

JUso  it  hath  been  resolved,  that  the  coroner  may  lawfully,  Taking  n.p  tin 
ithin  convenient  time  after  the  death,  as  the  space  of  fourteen  bud>  buried* 
||jf,  take  op  a  dead  body  out  of  the  grave,  in  order  to  view  it, 
fct  only  for  the  taking  of  an  inquest,  where  none  hath  been 
^m  before,  but  also  for  the  taking  of  a  good  one,  where  an 
■jaficient  one  bath  been*  taken  before*    9  Hawk.  c.  0.  »,  93. 

-So  also  he  may  dig  up  the  body,  if  the  a«t  inquisition  ^^^JJ 
lashed  ;  but  it  must  be  by  order,  on  motion  of  the  King's  ^ing't  Bench. 
fcpek ;  and  the  judges  will  exercise  their  discretion  according 
H|fkft  time  and  circumstances,  whether  he  shall  or  shall  not  do  it. 
Strange  533,  167.    SulkeU  377.     1  Strafe  %1>  633.    % 
(p*16. 
■  Jkitif  the  body  cannot  be  found,  or  have  lain  so  lon$  before  the  If  the  body 

Kner  hath  viewed  it,  that  he  can  be  no  way  assisted  from  the  r '^Tor*  is 
,  }n  the  taking  of  his  inquest ;  or  if  there  be  danger  of  infect,  whoil/mitrid, 
|j|  people  in  digging  of  it  up,  the  inquest  ought  not  to  be  taken  the  owner  has 
fef  the  coroner  (unless  he  have  a  special  w  rtt  or  commission  for  that  »°  jurisdiction. 
■pyote),  but  by  justices  of  peace,  or  other  justices  authorized  And  none  but 
Inquire  of,  hear  and  determine  felonies,  who  shall  take   the  the  co.ouer 
it  on  the  testimony  of  witnesses  :  but  none  can  take  an  ?*n  ta.    ailn 
on  view  in  any  case,  but  the  coroner.    2  Hawk,  e*  0.  vlew 


•:  And  if  a  coroner  take  an  inquest  after  a  body  hath  been  60  The  court  may 
tog  buried,  that  it  may  reasonably  be  presumed,  that  the  view  of  refuse  t»fii« 
KcoaJa  be  of  no  manner  of  use,  tor  the  information  of  the  jurors,  Ukuu  on  a 
Q*  court  into  which  the  inquisition  is  returned,   will  in  disc  re-  pmrid  body. 
pa  refuse  to  receive  or  file  it,  upon  affidavit  of  the  whole   cir- 
ces  of  the  proceeding.   2  llazck.  c.  0.  s.  24.     1  Strange 

But  it  if  not  necessary,  that  the  inquisition  be  taken  in  the  very  Inquisition 
r  place,  where  the  body  was  viewed  ;  for  it  hath  been  resolved,  ne*d  m  1 I*0 
an  inquisition  taken  at  Dy   on  the  view  of  a  body  lyiug  s!L^.nim 
at  X,  may  be  good.     2  llaxk.  c.  9.  *.  25. 
A  coroner  cannot  inquire  of  any  accessaries  after  the  fact,  for  Cannot  inquire 
Ms  nothing  to  do  with  any,  but  those  who  some  way  or  other  of-cccM»ne» 
toed  the  party's  death  ;  and  therefore  it  hath  been  resolved.  •ilM  lhe  tm,u 
t  an  indictment  of  J  &,  before  a  coroner  for  having  received 
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and  consorted  onf  who  had  been  guilty  of  a  tnurdeT, ; 

//airt.  c.  9.  t.  SB. 
Bat  hf  »  ■;  .f        Bui  he  may  inquire  of  Ine  accessaries  before  the  fae 
""»•"•'         as  of  the  principals;   for  hy  (he  said  statute,  4  Erf.  I,n 
b*fcie-  provided,  that  if  any  be  appealed  of  any  act  done,  as 

they  (hat  be  appealed  or  the  foree  shall  be  attached 

surely  kept  in  ward,  until    the  principals  be  attain  i« 

(Tight  He  also  may  inquire  whether  the  persons  so  found  f 

for  the  wme:  for  which  they  forfeit  all  their  goods  an 

2  Hank,  c.  9.  *.%7. 

All   tfc»  tit-         Alto  it  ii  certain,  that  a  coroner  may  and  ought  to 

ruti»t«iM>  of   a"  the  circumstances  of  the  party's  death,  and  also  of 

ilit  dtith  n.  Ik  which  occasioned  it  ;  and  therefore  it  is  said,  that  if  ii 

inquued  mio.  Dy  j,^  jnqnesi]  that  the  person  deceased  was  killed  by 

a  bridge  into  a  tint,  and  that  the  bridge  was  out  of  i 

the  flVf.ini  r  of  the  inhabitants  of  such  a  town,  and  tha 

habitants  are  bound  to  repair  it,  the  township  shall  bi 

2  Haalt.c.  9,  s.98. 

Must  leiiua  And  by  3  Hen.  7.  C.  1,  It  is  enacted,  that  after  t 

**  '"I"'"-    found,  the  coroners  shall  deliver  their  inquisition  befo: 

ticV»  ui  Baol      I'ce*  "^  t'ie  nc*'  S*001,3'  8ao'  delivery,  in  the  shire  whi 

delivery.       '    ijiiisition  is  taken,  the  same  justices  to  proceed  against 

derers.  if  (hey  be  in  gaol,  or  the  put  the  same  inquitii 

the  kine  in  his  bench  ;  and  if  any  coroner  do  not  in 

ner  certify  his  inquisition,  he  shall   forfeit  ooe  bun 

lings. 

Also  by  1  *  5  Phii.  &  Mar.  c.  19,  Every  coroner, 
inquisition  before  him  found,  whereby  any  person  sr. 
dieted  for  murder  or  manslaughter,  or  as  accessary  to 
belore  the  offence  committed,  shall  put  in  writing  the 
the  eviden re  given  to  the  jury  before  him,  being  mate 
thai!  bind  over  the  witnesses  to  the  next  general  gac 
to  give  evidence  ;  and  shall  certify  the  evidence,  the 
zance,  and  the  inquisition  or  indictment  before  him  t 
found,  at  or  before  the  trial,  on  paiu  of  being  fine 

Arraignment         Though  a  prisoner  may  be  arraigned  on  (he  coronei 

on  ihr  cr.fo-     finding  it  murder  or  manslaughter  ;  j  et  a  bill  of  indie 

nti  i  inqunt.     mUrdcr  may  be  preferred  to  the  grand  jury,  and  therei 

be  arraigned  and  tried,  though  tile  coroner's  inquest  an 

to  manslaughter,  or  the  like.     2  Hale's   Ui*t.  fll. 

Where  one  indicted  on  the  coroner's  inquest,  b  f 
guilty,  (he  petty  jury  may  inquire  who.  killed  the 
which  serves  as  an  indictment  against  the  offender  j  and 
if  they  conld  not  tell  who  such  person  was,  they  itsnal 
some  fictitious  name  ;  for  wh*n  it  appeared  by  the 
view  upon  record,  that  a  prrson  was  killed,  so  high  t 
(he  law  give  to  such  inquisition,  that  the  judges  wouk 
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et?c  a  Terdict  of  acquittal,  unless  the  jury  at  the  same  time  found 
rhat  other  person  did  the  fact,  or  by  what  other  means  the 
arty  came  to  h}s  death.  %  Hale's  Hist.  65.  2  Hawk.  c.  9. 
.33. 

But  this  is  now  most  commonly  a  business  of  form  ;  and  if  the 
act  be  not  known,  the  jurors  usually  say,  that  it  was  done  by  per- 
ms unknown.     2  Hale's  Hist.  SQL  { 

U  there  be  an  inquisition  of  murder  or  manslaughter,  and  also  Where  there 
Wk  indictment  for  the  same  offence,  and  the  party  is  arraigned  is  a  coronrr** 
W&  acquitted  on  the  indictment,  it  is  necessary  to  quash  the  in-  jnooett  and  an 
■irition,  or  arraign  the  party  upon  it,  who  is  to  plead  his  for-  in«,cttn,,nl- 
lar  acquittal,  or  not  guilty,  and  so  be  acquit  on  that  also,  other- 
lie  he  may  be  out-lawed  on  record  thereof.    2  Hate's   Hut. 
**• 

Bat  if  both  indictments  be  of  the  same  nature,  and  for  the 
aVtfs  offence,  and  are  good,  he  may  be  tried  on  both  at  once. 

If  it  be  found  by  a  coroner's  inquest,  that  a  murder  was  com-  jn  wnat  caut 
bled  in  such  a  town,  and  that  the  murderer  escaped  untaken,  the  coroner's 
ha  township  cannot  traverse  such  escape,  because  it  makes  them  inquest  mat  b« 
Igy  liable  to  an  amercement,  et  de  minimis  non  curat  lex.    2  tr*verse& 
Ebb*,  c.  0.  s.  53. 

JMso  it  was  formerly  held,  that  if  a  person  indicted  of  a  mur-  Flight  found. 
W  by  a  coroner's  inquest,  was  also  found  to  have  fled  for  it,  and 
ferwards  upon  his  trial  was  acquitted  both  of  the  felony  and 
■at,  yet  he  forfeited  his  goods  ;  for  the  coroner's  inquest  was 
Into  be  so  solemn,  as  not  to  be  traversable;  and  when  the  goods 
ft  once  Tested  in  the  king,  by  that  inquest,  the  property  of 
pa  cannot  be  divested.  1  Hale  363.  2  Hale  154.  5  Co. 
Il    DyerZSS.    Summary  27. 

■tat according  to  Hawkins,  this  opinion  is  very  harsh  and  un- 
fcMntable  ;  and  it  is  very  hard  to  say,  that  a  man  shall  be  lia~ 
fcfto  forfeit  all  his  goods,  which  may  perhaps  be  all  that  he  is 
pth,  by  an  inquest  taken  in  his  absence,  without  either  hear- 
§kim,  or  giving  him  an  opportunity  of  defending  himself.  2 
|»*.  c.  9.  t.  64. 

Also  it  is  strongly  holden  in  some  books,  that  an  inquest  of  Felo  »1<?  s«. 
j^vmrder,  found  before  a  coroner,  cannot  be  traversed  ;  but 
contrary  opinion  being  also  hofclen  by  books  of  as  great  au- 
,  and  seeming  also  to  be  more  agreeable  to  the  general 
of  the  law  in  other  cases ;  it  seems  to  be  the  better  opi- 
that  such  inquest  being  moved  into  the  King's  Bench  by 
may  be  there  traversed  by  the  exocutor  or  administra- 
tis person  deceased  ;  or  in  case  the  coroner's  inquest  find 
bare  been  a  lunatic,  by  the  krug,  or  the  lord  of  the  ma- 
2  Hawk.  c.  9.  s.  55. 
indeed  this  doctrine,  that  such  inquisitions  are   not  tra- 

i p      ipm  now  to  be  wholly  exploded  ;  for  the  words  of 

Mans/eld,  io  the  case  of  The  K.  t.  KUlinghall}    1    Bur. 


ro»»  Rrp.p.  19,  are,  Inqmritfow  be/or 
tabic. 


V,    Their  authority  m  alhtr  maiten. 

Iti™  ('■'  in            If  is  expressly  said  in  some  boo  It  f,  that   a  coroner 
oil'"  Mwnti    friiirr  ri1  n//in.i  to  in*- of  any  felony,  hnt  only  ol 

w.ijf.  <J,».b    f  a  vJ  w    4  H  feti  iiirf-  63    2  u, 

of**»fl.  _.  r 

».  S3. 

Yet  in  Sarthumhtrtantt  the  coroner,  by  custom,  m 

of  other  fclaoics  ;  but  without  custom,  no  coroner  is 

«l  lo  take  any  inquisition  other  than  on  death.     2  H 

65. 

Jn  rteMura-  HoweTer,  there  is  no  doobt  but   that   the  coroner 

&•«,  ought  to  inquire  of  treasure.! rote  ;   for  by  the  aboir 

officio  cvTonalorii,  4  Ed.  1,  it  ii  enacted.  That  a  con 

information  shall  go  to  the  place*  when-  treasure  is 

found  ;  and  in  ajuilasitift  part,  that  n  coroner  oug 

inquire  of  treaiiire  that  is  found,  who  were  the  tiuikr- 

Mix  who  Is  inspected  thereof.     Aad  that  may  be  «*1! 

(faith  this  old  statute)  where  one  livcth  riotously,  ha1 

Terns,  and  hath  done  M  of  long  time  ;  hereupon  her 

tached  for  this  suspicion  by  four  or  six,  or  mute  pi-'. 

may  be  found. 

JVitnuia;  It  it  also  said,  that  i  coroner  may  inquire  of  roya 

regal  fijl«>.      ttnr^eons  and  whales,     htaumljorde  31.     Braxton  1 

Whrrc  he  i>  to      Besides  his  judicial  authority,  he  hath  also  4  mm 

act  hi  ih«         fife  as  the  sheriff's  substitute;  for  when  ther«  is  just 

itiuie  *  *"  "    taken  to  the  sheriff,  for   suspicion  of  partiality,  ai 

interested  in  the  suit,  or  of  kindred  to  either  plaintiff 

ant,  the  process  shall  be  awarded  to  the  coroner,  imf 

sheriff,  for  execution  of  the  king's  writs.    J  Black, 

4  fort.  271. 

But  the  coroners  are  not  the  proper  officers  of  Ih 
any  other  case,  but  where  the  sheriff  is  absolutely  imp 
where  there  is  no  shrriff  at  all;  and  if  the  sheriff  dies, 
ner  cannot  execute,  hut  the  under-sheriff  shall.  1 
Stat.  3  Gtn.  1.  e.  I*.  ,i.  8.' 
|n  outlawries.  The  coroner  is  also  bound  to  be  present  in  the  CM 
to  pronounce  judgment  of  outlawry  upon  the  parly1 
pearing  to  the  exigent ;  and  if  the  judgment  appear i 
return  of  the  exigent,  to  hate  been  given  by  the  et 
erroneous,  except  in  Londim,  where  the  mayor  by 
coroner,  and  the  judgment  given  by  the- recorder. 
{tut.  204. 

And  if  the  coroners  refuse  (o  giro  judgment  of  writ 
court  will  grant  an  attachment  against  them  ;  arrf  H' 
r.oroufru  base  for  such  an  uthmce  been  fined  lOf.    A*. 
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The  coroner  had  also  anciently  certain  powers  in  ferfpect  to 
appeals  of  felony  ami  maim,  which  are  now  obsolete, 

VL  Where  the  act  of  one  coroner  is  as  effectual  as  if  done 

by  them  all. 

WhercTcr  coroners  are  authorised  to  act  as  judges,  as  in.  the  Injudicial  acts, 
liking  of  an  inquisition  of  death,  or  the  like,  the  act  of  any  one 
«f  them  who  first  proceeds  in  the  matter,  is  of  the  same  force  as  if 
til  had  joined  in  it ;  but  it  is  said,  that  after  such  proceeding  by 
oie  of  them,  the  act  of  any  other  will  be  Void.    2  Hawk.  c.  9. 

Also  it  seems  certatn,that  where  coroners  are  impowered  only  In  nunistetial, 
to  act  ministerially,  as  in  the   execution  of  process  directed  to 
fJtai,  upon  the  default  or  incapacity  of  the  sheriff,  all  their 
acts  will  be  void,  wherein  they  do  not  all  join.  2  Hawk.  c.  9.  *• 
45. 

Therefore  if  there  be  two  coroners  in  a  county,  the  calling 
*pon  an  exigent  may  be  by  one  of  them,  and  likewise  one  alone 

^give  the  judgmeut  of  outlawry.     2  Hale's  Hist.  204. 
ut  it  seems  the  return  must  be  by  two,  as  a  ministerial  act. 
"  t  Hale's  Hist.  Wi. 

VII.  What  fees  they  may  lawfully  fake. 

By  stat.  Wettm.  1.  c.  10,  (which  was  made  in  affirmant* 
ef  the  common  law,  2  /»»/•  176.)  "  No  coroner  shall  demand 
.er  take  any  thing  of  any  man  to  do  his  ofike,  upon  pain  of  great 
ftrfeiture  to  the  king." 

But  it  is  enacted  by  3  Hen.  7.  c.  1,  That  a  coroner  bare 
for  his  fee,  upon  every  inquisition  taken  upon  the  view  of  a  body 
•lain,  13#.  4d.  of  the  goods  and  chattels  of  the  slayer  and  mur-  yef  0f  ^  44. 
derer,  if  he  hare  any  goods :  and  if  he  have  no  goods,  of  such 
Amerciaments  as  shall  fortune  any  town&uip  to  be  amerced  lor 
the  escape  of  the  offender. 

But  the  coroners  endeavouring  to  extend  this  statute  to  pcr« 
tons  slain  by  misadventure,  it  is  enacted  by  1  lien.  8.  c.  7, 
44  That  upon  request  made  to  a  coroner  to  inquire  upon  jthe 
*iew  of  any  person  slain,  drowned,  or  otherwise  dead  by  mittd* 
Venture,  the  coroner  shall  do  his  office  upon  view  of  the  body, 
Without  taking  any  thing  therefore,  upon  pain  of  40*. ;  and  jus- 
tices of  assize' and  of  the  peace  may  inquire  thereof  and  deter* 
Woe  the  same,  as  well  by  examination  as  by  presentment." 

To  the  intent,  however,  that  coroners  may  be  encouraged  to  A   .      *      of. 
Execute  their  oiVtcc  with  diligence  and  integrity,  it  is  enacted    by  2o«.  and  *!*> 
^hGeo.  %.  c  29,  That  for  every  inquisition  (not  taken  upon  9d.  a  wile. 
ttte  view  of  a  body  dyiug  in  a  prison)  taken  within  England  by 
•ay  coroner  iaany  township  or  place,  contributory  to  the  county 


Hut  if  any  writ  of  this  kind  be  grounded  on  an  nntnir  tvf. 
gMlion,  the  curiMier may  procure  a  commission  Irons  lip  Cfcaa. 
eery  to  inquire  of  the  irnlli  <>l  it;  and  to  return  the  inquiri 
In- 1  on;  the  king  into  the  chancery  ;  and  if  upon  such  ramnb. 
fcion  the  su,;;itt.ii(JM  be  disproved,  the  king,  way  make  a  taper. 
n-rli  js  to  Hi''  sheriff,  iliji  li'.'  do  not  remote  such  coronn  ;  art 
he  hate,  removed  him,  that  ho  suffer  him  to  execute  llir  olln 
as  be  did  before.    2  Umsk.  c  V.  >.  13. 

And  if  it  rnronrr  he  rem  in*  in  coming  to  do  hit  office,  ultra  it 
■  ■■-  ■  ill  !  ■; :  hi  i.ili  be  ,'..-i  .  red  by  virtue  of  the  abgie  mentMt 
.■it  statute  de  eornnatoribui.     t  Hatck.  c.  H.  *.  29. 

And  by  3  Kit.  1 .  t.  C,  it  is  enacted.  That  coroners  cm 
ccaini"  felonies,  or  not  doing  their  duty,  through  latum  I 
the  nirsdocrs,  shall  he  imprisoned  a  year,  and  lined  at  (he  kinj' 
pleasure. 

Also  by  3  Hen.  7.  i,  t,  Ifnny  coroner  tie  remiss,  and  nila 
not  inquisitions  upon  the  view  <>t  (he  body  dead,  he  shall  filial 
I.mci,'iv  default  an  hundred  slii  Hi  or*. 

And  if  a  tMWt  omits  lo  take  an  inquisition  upon  mi 
ly  ilralh,  it  may  be  done  by  justices  of  eaol  delivery,  tj* 
and  iVfmifwr,  or  of  the  peace,  but  it  must  be  duueopf"!',' 
and  if  it  be  done  secretly,  it  may  be  quashed  ;  it  ikcrefott 
cannot  be  done  by  a  grand  jury.  1  Burrow*  17.  1  ii*l 
UUt.  419. 

Also  by  the  said  statute  3  Hen.  7.  e.  1,  If  any  eorontr 
not  certify  hi?  inquisition  to  the  justice*  of  gaol  dclitcrv,  ht 
lhall  forfeit  one   liundrcdsbilltnfs. 

And  by  1  and  2  I'ktl.  &.  Mor.  e.  13,  If  he  do  not  certify* 
evidence,  the  recognizance,  and  the  inquisition  or  WkttM 
before  him  taken  and  found,  at  or  before  tire  trial,  he  aujb* 
lined  by  the  court. 

Also  by  I  lien.  R.  e,  7.  If  npon  request  made  loacartmttH 
come  and  inquire  upon  the  view  of  any  person  slain,  rfto*s*t» 
or  otherwise  dead  by  misadventure,  any  coroner  snail  not  * 
deavour  himself  1  •  do  his  office,  be  shall  forfeit  forty  sMiapt 
and  justices  of  assize  and  of  the  peace  may  inquire  therein'  ■ 
well  by  examination  as  presentment. 

Also  by  25  Geo.  2.  c.  39,   Ifauy   coroner   not  appointed1  If 
an  annual  election  or  nomination,  or  whose  office  is  notM"-" 
t-d  to  any  other  office,  shall  be  convicted  of  extortion  *,  « 
ful  neglect  n!  his  duty,  or  misdemeanor  in  In-  office,  the  o 
before  whom  he  shall  be  convicted,  may  adjudge  him  to  h" 
moved  from  his  office ;  and    thereupon  if  tuch  coroner 
have  been  elected  by  the  freeholders,    a  writ  shall  i«ue  fa 
unioving him  and  electing,  another  in  his  stead:   and  if  »*    , 
been  appointed  by  th<  lord  of  any  liberty  or  franchise,  <"  * 


•re.rUkmsm-.re  thau  hUU'tul  ft**. 
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ly  other  manner  than  by  the  freeholders,  flic  lord  or  person 
titled  to  the  nomination  shall,  upon  notice  of  such  judg- 
m*t  of  amoval,  nominate  another  coroner  in  his  stead.     *•  6. 

Also  if  it  appear  that  a  coroner  hath   been  guilty  of   any  In  what  cam 
MTopt  practice  in  the   taking  of  an  inquisition,  it  seems  that the  court  maT 
,  melius  inquirendum  shall    be   awarded    for  the  taking  of  ?war<1.  *  ne* 
,  new  one  by  special  commissioners,  who  shall  not  proceed  on 
he  Tiew  of  the  body,  but  on  the  testimony  of  witnesses;   and 
ht  coroner  shall  have  jiothjng  to  do  in  the  taking  such   new 

Bluest,  because  it  appears  from  his   former  misbehaviour  that 
is  not  fit  to  be  trusted.     \.  Haick.  c.  9.  s.  5G. 
But  where  his  inquisition  is    quashed   for    a  defect  in  point 
if  form  only,   he   may  aud  ought  to  take  a  n«:w  one  in    like 
fcanner  as'  if  he  had  not  taken  any  before.     2  Hawk.  c.  9, 
V.6C. 

IX.  Precedents. 

I.  The  coroner's  precept  to  summon  a  jury. 

Jbamouthshirc,  1  To  the  constable  of in  the  said  coun- 

towit.  J     ty. 

r    These  are  in  hit  majesty's  name  to  require  you,  immediately 
M»a  tight  hereof,  to  summon  and  zcafn  ticenty-four  good  and 

Asmful  men  of  the  four  next  iuicnships  to —  in  the  said 

i/ptunty,  to  be  and  appear  before  me  C  C,  gentleman,   one  of 

^tte  coroners  of  the  county  aforesaid,  at aforesaid,  in 

*&esaid  county, on  the day  of at  the  hour  of 

gb  the noon  of  the  same  day,  then  and  there  to  inquire 

fjfi  do,  and  execute  all  stich  things  as  on  his  majesty's  behalf 
•Jsjf  be  lawfully  given  them  in  charge.  Whereof  fail  not,  ax 
jpo«  shall  answer  the  contrary  at  your  peril.  Oiven  under 
JJijr  hand  and  seal  ti%e day  of 

■ 

'  II.     The  juror's  oath  on  the  coroner's  inquest. 

You  shall  diligently  inquire,  and  true  presentment  make,  on 
^ke  behalf  of  our  sovereign  lord  the  king*  hoio  and  in  zchat 
frnmner  A  O  [or,  a  person  unknotcn']  here  lying  dead,  came 
^b  Att  death;  and  of  such  other  matters  relating  to  the  same 
shall  be  lawfully  required  of  you,  according  to  your  evi- 
So  help  you  God. 


After  the  foreman  is  sworn,  the  rest  may  be  sworn  ;  three  or 

four  together,  as  follows  : 


ooHt'Ot-FF,  the  foreman  of  this  inquest,  hath  for  his 
tqjeen,  you  and  every  of  you  shall  well  and  truly  observe 
Mf  keep  on  your  parts  respectively.    So  help  you  God. 


-  before  me  C  C,  one  of  the  coroner*  t 

&*"g<  for  the  co.mty  aforrsaid,  upon  the  vies  of  t 
then  and  there  lying  dead,  upon  the  oalkt  of  A  E 

latcfui  men  of aforesaid and  of   three 

neit  toxns,  to  wit,  and r"n  the  sa 

being  tsorn  and  charged  lo  inquire  tn  the  pat 
lord  the  king,  izhen,xhrre,hoic,  and  after  aht 
lata  I'  Deamc  to  his  dcalh,  do  my  upon  tliciroa, 
ftl,  late oj  -  ■  ■  -  aforesaid,  griiltt man,  not  ha 
*'"g    hit  eyes,    but    being  moecd  and     sedueei 

tUgutton  ,f   the    dc.il,    on    the   da. 

in  the year  of aforesaid,  at  Ih 

in  the  mght  of  the  same  dt.y,  xzithjorcc  and  arm; 
in  the  county  aforesaid,  in  and  upun  the  aforetat 
and  there  being  in  the  peace  oj  God  and  of  our 
ting,  feloniously,  voluntarily,  and  of  hit  malic 
made  an  assault ;  and  that  th'.  aforesaid  M  M  ti 
Kith  a  certain  sxord  made  <-f  iror.  and  steel,  oft 
.shillings,  shich  he  the  said M  M  them  ar..l  there  h, 
hand,  the  ofuroaid  V  ti,  in  and  upon  the  left  pa 
of  the  said  F  1),  a  little  abuse  the  nazel  of  the  said 
there  viulently.  felon  ou-ly,  voluntarily,  and  of  hi 
thought,  struei  and piened,  andgavc  to  the  sou 
there,  vith  the  ssord  aforesaid,  in  and  dpon  the 
part  of  the  belly  of  the  said  V  I),  a  little  above  th 
said  I'D.  one  mot  tal  sound  of  the  breadth  of  ho- 
of the  depth  of  three  inches,  ofzhich  said  mart 
aforesaid  P  J)  then  and  there  instantly  died,  and  n 
then  and  there  feloniously  killed  and  murdered 
against  the  pcaee  of  our  said  lord  the  kingt  his  c 
nitu. 
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form  aforesaid  commuted  ;  that  is  to  say,  on  the  said 

y  of  ■  in  the  year  aforesaid,  at  — —  afore* 

'd,  in  the  county  aforesaid,  at  the  hour  in  the  night  % 

the  said  day,  then  and  there  comforting,  abetting  and  aiding 
r  said  M  M  to  do  and  commit  the  felony  and  murder  afore* 
UL,  in  manner  aforesaid,  against  the  peace  of  our  said  lord  the 
%g,  his  crown  and  dignity. 

And  moreover i  the  jurors  aforesaid,  upon  their  oath  aforesaid,  ' 
say,  that  the  said  M  M  and  A  A  had  not,  nor  any  of  them  ' 
i,  nor  as  yet  have  or  hath  any  goods  or  chattels,  lands  or  te- 
iients,  within  the  county  aforesaid,  or  elsewhere,  to  the  know- 

t  of  the  said  jurors, 
witness  whereof,  as  well  tJie  aforesaid  coroner  as  the  jurors 
'oresaid,  have  to  this  inquisition  put  their  seals,  on  the  day  and 
or  aforesaid,  and  at  the  place  aforesaid, 

C  C  Coroner.  A  B. 

CD. 
£  F,  &c.  jurors. 

V.  An  inquisition  where  one  hangs  himself. 

Beginning  as  in  the  former  precedent,  and  proceeding. —.Yo* 
toing  God  before  his  eyes,  but  being  seduced  and  moved  by  the 
litigation  of  the  devil,  at  aforesaid,  in  a  certain  wood  at 

—aforesaid,  standing  and  being,  the  said  P  D  being  then  and 
\sre  alone,  with  a  certain  hempen  cord  of  the  value  of  ■  ■ 
tkh  he  then  and  there  had  and  held  in  his  hands  ^  and  one  end 
\sTeof  then  and  there  put  about  his  neck,  and  the  other  end 
hereof  tied  about  a  bough  of  a  certain  oak  tree,  himtclf  then 
Id  there,  with  the  cord  aforesaid,  voluntarily  and  feloniously, 
*l of  his  malice  aforethought,  hanged  and  suffocated ;  and  so 
• jurors,  upon  their  oath  aforesaid,  say,  that  the  said  P  D 
•»  and  there,  in  manner  and  form  aforesaid,  as  a  felon,  of 
*self  feloniously,  voluntarily,  and  of  his  malice  afore* 
**ght,  himself  killed,  strangled,  and  murdered,  against  the 
,fc. 

VI.  An  inquisition  where  one  drowns  himself. 

—    aforesaid,  in  the  county  aforesaid,  then  and 

fr*  being  alone,  in  a  common  river  there,  called 

*self  voluntarily  and  feloniously  drowned  ;  and  so  the  jurors 
*resaid,  upon  their  oath  aforesaid,  say,  that  the  aforesaid  P  D, 
manner  and  form  aforesaid,  then  and  there  himself  volunfa. 
tfmssd feloniously -,  as  a  felon,  of  himself,  killed  and  murdered; 
Unst  the  peace,  c\c 
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XNI.  An  inquisition  where  the  murderer  is  uknoi 

The  same  as  before;  only  My,   Thai  a  certain  per**  v 

Ar.   and  add,  And  the  taidjitrert,  upon  thriroatiefaraa 

thenay,  that  the  said  person  untaosJi,  after  he  had  <Mli 

taut  felony  and  murder,  in  nw.tner  aforcntid,  didJUt  rosy, 


tic  peace,  f,c. 


COSTS. 

J5  V  IS  Geo.  J.  C  10,  Where  any  eowipbmt  shall  hi 
before  any  justice  or  justice*.,  and  any  warrant  or  sol 
shall  issue  in  conseqoeoce  thereof,  it  (hall  tie  turf 
kny  justice,  who  shall  hare  heard  and  determined  tfa 
plaint,  to  award  (1)  costs  to  be  paid  by  either  of  tin 
ties,  as  to  him  shall  seem  meet,  to  the  party  Injured 
in  case  any  person  ordered  by  the  justice  (o  pi) 
money,  shall  not  forthwith  pay  down,  or  gioe  lectr 
the  same  to  the  satisfaction  of  the  justice,  it  shall  be  ti* 
the  said  justice  by  warrant  (H),  to  le»y  the  said  sum  by  i 


The  following  forms  are  prescribed  by  the  abort  ac 
(I)  The  form  of  awarding  costs,       " 

County  or  1      I  A.  3,  one  of  hi*  majtHy't  Jmtita 

Boroogh  of  ■    '      Ipeoce.  in  and -for  tie mfomatf,  i 

to  wit.  I  iiuinte  of  an  net  madein  the  'eighteenth 

hit  ""{jetty  ting  George  the  Third,  intituled.  An  act  for  fl 
ment  of  costs  to  parties,  on  complaints  determined  bets 
rices  ofthe  peace  out  of  sessions;  for  the  payment  of  the 
of  constables  in  certain  cases  ;  and  for  the  more  effect* 
nsmi-V'of    m6nt  of  charges   to  witnesses,   and    prosecutors  of  any 

t  pnrtiei  and  or  °,,,er  felony,  on  the  complaint  oj  \ againit  — — fi 

;  offence  ge-  which  taid  complaint  wai  heard  and  determined  by  at  art  H 

rally  i  *iid     day  of ,  dn  award  the.  following  cotis  to  be  paid  hj  •»■ 

*  d>c> -  [here  state  the  costs].     Given  nnder  my  hand  t\nd  *eal*s 

dayof-~!-inthe$earqfo%rLord-^— 

(II)  The  form  of  the  warrant  of  distress  sad  stfe 

— -—  \  To  the  constable  of  • and  to  »U  other 

to  wit.    j     jesty's   constables  in  and  for  -T— •■•  H 

aforesaid.  ■     -  •-■ 

WHEREAS  I,  F  J,  o«r  of  hi*  mmjatfi  &Om 

peace  tn  and  for  the '— : aforesdid,  its  jssaistsisti^ 

vutde  in  the  eighteenth  year  of  hit   mnjeity  famg  Gd 
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sale  of  goods,+  and  where  goods  cannot  be  found  (III),  to 
nit  (IV)   such  person  to  the  house  of  correction,  for  the 

t  See  life  DISTRESS  Sec.  VIII. 


if,  intituled.  An  act  for  the  payment  of  costs  to  parties, 

fee.  &c.  have  awarded,  on  the  — —  day  of now  last 

,  on  the  complaint  of against  —  for  [as  the  case 

be]  the  following  costs  to  be  paid  by  — ,  viz.  the  sum 
tere  state  the  sum];  And  whereas  the  said  i  ■  being  or- 
i  by  me  the  said  justice,  to  pay  such  sum  as  aforesaid) 
mot  paid  down,  or  given  security  for  the  same  to  the  sa~ 
ction  of  me  the  said  justice :  These  are  therefore  to  command 
and  each  and  every  of  you,  to  levy  the  said  sum  of 
ktress  and  sale  of  the  goads  and  chattels  of  the  said  ■ 
I  do  hereby  order  and  direct  the  goods  and  chattels  so  to 

Uslrained,  to  be  sold  and  disposed  of  within days, 

rt  the  said  sum  of for  which  such  distress  shall  be 

r,  together  with  the  reasonable  charges  of  taking  and  keepm 
uA  distress ,  shall  be  sooner  paid:  And  you  are  hereby  also 
landed  to  certify  unto  me  what  you  shall  have  done  by  vir- 
f  this  my  warrant.  Given  under  my  hand  and  seal  this 
day  vf .  in  the  year  of  our  Lord  — —-. 

II)  The  constable's  return  thereon,  for  want  of  distress* 

—.11 constable  of — —  do  hereby  certify  to  A  Jj 

wit*  j  justice  of  tlie  peace  of that  I  have  made  dtli* 

search  for j  but  do  not  know,  nor  can  find  any  goods  and 

els  of by  distress  and  sale  w)%ereof  I  may  levy  the 

of          pursuant  to  his  warrant  for  that  purpose,  dated 
—  day  of .     Given  under  my  hand  this  ■        day 


IV)  Commitment  thereupon  to  the  house  of  correction, 


1} 


To  the  constable  of ,  and  also  to  the  keeper 

of  Che  house  of  correction  at       ■  i 


HERE  AS  in  pursuance  of  an  act  made  in  the  eighteenth 
sfhis  majesty  king  George  the  Third,  intituled,  An  act 
\e  payment  of  costs  to  parties,  on  complaints  determined 
l  justices  of  the  peace  out  of  sessions,  &c.  &c.  &c.  /  A  J, 
rUs  majesty* s  justices  of  the  peace  in  and  for  the  said— ~ 
mv  warrant  of  distress  and  sale)  directed  to  — - -  of 
~  S  s  % 


A  nil  the  justices  in  sessions  may  lay  down,  or 
to  limp,  such  rules,  as  to  costs  to  be  allowed 
by  rirttie  of  this  art,  as  to  thorn  shall   seem  jui 
baring  received  the  approbatiuu  and   signature 
judges  of  oyer  and  terminer,   or  gcucral    gaol  d 
assize?  for  the  county^  shall  he   binding,  and 
anil  no  person  shall  be  allowed  any  greater  sum  i 
to  such  rules,     i.  9. 
lotha      Where  a  statute  gives  boublt  costs,  they  are 
n  »f    l»t.  The  common  costs;  and  then  half  the 
» "•  Tit-'d-t  IsmofCatU  5fl. 

If  Tin  ble  costs,   first,    the    rouDion  coals  ;  « 
these,  and  then  half  of  the  latter.    Tidtfs  Lass . 

Corruption  of  Blood.    See  Attj 


constable  of— ordering  the  said  consta 

turn  of of  the  goods  and  chattel*  of      -  ■ 

form  as  therein  is  mentioned :  And  whereas   it 

by  the  return  of constable  of doled  t, 

— —  that  he  hath  made  diligent  search^  but  do 
nor  canjind  any  goods  and  chattels  of  the  said  ■ 

and  sate  uhtreofthe  said  sum  of may  be  it 

to  the  said  warrant :     'Jhese  are  therefore  to  cc 

said  constable  of to  apprehend  the  said  — 

the  mid  -t to  the  said  house  of  correction  at 

deliver  the  said  ——  there,  to  the  said  keeper  o, 
of  correction :  And  these  are  also  to  common 
keeper  of  the  taid  house  of  correction  to  recti. 


(     629     ) 
COTTAG  ES. 

[jfY  31  Eli:,  c.  7,  Cottages  were  prohibited  to  be  erected 
ithout  laying  at  least  four  acres  of  land  to  the  same,  and 
ffers  other  restrictions,  as  to  inmates  and  the  like,  were  en- 
but  the  same  was  repealed  by  the  15  Geo.  3.  c.  3*2, 
ig  forth,  That  the  said  statute  of  31  Eiiz.  had  laid  the  in- 
>us:  poor  under  great  difficulties  to  procure  habitations^ 
[tended  very  much  to  lessen  population,  and  in  divers  olther 
its  was  inconvenient  to  the  labouring  part  of  the  nation  in 


Cottons.  See  Excise. 


COUNTY  COURT. 


HE  county  court  is  a  court  incident  to  the  jurisdiction  of  incident  to  die 
riff.     3  Black.  Com.  35.  office  ofsheriff. 

is  not  a  court  of  record,  being  a  court  baron,  but  it  may  Its  jurisdiction 
pleas  of  debt  or  damages  under  the  value  of  40*.    lb.  4  Ul  g«»*»l. 

966. 

in  replevin  the  sheriff  may  hold  plea  of  any  value.     2 

it  hath  not  cognizance  of  trespass  vi  et  armis,  because  a 
[:|i  thereby  due  to  the  king,  which  it  cannot  impose,  being 
of  record;  yet  it  seems  that  an  action  of  trespass  with- 
words  will  lie  in  the  county  court  well  enough.     4 
266.     1  Mod.  Rep.  215. 

U  in  the  county,  or  other  inferior  court,  the  plaintiff 

divide  a  debt  of  20/.  into  several  plaints  uuder  40s.  the 

it  may  plead  the  same  to  the  jurisdiction  of  tile  court, 

nay  have  a  prohibition  to  stay  such  indirect  suit.    2  Inst. 

by  11  Hen.  7.  c.  15,  The  plaintiff  shall  have  but  one 
Hot  one  trespass  or  contract,  on  pain  of  40s ;  half  to  the 
t£Bd  half  to  the  prosecutor.  • 
by  virtue  of  a  special  writ,  called  ajusticies,  the  court  Under  justfc 
plea  of  trespass  vi  et  armisy  and  of  any  sum,  or  of  ccs- 
personal  above  40;. ;  for  this  writ  is*  in  the  nature 
jiflion  to  the  sheriff,  for  the  sake  of  dispatch,  to  do 
\t justice  in  his  county  court,  as  might. otherwise  be  had 
COiiftf  at  Westminster.    4  Inst.  266* 


COUNTY  COURT. 

But  no  action  can  be  brought  ia  the  county  court,  uulcu 
cause  of  action  arise,  and  the  defendant  reside  within  the  CO 
h  ;  and  if  that  l>e  uot  ihe  case,  the  action  may  be  brougtt 
the  superior  courts,  although  for  a  sum  leu  than  AQi.  Wt 
».  Troyte,  C.  B.  Ea.  32  Geo.  3.  2  lien.  Black.  Rep.  » 
For  if  the  action  cannot  be  brought  in  the  inferior  jnri 
tion,  the  plaintiff  is  not  therefore  to  lose  bis  debt,  but  hen 
sue  in  the  superior  courts.  Tubby.  Woodward,  II.  Ter.  jil 
3.     C  Ter.  Rep.  175. 

Neither  is  a  defendant  liable  to  be  sued  in  the  county 
for  a  debt  not  arising  within  the  county,  though  hebert 
(herein.     Soiitli  t.  &  Kelly,  I  Bot.  and  Put.  75. 

Thus  where  A.  dclitereii  goods  under  the  value  of  4<k 
carrier  in  London,  pursuant  to  an  order  from  B.  reside!! 
l-cicestcrshire,  who  rcceiTcd  the  goods  in  the  Utter  euantj 
was  held  that  no  action  for  the  goods  could  be  maintained  is 
county  court  of  Leicestershire;  and  therefore  thecourtof 
mon  pleas  refused  to  stay  the  proceedings  in  an  action 
menced  in  that  court  iiaraood  v.  Lester,  3  Bos.  end 
617. 

judge*      The  suitors,  that  is,    the  freeholders,  are  the  judges  it 

M.     court.    2  Imt.  225. 

Nor  will  the  writ  of  justiciar  make  the  sheriff  a  judge  of 
court,  for  that  were  to  alter  the  jurisdiction  and  judkatmr 
the  court,  whereof,  by  common  law,  the  suitors  are  j^ 
which  cannot  be  altered  but  by  act  of  parliament.  2  hit. 
4  /nit.  260. 

But  in  re-disseisin,  by  the  statute  of  Merlon,  the  sbcrif 
judge  ;  and  at  the  election  of  rerderers,  coroners,  and  kni| 
of  the  shire,  he  is  also  judge:  for  he  must  make  a  true 
at  hi.s  peril,     Barton  Coun.  C.    7  finer  9. 

*"'«■  And  the  coroners  are  to  set  with  the  sheriff  at  OrW  < 
court,  there  to  gi*e  judgment  upon  outlawries,  after  the 
exact 'ut ;  and,  as  to  this  matter,  the  county  court  is  a  n 
record.     Co.  Lilt.  288.     4  Inst.  266. 

fUt        By  stat.  Wat.  I.     3  Ed.  1.  c  33,  No   sheriff  shall 

in.  any  barrrtor,  or  maintaiiierof  pleas  in  the  counties,  nor 
ards,  who  arc  not  attornies  of  their  lords,  to  make  suit: 
if  any  do  it,  the  king  will  grievously  punish  the  sheriff 
him. 

And,  by  12  Geo.  2.  c.  13.  s.  7,  If  any  person  shall  corni 
or  defend  any  action,  or  sue  out  any  writ,  process,  or 
inuns,  or  carry  on  any  proceedings  in    the  count)-  rest, 
being  admitted  an  attorney  or  solicitor,  according  lo  t  G*i 
s.  S3,  he  shall  forfeit  2UJ.  with  costs,  to  him  who  shall  swtai 
court  of  record. 

b«  By  Mag.  Char.  Q  Hen.  3.c.  35,  County  courts  are  lota* 

from  month  to  month,  or  longer,  if  formerly  so  used. 
But  by  2  &  3  Ltl.  6.  c.  25,   No  county  court  shall  bf 
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tarred 'thin  oiie  month  from  court  to  court,  so  that  the  county 
art  shall  be  kept  erery  mouth*  and  not  otherwise. 
By  this  act,  erery  county  of  England,  concerning  the  time 
keeping  the  county  court,  is  governed  by  one  and  the  same 
r,  and  there  is  to  be  accounted  twenty-eight  days  to  the  legal 
nth  in  this  case,  and  not  according  to  the  month  ofthecalen- 
'.     2/f»i*.7l. 

ind  the  court,  unless  restrained  by  statute  *,  may  be  kept  Where  kept* 
my  place  within  the  county,  at  the  sheriffs  pleasure,  but 
out  of  it.     Under-sheriff,  ed.  1766,  p.  196.. 

It  the  adjourning  of  .erery  court  he  must    appoint  a  day  Adjournment 
tain  for  the  next  court}  to  the  intent  the  county  may  know  °f  toe  court. 
rhaitime  to  resort  thither,  to  hear  the  king's  writs  of  exi- 
ts, and  proclamations  read.     Ibid.  198. 

Ij  11  Aim.  7.  c.  15,  No  plaint  shall  be  entered  in  the  county  Enter- 
rt,  but  where  the  plaintiff  or  his  attorney  is  present,  and  plaint!** 
plaintiff  shall  find  pledges  to  pursue  his  plaint  j  and  he  shall 
e  but  one  plaint  for  one  trespass  or  contract,  on  pain  of 
.;  half  to  the  king  and  half  to  the  prosecutor.  And  one 
Ice  may  examine  the  sheriff  or  other  officer  making  default, 
shall  within  a  quarter  of  a  year,  certify  the  examination 

•  the  Exchequer* 

'be  ancient  nse  of  these  pledges  was  to  answer  for  the  plain*        ' 
who,  in  case  he  brought  an  action  without  cause,  or  failed 
lie  prosecution  of  it  when  brought,  was  liable  to  an  amerce* 
t  from  the  crown  for  raising  a  false  accusation.    3  Black* 
\.  274. 

at  actual  pledges  hare  long  since  fallen  into  disuse,  and  the. 
ruing  of  them  is  now  wholly  a  matter  of  form;   the  fictiti- 
names  of  John  Doe  and  Richard  Roe  being  always  the 
ling  pledges  for  this  purpose. 

he  plaintiff^  in  this  court,  first  takes  out  a  summons,  return-  Summon*. 
at  the  next  county  court ;  and  if  the  defendant  do  not  ap- 
,  an  attachment  or  distringas  is  to  be  made  out;  which  is 
i  process  against  the  body  of  the  defendant,  but  against  his 
i  and  chattels ;  for  the  officer  attaches  the  defendant  by  his 
»,  his  ox,  or  his  cow.     Daltoris  Slier.  417.      Booth  8. 

•  199.  PL  4.    Gilbert's  Dist.  18. 

id  it  seems  that  in  the  county  court  and  court  baron,  though 
borts  of  record,  if  the  defendant  does  not  appear,  upon 
Atechmentur  distress,  the  goods,by  which  he  was  attach* 
distrained,  are  likewise  forfeited  on  his  default,  because 
'111  tend  to  the  more  speedy  administration  of  justice,  which 


i  in  JtfortlminberUod  and  Sussex,  viz.  in  Northumberland  the  county 

K»  X  &  3  Ed.  6.  c.  25,  to  be  kept  in  the  town  of  Alnwick  ;  and  in 

5«  19  Hen*  7.  c.  S4#  one  time  at  Chichester  auU  the  ueit  at  Lew*, 

•vtapn* 


Appnnn 
•ad  fili»« 
■UratJeu. 


Cm' ill  »*■«. 
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h  of  public  advantage,  and  th«  part*,  bjr  hii  anpi 
niighthavcprercntedthcforfeilure.  Kitchen  lib.  Ualtoi 
413.     Ciiibct's  DM,  Iff. 

lint,  if  the  ilef endant  appears,  the  plaintiff  ii  to  fill 
elm  .1  lion,  shewing  hit  imii.ii;  of  action  or  matter  of  eotnf 
what  manner  the  action  accrued,  at  what  time  and  p 
wrong  wa*  done,  and  the  damage  he  hath  sustained. 
jouod  11.      Read.  Conn.  Co. 

If  the  defendant  doth  appear,  and  the  nest  conn  af 
a  ride  to  declare,  and  the  plaintiff  doth  not  file  his  de> 
wild  in  the  time,  be  nu  v  sign,  a  non  prctw.  lb. 

When  the  plaintiff  hath  declared,  he  must  continue 

from  court  day  to  court  day,  otherwise  the  defendant  i 

advantage  of    it;  and  this   is  called  j  continuance.  I 

adj  on  ruing  of  the   suit  from  time  to  time  to  keep  it 

Ibid. 

y  ..i,.,  r.„  for-       !''11'  '"''':  or  "''■'■' s  datui, '«   when  farther  day  is  gin 

i'  .:■:.;■■  to  u.--  plaint  IB  lo  declare,  or  to  the  defendant  to  plead  ;  and 

dvc,  or  to       given  is  usually  to  the  next  court  day,   but  upon  occs 

P*™1-  Do  enlarged.     Ibid. 

ji  ,j  The  neat  court  after  filing   ibe  declaration,  and   if 

or  time  to  plead  given,    the  defendant  if  to  pnt  in  h 

or  plea,  and    if  the  plaintiff  join   issue,   they   may 

to   trial    the  nest   court  day,  if  they  proceed  not  ft 

replication,  rejoinder,  surrejoinder,  rebutter  and  tu 

Ibid. 

Freehold  H  freehold  is  pleaded  by  the  defendant,    this  coun 

,.:.-.■..  reed  no  further,  for  freehold  ahail  never  be  tried  wit! 

therefore  the  cause  must  be  removed;  as  when  adefead: 

cth  for  damage-feasant,  and  the  defendant  jnatitieth  b 

of  common  of  pasture     IVootttliut.  b.  4.  c.  l.ft.  48 

Where  the  plaintiff  recover*  in .  the  county  court, 

EieculisB.        baron,  no  capias  issues,  but  the  execution  U  only  by 

that  is,  there  issues  a  precept  to  the  officer  of  toe  conn 

the  goods  of  the  defendant  and  keep  them  id  pound, 

defendant  satisfy  the  plaintiffs  debt:  so  that  the  exc 

these  inferior  courts  only  seizes  and   detain i   the    dt 

goods,    until  he    makes  the   plaintiff  satisfaction   for 

Gilbert's  Dist.  IS. 

But  this  process,  by  reason  of  the  want  of  a  pw 
the  goods  distrained,  seems  to  be  defective; 
most  advisable  in  this  court,  and  so  in 
court-baron,  to  have  a  writ  de  executions  judrcii,  direo 
sheriff,  under  which  the  sheriff  may  make  execution, 
court  of  record,  by  fieri  facias.  Umier- sheriff  M 
Nat.  Bre.  41. 
.  Causes  are  removed  out  of  this  court  by  a  writ  off 

rMuttUri.  or  recordari/adus  ioquelam,  which  issues  oat  of  that 

directed  to  thesheriflf,  commanding  him,  to  send  thtgi 
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»  him  in  his  oounty  court,  (without  writ  oijuslicies)  in. 

ourt  of  King's  Bench,  or  Common  Pleas,  to  the  end  the 

ay  be  there  determined  ;  and  the  sheriff  is  hereupon  to 

i  the  other  party  to  be  in  that  court  (into  which  the  plaint 

*ent)  at  a  day  certain,  and  of  all  this  he  is  to  make  ccr. 

under  his  own  seal,  and  the  seals  of  four  suitors  of  the 

>urt.     Read.  Coun.  Co. 

e*  are  also  remoYcd  by  pone,  which  differs  in  nothing  from  lUmoval  Wy 

:  lo.  but  that  it  removes  such  suits  as  are  before  the  she*  P009* 

vrit  ofjustictesj  and  a  re.  fa.  lo.  is  to  remote  the  suit, 

>y  plaint  only,  without  writ.     Ibid. 

although  the  plea  be  discontinued  in  the  county,  yet  the  Removal  afttc 

f  or  defendant  may  remove  the  plaint  into  the  Common  d,5conti- 

r  King's  Bench,  and  it  shall  be  good,  aud  he  shall  declare  >lumnc** 

he  same*     Ibid. 

proceedings  in  this  court  are  also  subject  to  stamp  du-  Proceedings  1^ 

able  to  sump 
duties. 


■■'  '«■■■■'         ■    —  ■    '■■■■     ■        ■  ■■   »         ■       ■'        r- 
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I  the  more  easy  assessing,  collecting,  and  levying  of  the  Forthecharges 

mty  rates j  upon  thecavn- 

t  is  to  say,  such  as  are  mentioned  and  referred  to  in  the  ty  rates, 

\  Geo.  2.  c.  29.  viz. 

i  For  repairing  bridges  and  highways  thereto  adjoining, 

22  Hen.  8.  c.  5,  and  1  Ann.  stat.  1.  c.  18,  whereby  the 

s  in  sessions  had  power  to  make  assessments  upon  every 

parish,   or  place,  in  the  proportions   which  such  town 
urish  had  usually  been  assessed. 

>  To  enable  justices  of  the  peace,  to  build  and  repair  gaols 
»r  respective  counties,  under  11  and  12  Will.  3,  c.  19, 
by  the  justices  were  im powered  to  charge  the  money  'to 
ried  upon  the  several  hundreds,  lathes,  wapentakes,  rape, 

or  other  division  of  the  county. 

)  For  the  master  of  the  house  of  correction's  salary,  and 
ing  the  .weak  and  sick  in  his  custody,  by  7  Jac.  I.e.  4, 
;  were  to  be  rateably  assessed  upon  every  parish. 
)  For  relief  of  the  prisoners  iu  the  King's  Bench  and 
halsea  prisons ;  and  of  poor  hospitals  in  the  country ; 
f  those  who  shall  sustain  losses  by  fire,  water,  the  sea, 
her  casualties,  and  other  charitable  purposes  for  relief  of 
por,  at  the  justices  in  sessions  shall  think  fit;  by  the  43 
c.2.  «•  16*  which  were  to  be  rateably  assessed  upon  eve-      x 
risJu 


(9.)  For  purchasing  lands  at  the  ends  of  an 
14  Geo.  2.  r.  33. 

(10.)  Fur  building  or  repairing  koutat  of  i 
for  lilting  up  arid  furnitihine  the  same,  and 
persons  sent  thither,   by  17  Geo.9.C.  9.1.  33. 

(1 1.)  For  apprehending,  conreying,  and  mai 
and  vagabonds,  by  17  Geo.  1.  c.  S. 

(II.)  For  tlii;  coroners  fee  of  9d.  a  mile  for  f 
inquisition,  and  20*.  for  taking  it,  by  25  Geo.  ' 

(13.)  For  carrying  persons  to  Gaol  or  how 
l)y  27  Geo.  2.  c.  3. 

(14.)  For  repairing  shire  halls,  by  9  Geo.  3.  i 

(15.)  For  the  payment  of  the  chaplain's-  w 
gaols,  by  13  Geo.  3.  e.  68. 

(16.)  For  the  preservation  of  the  health  of  pi 
14  Geo.  3.  c.  59. 

( 17.)  For  the  gaoler*  feet  for  persons  acqu 
or  discharged  by  proclamation. 

(180  For  the  charges  of  prosecuting  and  coi 
by  25  Geo.  2.  c.  3#,  27  Geo.  2.  c.  3,  1 1  Geo 
Geo.  3.  c.  1 9-     and  41  Geo.  3.  Sets.  2.  c.  78. 

(19.)  For  the  charges  of  prosecuting  and  eon 
plundering  iltipwrcrked  goods,  by  20  Geo.  2.  c. 

(20.)  tor  the  charges  of  bringing  insolvent  i 
assizes,  in  order  to  their  discharge,  if  themscWc 
pay,  by  32  Geo.  2.  c.  28. 

(21.)  For  the  charges  of  transporting  felon*, 
them  to  the  places  of  labour  aud  confinement,  by 
aud  19  Geo.  3.  c.  74. 

(22.)  For  the  charges  of  the  fo/dferx  carriage!, 
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he  prices  of  com  in  the  different  counties,  under  31  Geo.  3. 

to. 

[25.)  And  for  paying  one  moiety  of  the  charges  of  prose* 
ing* masters  for  ill  treating  their  parish  apprentices,  under 

Geo,  3.  c.  57.  8.  11. 

It  is  enacted,  by  the  statute  12  Geo.  2.  c.  29,  that  the  justices  The  justices  *t 
peace  in  England,  within  their  respective  limits,  at  their  sessions  shall 
iieral  or  quarter  sessions,  shall  have  power  from  time  to  time  raakV  onc  B°* 
make  one  general  rate,  for  such  sums  as  they  think  suffiH-  *  ' 

t  fo  answer  all  the  purposes  in  the  above  acts,  instead  of  se- 
rai distinct  rates,  which  rate  shall  be  assessed  upon  every 
Pit,  parish,  or  place,  in  such  proportions  as  any  of  the  said 
tes  heretofore  made,  have  been  usually  assessed,  s.  1 . 
And  the  sessions  have  no  power  to  vary  the  proportions  in 
rich  the  county  rate  has  usually  and  invariably  been  assessed 

the  several  parishes ;  for  in  respect  to  the  county  of 
iddlesex,  *  where  the  parish  of  St.  Paul,  Covent  Gar-, 
I,  was  assessed  to  the  county  rate  at  69/.  5s.  7 J:/. 
1  the  value  of  the  lands  there  assessed  to  the  poor  rates  did  not 
ount  to  32,000/.  and  the  parish  of  St.  Mary  le  Bone  was  assess. 
at  11.  5s.  lOd.  only,  although  the  value  of  the  lands  charged 
th  the  poor's  rate  in  that  parish  amouuted  to  140,000/;  upon  an 
peal  from  that  rate  by  the  parishioners  of  St.  Paul,  Covent 
ircfen,  upon  the  ground  of  inequality,  the  sessions  dismissed 
s  appeal,  conceiving  that  they  were  not  authorised  to  vary 
B  proportions,  as  it  had  invariably  continued  in  the  same  form 
er  since  the  year  1739.  And  these  orders  being  removed  by 
rtiorari,  Lord  Mansfield  said  there  was  great  hardship  in  tiie 
5C,  but  that  the  point  was  settled  and  they  could  give  no  re. 
f.  By  the  act,  county  rates  are  to  be  collected  in  the  same 
inner  as  rates  have  been  usually  collected  in  the  several  dis. 
ricts  ;  upon  parishes,  eo  nomine,  and  not  upon  individuals; 
nrefore  the  court  has  no  authority  to   alter  this   proportion,  , 

it  with  standing  the  change  of  circumstances,  and  though  the 
lity  of  the  case  maybe  with  appellants  :  the  rate  kos  therefore 
nfirmed.  lite  K.  v.sSt.  Paul,  Covent  Garden,  Caldecot*s 
a*  158. 

And  the  respective  sums  so  assessed  upon  every  tozsn,  parish,  T.»  be  collected 
place,  shall  be  collected  by  the  high  constables  of  the  respec-  *>y  the  high 
re  hundreds  and  divisions.     12  Geo.  2.  c.  29.  s.  1.  constable* 

The  churchwardens  and  overseers  of  the  poor  of  every  parish  To  *!'<"»>  tht 
*  place  shall,  out  6i the  money  collected  for  the  relief  of  the  ^wJL*"d/"* 


•  Bat  thit  if  bow  altered  by  statute,  as  to  the  county  of  Middlesex;  for  by 
*4Vfc-  3L  c.  6&>  (which  is  a  locml  act  relating  to  that  county  only)  it  is 
■jefed,that  the  justices  of  the  peace  for  the  county  of  Middlesex,  iu  iheir  ge- 

£9TO«*rtrr  sessions,  shall  have  authority  irom  lime  to  time  to  assess 
parish,  town  liberty,  precinct,  villaee,  hamlet,  and  place  within  the 
Itcawtity/in  equal  proportions  according  to  the  annual  rent  or  value  wi 
PtdUtte  within  each  parish  ;  and  as  thtrciu  directed. 


<  10  r*y  the  poor  of  fitch  parish,  pay  to  the  constables  of  th«  ropwtire  turn. 

iwur't'ruc        **•*>  OI  divisions,  the  sums  rated  upon  such  parish wifhtn  thtrij 

day»  after  demand  in  writing,  to  In.-  gi»en  tw  the  churcrttv anion 

«w  oimwm,   or  left  at  their  bouses,  or  alliieU   on  the  ebuni 

doors  by  the  high  constable  ;  which  dcraaud  the  hi^h  constabta 

arc  to  nuke,  at  such  tiuu  ■»  ai  the  justices  by  their  urder  in  v- 

■ions  direct  ;  and  the  receipt  of  Mich  high  constables  -lull  U  a 

dint-barge  to  mi th  church wardens  and   oTenecrs,   and  alluwd 

iti  their  accounts  hi  the  justices  :  and  in  rase  such  church  wardens 

and  o»er»cers  shall  neglect  or  refuse  t»  pay  after  demand,  sack 

Or  to  be  Ir  rieU  high  constables  shall  levy  the  same  by  distress  and  sale  of  tail 

w. il.em  hf       g0ods  and  chattels,  by  warrant  under  the  hands  and  seat,  oftw 

****"  justices,  residing  in  or  near  such  parish,  rendering  the  oterplst, 

if  any,  after  deducting  tlic  money  assessed,  and  charges  of  ttaiiet 

and  sale,  to  the  owner.*.  2. 

Where  there  is      lu  easc  00  ral(,  js  majc  far  fa  reiicf  of  the  poor  of  any  pa- 

SwMfUfjL*1*1*'  'owr.sliip  or  place;  the  justices  in  Iheir  general  onptf 

M«bl«  ui  the      tcr sessions  shall    direct  the  money  assessed  on  such  parish  to  ta 

place  tu  levy,    ratted  and  levied  by  any  putty  constable  or  other   peace-offic* 

belonging  to  the  same,  an  mnaijfir  the  relief  of  /A*  poorjj  b 

lass  to  be  levied  ;  *  which  sum  su  letted  Khali  be  (laid  by  im 

petty  cunstable,    lo  the  high  constable,  and  shall   be  demand 

of,  paid  by,  or  levied  on  such  petty  constable,  as  rates  arc  br 

fore  directed  to  l>c  levied  on  the  cgurilinardens  am!  overseen;  •>* 

if  such  petty  constable  pay  such  sum,  before  the  same  hs  *f 

him  rated  and  levied,  he  may  afterwards  rate  and  levy  the  «sn* 

or  nay  be  allowed  the  said  sum  out  of  any  constable*?  ,,r  odtf 

rates  made  go.  such  parish,  which  the  justices  in  their  scssioastW 

order,     i.  3. 

CiomiM  ts-  It  shall  be  lawful  for  the  justices  of  the  peace  for  the  rHpa* 

«pitd  fn.ni     live  ridings,  divisions  or  counties  of  lent,   Derby,  Durhu, 

tui'oUiwpw'  t^HKttstvrtCftertcr,  Westmoreland,  CumberlaTuL,m&$ortkm 

t«(».  bcrland,  at  their  general  or  quarter  sessions,  if  (hey  shall '™ 

convenient,  +  to  order  the  money  directed  to  be  assessed  or 

town,  parish,  or  place,  to  be  paid  by  and  levied  on  thep* 

ty  constable  as  w  here  no  rate  is  made  for  the  relief  of  the  po»> 

*.4. 

Profits  in  fi-      This  act  shall  not  make  any  jiersons  or  places   liable  tap? 

rout  at  plica  tu  any  rate,  to  which  such  person  or  place  was  not  liable  beforti 

heretofore  not  jll(t  injustices,  at  their  general  or  quarter  sessions,   may  onto 

what  proportion  oi  any  rate.shall  be  assessed  on, and  paid  by* 

several  persons, and  places,  who  arc  liable  to  pay  only  toow  « 

*  Thai  is,  ty  tainiiuuat  every  iiihauitnivt,  parson,  vicu,  tad  oifcef.  ■* 
of  «»»')  utiitpier  ul'UndM,  hunset,  iit!K:»,c«*lmiuei,  ot  wlnblc  fcndrret*»" 
43fc<i:.  ».  1.  ».  I- 

t  Ftuin  tlieie  ttordi  the  justices  in  those  countiej  have  a  diK***"**) 
poweno  order  the  rule  to  br  p.iid  either  mbefure  direemJ,  bjtas  cfci** 
warden,  aiid  onetiecrs  „ul  si  the  poor  ratet  ;  or  by  the  petty  es«l<aW»  •» 
tu  nsusirieut  like  tbe  pour  i.te. 


my  eoonly 


COUNTY  RATES.  637 

re  of,  add  not  to  all,  the  rates  hereby  intended  to  be   thrown 
oone  general  rate,  s.  5. 

And  where  any  liberties  or  franchises  in  England  hue  com.  Justices   of  It- 
ssions  of  the  peace  within  themselves,  and  are  not  subject  to  the  bertiet  to  act  at 
Miction  of  the  commissions  of  the  peace  for  the  counties  in  Ja*uce •  °* 
lien  such  franchises  lie,  and  do  not,  nor  did  before  the  act  of  12  coun  ct" 
».  2.  c.  29,  contribute  to  the  rates  made  for  the  said  counties  ; 
>  justices  of  such   liberties  and  franchises   may  exercise  the 
*ers  given  by  12  Geo.  2.  c.  29,  and  all  such  liberties  andfran. 
ses  are  hereby  declared  to  be  subject  thereto,  in  the  same  man- 
•  at  counties  at  large.     13  Geo.  2.  c.  18.  s.  7. 

Tim  high  coustable  shall  at  or  before  the  next  general  or  quar-  T1je  hi  -    COfu 
sessions,  after  they  have  received  such  money,  pay  the  stfme  *ublcs  to    par 
the  hands  of  such  person  (resident  in  any  such  county   or  ovcrtbrrao- 
ce  where  such  rates  are  made)  whom   the  justices  shall   at  IU>  to  tl,e 
ir  sessions  appoint  to  be  the  treasurer,   such  treasurers  first  £°untJ  tfc**ur* 
ing  sufficient  security  to  be  approved  of  by  the  justices,  to  be 
onntable  for  the  sums  paid  to  them  in  pursuance  of  this  act ; 
I  to  pay  such  sums  as  shall  be  ordered  to  be  paid  by   the  jus.  which  it  to  bo 
a  in  sessions,  and  for  the  duo  execution  of  the  trusts  reposed  deemed  the 
Jiem  ;  and  all  such  money  as  shall  be  paid  into  their  hands  in  PuJj,,c  «tock, 
suance  of  this  act,  shall  be  deemed  to  be  the  public  stock  ;  JJ^^ 
I  the  said  treasurers  shall  pay  so  much  of  the  money  in  their  er  according  to 
wis,  to  snch  persons  as  the  justices  at  their  sessions  shall  di-  the  order  of 
t,  for  the  purposes  of  the  said  acts,  and  for  any  other  purposes  lhe  *e«l°ni. 
which  the  public  stock  of  any  county,  city,  division,  or  liberty y 
\ppli  cable  by  law.     12  Geo.  2.  c.  29.  s.  6. 
and  for  any  other  purposes  to  xshich  the  public  stock  is  appli- 
le  by  law.  J  From  these  words  is  seems  that  there  are  other 
rposes  to  which  the  county  stock  may  be  applied,  besides  those 
ticalarly  enumerated  in  the  act ;  therefore  in  the  case  of  the 
ng  y.  'fhe  Inhabitants  of  Essex,  where  the  quarter  sessions 
I  ordered  a  sum  of  money  to  be  advanced  by  the  treasurer  of 
t  county  to  the  clerk  of  the  peace,  on  account  of  the  expences 
kfending  the  inhabitants  of  the  county  from  a  fine  which  had 
id  imposed  on  them  by  Lord  Loughborough, for  neglecting  to 
Mir  the  county  gaol,  and  which  had  been  estreated  in  the  Ex- 
Bquer  :  The  Court  of  King's  Bench,  on  such  order  being  re- 
fed  there  by  certiorari, nub  it  being  objected,  that  the  magistrates 
lid  only  apply  the  public  money,  to  such  purposes  as  are  spe- 
ically  provided  for,  or  which  are  sanctioned  by  long  and. un- 
polled usage,  held  that  the  order  was  good  and  might  be  sup* 
rted ;  for  wherever  a  duty  is  imposed  on  a  county,  and  where 
Its^  incidentally  and  necessarily    arise  in     questioning  the 
Dpriety   of   acts  done  to  enforce  that  duty,  the  magistrates, 
lo  have  the  superintendence  over  the  county  purse,  have 
cessarily  a  right  to  defray  such  expences  out  of  the  county 
tok  s    and  the    true  construction   of  the  act   is,    that  the 
crftwrjf  expences   of  every   thing  relating  to  the  subjects 


of  this  ac.f,  or  any  orders  or  proceedings  of  the  general 
Itf  sessions  tnnciitug  such  rales,  shall  be  granted,  rj- 
niolion  lo  be  made  in  (he  first  week  of  the  next  term, 
time  for  appealing  from  such  rates  and  orders  h  expi 
upon  nffidav'it  or  otherwise,  that  the  merits  of  the  quesl 
■  uch  appeal  or  orders,  will  by  such  removal  come  pi 
the  judgment  of  the  said  court ;  and  no  such  writ  of  i 
shall  be  allowed  until  sufficient  security  be  given  to  th 
live  treasurers  in  (he  sum  of  IfTOf.  to  prosecutesuch  wi 
tiorari  with  r  fleet,  and  to  pay  Hie  costs  in  case  sue! 
orders  be confirmed  :  nor  thai]  any  such  rates,  orders 
'■fctlinj  ■  be  ijii.i  .;,.-i|  for  want  of  form  only;  and  ai 
attending  such  removal  shall  be  defrayed  out  of  th 
Subsequent  rate.  t.  1\, 

A  county  rate  may  be  levied  for  a  town  erected  inti 
iy  of  itself  by  charter  many  years  ago,  although  uo  : 
.  )ias  beeu  ever  levied  before. — This  was  decided  in  the 
Jamesv.  Green  anil  others,  F.a.  Ter.  35  Geo.  3,  whit 
follows :  The  quarter  sessions  fcr  the  town  and  eoun 
town  of  Nottingham  appointed  a  high  constable  for  Ih 
year,  for  the  special  purpose  of  collecting  and  raisin" 
churchwardens  and  over seers  of  the  poor  of  each  pari 
the  town  thcrjtrs  and  assessments  to  be  levied  in  the  na 
county  rale.  The  same  sessions  appointed  a  treasurer  t 
such  sums  as  the  high  conslables should  collect, by  rirto 
rates,  which  shonld  be  deemed  lo  be  a  public  stock,subji 
legal  order  of  the  sessions:  at  the  same  time  the  juslie 
cd  501.  to  be  assessed  upon  the  town  and  county  of  I 
in  a  certain  proporiicnfupoti  (he  (hrec  several  parishes  i 
consisted,  in  the  nature  of  a  county  rate,  for  the  relit 
toners  in  the  gaol;  for  the  relief  of  prisoner* 
King's  Bench  and  Marshalsea  prisons;  repair- 
furnishing  the  house  of  correction,  with  the 
salary,  the  treasurer's  salary,  the  charges  concerning  x 
soldiers'  carriages,  convicting  and  transporting  fel 
olhcr  charges  to  which  the  same  was  by  law  appticab. 
the  said  lawn.  The  town  of  Nottingham  was  former) 
the  county  of  Nottingham,  and  a  corporation  by  prt 
from  time  immemorial,  and  has  had  a  g.iol  in  the  ton 
the  custody  of,  and  always  repaired  by  the  cor 
Henry  6,  by  a  charter  in  the  '27th  year  of  his  reign, 
citing  and  confirming  various  charters  by  former  king! 
poratcd  the  town  by  the  name  of  the  mayor  and  bo 
the  town  of  Nottingham,  and  made  it  a  county  of  id 
in  that  and  former  charters  there  were  grants  of  fines 
tares,  and  certain  estates  for  the  purpose  of  dejragb 
as  well  as  present  burthens  arising  within  the  town. 
power  is  expressly  given  by  any  of  the  charters  tua 
high  constable  or  treasurer  ;  nor  was  a  high  iw 
treasurer  ever  appointed  before  the  present,  or  any  t 
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rote,  in  the  nature  of  a  cotihty  rate  made  within  the  towti> 
the  present.  Neither  have  the  inhabitants  of  the  forth 
contributed  to  the  rate  for  the  county  it  large.  The 
stirs  have  usually  paid  the  constable  for  apprehending  va- 
i,  without  any  rate  being  made ;  and  also  for  the  sup- 
)f  the  families  of  militia  men ;  and  all  the  other  charges  ih 
tte  (except  as  above  stated)  have  been  paid  by  the  corpo- 
i  of  Nottingham  out  of  their  can  funds.  The  house 
ipitallcrs  in  Nottingham  was  granted  by  Ed.  6.  to  the 
ration,  for  the  purpose,  as  is  expressed  in* the  charter,  of 
enabling  them  to  repair  and  sustain  the  bridges  up  the 
;  the  corporation  about  70  years  ago,  converted  the 
into  a  house  of  correction,  to  which  purpose  it  has  been 
nee  applied,  and  the  different  keepers  of  it,  have  always 
appointed  by  the  mayor. — In  this  case,  two  questions 
;  viz.  1st.  Whether  the  justices  had  power  to  levy  any 
1  rate  at  all  for  such  purposes  $  2dly,  Whether  the 
4  rate  in  the  form  of  it  was  good?  By  the  court,  it  ap. 
from  the  case,  that  Nottingham  was  separated  from  the 
j  at  large,  and  made  a  county  of  itself,  by  the  charter  of 
f  6  ;  and  though  it  had  no  such  officer  as  a  high  consta- 
fore,  yet  by  the  common  law,  and  particularly  the  statute 
inche&ter,  all  officers  of  this  nature,  are  incident  to  the 
m  of  such  a  district  having  separate  jurisdiction ;  and  it 
new  thing  at  this  day  to  appoint  officers,  in  places  where 
were  in  fact  appointed  before,  if  by  law  such  an  appoint- 
bay  be  made:  as  in  the  case  of  vills,  where  the  cdurt  have 
dern  times,  frequently  granted  writs  of  mdndamus,  6>  ap« 
overseers  of  the  poor  for  the  first  time,  as  soon  as  the  ex- 
it of  the  place  required  it.  So  here  when  certain  public 
ves  were  to  be  defrayed,  it  was  Jit  that  proper  officer* 
f  be  appointed,  and  rates  collected  for  that  purpose :  *n4 
i  the  corporation  in  whom  the  government  of  the  place 
\9  might  0havc  thought  proper,  while  such  charges  wcri 
to  pay  them  out  of  their  own  funds ,  yet  as  they  became 
fatvy,  that  could  not  preclude  them  from  recurring  to  let 
0odsy  of  raising  supplies  for  that  purpose,  from  the  pub* 
m  that  circumstance,  will  not  of  itself  discharge  other 
Hon  whom  the  laze  has  imposed  that  liability.  OTer.  Rep, 


of  the  high  constable's  warrant  to  levy  the  rate  on  1  % 
t  Geo.  2.  c.  29.  *.  2. 

ij-j, ,,,        1  To  the  churchwardens  and  overseers  of  the 
Ittfilnire     I      p0or    Qf  ^e  p^j^    ^or  township]   of 

gr  "•  J        ■  .     -in  the  said  county.  * 

tyftfe  of  an  order  of  his  majesty  t  justices  of  tJU  peace 
ft.  I.  T  * 


Hilary,  (he  coroner's  feet,  the  charge*  concern 
dicri  carriage*^  convicting  and  transporting 
county  charges ;  nud  herein  Jail  not  at  your  ■ 
dcr  my  hand  at  —  in  the  said  county  the 
H 
Or  if  the  justices  in  ilie  northern  counties 
to  be  paid  by  the  petty  constable,  accurdio 
tec.  4.  then  (he  high  constable's  precept  to  tl 
may  be  thus  : 

^toiitl™  }To  the  cons'?bl° of —  N  tt* 

By  virtue  of  an  order  from  kh  majesty's  ji 
in  and  for  the  said  county, in  their  general  q 
semblcd,  you  are  hereby  required  to  raise  , 
Kitkin  your  consttthleiBick,  for  which  yon  ar, 
rale  within  your  laidconstableaick,  ajtdto  Ir, 
manner  as  money  for  the  relief  of  the  poor,  is 
or  levied  .-  which  said  sum  you  are  hereby  rt 
days  time  from  your  receipt  of  this  precept, 
ing  had  due  notice  thereof,  to  pay  unto  me  ;  i 
proportion  of  your  said  constallemck,  for  a 
per al  county  rate,  $c.  as  before. 


pnrTDTc   r\t?    rnwent 
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or  exceed  forty  shillings,  more  than  forty  days •  and  all 
lers  are  to  discharge  such  porsous  accordingly,  without 
ing  any  fees  whatsoever,     s .  1.  3. 

tod  every  gaoler  demanding  or  receiving  any  fees  upon  the 
iharge  of  such  person,  or  keeping  him  prisoner  after  the  time* 
ited,  shall  forfeit  five  pounds.     #.3.  % 

Two  justices  may  upon  information  (made  within  two  months, 
S.)  summon  the  party  accused,  and  witnesses  on  either  side, 
L  examine  into  the  matter  of  fact ;  and  upon  proof  thereof, 
the  oath  of  one  witness,  or  by  the  confession  of  the  party, 
f  g^e  judgment  for  the  penalty,  add  issue  their  warrant  for 
ring  the  five  pounds  on  the  goods  of '  the  offender,  and  cause 
?  to  be  made  thereof,  in  casp  they  shall  not  be  redeemed  in 
r  days,  rendering  to  the  party  the  overplus ;  and  where  goods 
not  be  found,  may  commit  such  offender,  {p  prison  for  two 
nths.     t.  4,       . 

Which  forfeitures  (the  charges  for  recovery  being  deducted) 
Jl  t)e  divided,  one  moiety  for  the  support  and  maintenance 
the  poor  of  the  parish,  where  the  o deuce  was  committed,  and 
i  other  moiety  to  the  person  who  sh,a)l  sue.  *.  5. 
But  if  upon  the  summons  of  any  person  for  debt  before  the 
d  court,  information  of  any  fraudulent  concealment  of  money 
goods  shall  be  given,  such  court  shall  hear  evidence ;  and  in 
te  it  be  proved  to  their  satisfaction,  upon  the  oaths  of  two 
biesses,  the  court  may  enlarge  the  times  of  imprisonment ; 
•  debts  under  twenty  shilljugs,  to  not  exceeding  30  days, 
4  for  debts  under  forty  shillings,  to  not  exceeding  60 
|n,  which  ground  Qf  further  detention  shall  be  specified  in 
>  commitment,  and  the  depositions  of  the  witnesses  entered 
a  book  to  be  kept  by  the  clerk  to  the  court*    s.  2.  \ 

And  such  court  shall  not  issue  process  against  the  body 
lere  the  party  ih titled  to  judgment  shall  at  the  same  time  have 
tained  4  warfaqt  against  the  goods  of  the  same  person.    9.  7. 

Coventry  Act.  See  Felony. 
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J  Y  34  Qeq.  3.  c.  75,  Every  surveyor  named  by  the  potnmis- 
«crs  of  the  treasury,  or  by  the  surveyor-general  of  the  laud 
renties  Qf  the  crown,  who  shall  make  4  survey  and  estimate  of 
s  value  of  premises  belonging  to  the  crown,  before  the  makiug 
f  gr*nt  or  lease  thereof  under  the  authority  of  the  sa/id  act, 
ill  annex  to  each  survey  an  estimate  on  oath  or  affirmation* 
iscfibetf  ty  him  before  one  justice,  of  the  tenor  fotfowin% ; 

T  *  3 
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/,  A.  B,  do  swear  [or  being  a  Quaker,  do  toltxmly  affirm'^,  lint, 
theturcey  or  uecuunt  hereto  anneirit  mat  j  ait  h full  </  and impartiaUf 
made  by  me  ;  that  the  value  of  the  property  of  the  crania  therri* 
contained  it  jastly  estimated  therein,  according  to  the  btst  of  m 
tktU  and  judgment  ;  and  lhat  ail  the  particular*  tttittrt  in  tieiai 
turvea  or,  account  arc  true,  to  the  but   of  mg  knowledge   and  fc* 

SoiclpmeGOD. 

To  be  filed  -with  the  survey  ind  estimate  In  tltu  proper  nlB* 
*.  S. 

And  all  returns  and  estimates  of  the  quantity,  qnaTlry,  ud 
raluc  of  timber  trees,  coppice,  and  underwood,  and  of  «r  dis- 
cerning In  closures,  building',  repairs,  plantation",  and  fithw 
works  to  be  done  aud  executed  in  his  majesty's  woods,  foreiS, 
parks,  and  chases,  and  alsoall  accounts,  of  monies  reccivedm* 
expended,  for  or  on  account  thereof, which  shall  be  made  nr  ren- 
dered by  any  officer  under  liis  majesty's  surveyor  general  oftW 
said  wends,  or  by  any  other  person  employed  by  or  under  hio, 
shall  be  subscribed  with  the  name,  and  in  the  hand  *M| 
and  verified  by  the  oath  of  such  officer  or  person  :  inch  oath  to 
be  administered  and  certified  in  w  ritftig  upon  such  report,  e*tfcs* 
t)r  account,  either  by  some  justice  of  the  peace  tit  the  euontji 
or  by  the  said  surveyor.gcneral  at  his  discretion  ;  and  if  any  WW 
von  shall  be  pnilty  of  perjury  therein,  he  shall  be  pumtoed  •& 
tordftgly.     43  Geo.  3.  c.  31.  *,  1.4. 

By  39  &  40  Geo.  3.  c.  SO,  The  commissioners  for  ascertaining  d# 
boundaries  of  the  New  Forest,  shall,  if  such  boundaries  caniirt 
be  ascertained  by  sufficient  marks  or  descriptions  in  wrilbij/ 
cause  them  to  be  marked  m  ifli  stones  placed  at  proper  dinnieot- 
and  if  any  person  shall  wilfully  pull  up,  break,  down,  rejow*> 
or  damage  any  of  the  said  mark  stones,  or  destroy,  spoil,  or  J* 
face  any  of  the-  letters  or  marks  engraven  thereon,  by  order  J 
the  said  commissioners,  such  person  shall  forfeit  not  eieeedisf, 
ten  pounds  nor  less  than  forty  shillings.  #.11. 

Ail  unlawful  Enclosures,  purprcstures,  encroachment*,  vd 
trespasses  whatsoever  witliin  the  forest,  shall  be  enquired  c-l  ty 
the  verderers,  in  the  court  of  attachments  ;  and  the  person 
ty  of  any  such  ioclosure,  purprcsture,  encroachment,  or 
pass,  shall  be  pro-rented  in  the  said  court,  and  upon  proof  bf  _ 
the  oath  of  one  witness,  the  verderers,  ur  two  of  them,  »» 
have  power  to  fine  any  person  so  offending,  in  not  exceeding^ 
pounds;  aud  to  order  such  inclosure,  pnrpresture,  encrotefc 
ment,  and  trespass,  to  be  abated  by  (heregaraers,  tin  Jut  k«ji*fl| 
•r  other  officers  of  the  forest-  *.  X4, 

If  any  question  shall  arise  respecting  the  boundaries,  uVa»» 
shall  be  decided  by  the  map,  directed  by  this  act  to  beta***, 
(me  copy  whereof  is  lodged  with  the  steward  of  th*  i««*'i    , 
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lad  another  with  the  auditor  of  the  land  revenue^  Which  shall 
ft*  admitted  as  conclusive  evidence.  r.  15.  * 

<  If  any  person  shall  retain  possession  of  any  inclosure  or 
failding  ordered  to  be  thrown  open  or  taken  down  by  the  court 
tf attachments,  or  swainmote  court,   or  again  inclose  such  land 

*  tat  np  such  building,  or  shall  obstruct  any  officer  enforcing 
■ch  order,  sucH  person  may  be  prosecuted  for  every  such  of- 
fice, by  indictment  or  information,  and  being  convicted,  shall 
6  punished  by  fine  or  imprisonment  at  the  discretion  of  the 
mrt.  r.  16v 

The  verderers  at  any  court  of  attachments,   or  two  of  them, 

ay  appoint  officers  for  executing  the  orders  of  the  court,  who 

flJI  hare  the  like  authority,  as  constables  and  peace  officers, 

fcd  the  verderers  may  fix  the  fees,  to  be  taken  by  the  officers. 

17. 

Under  foresters  and  groom  keepers  shall,  before  the  holding 
'courts  of  attachments,  surrey  such  parts  of  the  forest  as  lie 
(thin  their  walks,  and  take  an  account  of  all  in  closures,  pur* 
Matures,  encroachments,  and  trespasses,  since  their  last  sur- 
y*9  and  shall  deliver  to  the  verderers  at  the  court,  presentments 
sneof,  and  make  oath  that  there  arc,  to  the  best  of  their 
UfcwJedge,  no  other,  s.  18. 

It  any  forester,  or  groom  keeper,  shall  unlawfully  cut  down, 
P9  or  browse,  any  tree,  he  shall  for  the  first  offence  forfeit  his 
loes,  but  may  be  restored ;  and  for  a  second  offence  shall  for, 
£  not  exceeding  20/.  and  his  offices,  and  be  incapable  of  hold* 
(*ny  office  within  the  forest  or  the  courts  thereof,  s.  23. 
«he  verderers,  at  any  court  of  attachments  may  inquire  into 

•  conduct  of  the  under  foresters  and  groom  keepers,  and  for 
£Iect  of  duty  may  fine  them  not  exceeding  10/.  for  the  first 
anace;  for  a  second  offence  they  shall  forfeit  their  offices,  but 
j^  be  restored  by  consent  of  the  verderers ;  but  if  again  con- 
**ed,  shall  be  incapable  of  holding  any  office  within  the  forest* 

M. 

4kU  penalties  imposed  by  this  act,  and  not  directed  to  be  re-  • 
*%red  before  the  verderers,  or  in  the  court  of  attachments, 
Ml  be  recovered  in  a  summary  way  before  any  justice  of  the 
*ce  for  the  county  of  Southampton,  or  any  county  or  place,  in 
*mk  the  person  having  incurred  the  same  shall  happen  to  be;  and 
^ascany  penalty  recovered  before  any  justice,  or  before  the 
nderers,  or  any  two  of  them,  or  iu  the  court  of  attachments, 
^■y  fine  set  by  the  said  verderers,  or  two  of  them,  or  the  said 
httjifcsdl  not  be  paid  forth  with,  it  shall  be  lawful  for  the  justice, 
-verderers,  or  the  said  court  by  whom,  such  fine  shall  be  set, 
.""warrant  directed  by  such  justice  to  any  constable,  and  by 
t+*nid  verderers  to  the  proper  officer  appointed  for  the  forest, 
EfMBia  auca  fine  to  be  levied  by  distress  and  sale,  together  with. 
r-OMBtf  attending  such  distress  and  sale;  and  in  case  no  suf- 
a*stf  Apt*  can.  be  had,  such  justice,  verderers,  or  court, 
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shall,  if  he  or  (hey  think  proper,  commit  Ui«  ofcnib 
common  gaol,  or  tome. house  of  correction  within  the  c 
Southampton,  or  for  such  oilier  couuly  or  place  a*  a 
there  to  remain  for  not  exceeding  mx  calendar  month),  i 
All  pcnaliic*  anil  fine  shall  be  paid  orer  to  the  He 
the  f or  Pit,  to  be  applied,  in  defraying  theexpenccf  attet 
execution  of  llii'  act. or  any  other  law  concerning  the  m 

Cursing.    See  Swearing. 


CUSTOMS. 

1   HE  laws  relating  to  this  subject,  10  far  .1;  justices 
have  jurisdiction    ili.te.u,  are   in  juried    under  tbe  title 

Blld  tMI'L.  L-LlMi. 


Cutpurse.     See  Felony. 


CDSTOS  ROTULORUM. 


Th 


.  HE  custoi  rotulofum  is  he  that  hath  the  keeping  of 

ir  records  of  the  sessions  of  the  peace,  and  of  the  commi 

tbe  peace.      Hq  is  always  a  justice  of  the  peace   and  «u, 

the  county,  where  he  hath  his  office  ;  and  by  his  office  i 

thertcrmedan  officer  or  minister  than  a  judge,  because 

*  clause  of  the  commission  of  the  peace  generally  runs  thus 

uchdre  assigned  you,  the  aforesaid  C  R,  keeper  of  the 

our  peace,  in  our  said  county  ;  and  therefore  you  tk* 

to  be  brought  before  yourself  and  your  fetioxs,  at  the  d 

places  aforesaid,  the  xsrits,  precepts,  processes,  andindi 

aforesaid,  that  they  may  be  inspected,  and  by  a  due  eo* 

termined  a*  aforesaid.     Crown  Circuit  87.    4  Black.  Cot 

But  he  is  a  man,  for  the  most    part  especially,  picks 

either  for  wisdom,  countenance,  or  credit.     Lambtrie 

C.  S.     +  Black.  Com.  171. 

He  is  the  principal  civil  officer  in  the  county,  as  the  k» 
tenant  is  the  chicf,in  mi/tfory  command;  and  he  is  nana* 
the  king's  sign  manual.  4  Black.  Com.  171. 
,  For,  by  37  Hen.  8.  c.  1.  t.  *.  and  1  Will,  *  Mf.  1 
c.  31.  s,4,  No  person  shall  be  appointed  to  the  office*! 
rotulorum  within  any  shire,  but  such  as  shall  harea  W 
ed  with  the  king's  hand  for  the  same;  which  shall  boa  * 
to  the  lord  ehnnceU»r  to  make  a  commission,  waning  ft 
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mori  to  be  custoi  rotulorum,  until  the  king  hath  by  another 
11  appointed  one  other  person  to  hare  the  office ;  and  the  cus- 
>#  rotulurnm,  shall  exercise  the  office  by  himself,'  br  his  depu- 
',  learned  in  the  laws}  according  to  the  tenor  of  the  coouiiis- 
on. 

But  the  archbishop  of  York,  the  bishop  of  Durham,  the 
ghdp  of  Ely,  and  all  to  whom  the  king  or  hid  progenitors,  by 
Iters  patent,  have  granted  any  liberty  to  make  any  of  the 
id  officers  of  ciisto*  totulorum,  shall  enjoy  the  same  liberty. 
r  Hen.  8.  c.  1 .  #.  5. 

-The  custos  rotulorurh,  by  virtue  of  hisptace,  having  the  cus-  £1$**  •rf!*' 
dy  Of  the  rolls  of  sessions,  ought  to  attend  the  Sessions  by  him.  ,ions  either  by 
If,  or  his  deputy,  who  is  thd  clerk  of  the  peace;     Croak  Ctrl  himself  or 
L  deputy. 

Cyder.  See  Excise. 
Deer -stealing.  See  Game* 


DEMURRER; 

3^  DEMURRER  (from  the  Latin  word  demorarito  abide,  in 
pr,  Co.  Litt.  7  1.  b.)  and  here  considered  only  in  relation  to 
Eminal  cases,  is  u  when  the  prisoner  allows  the  factj  as  alledg- 
in  the  indictment,  to.be  true,  out  joins  issue  upon  some  point 
Jaw,  by  which  he  insists  that  the  fact,  as  stated,  is  no  felony, 
Btton,  or  whateter  the   crime  is  alledged  to  be."    4  Black. 

Ml.  334. 

£s  for  instance,  if  a  man  be  indicted  tor  feloniously  stealing  a 
vyhound,  which  is  an  animal  in  which  no  valuable  property 
ta  be  bad,  anil  therefore  it  is  hot  felony,  but  only  a  civil  tres* 
Mi  to  steal  it ;  in  this  case,  the  party  indicted  may  demur  to 
C  indictment,  denying  it  to  be  felony,  though  he  confesses  the 
it  q( taking  it  4  Black.  Com.  334. 

Some  bave  held,  that  in  all  cases  of  felony,  if  on  demurrer,  In  capital 
le point  of  law  be  adjudged  against  the  prisoner,  he  shall  have  ****** 
idgment  and  execution,  as  if  convicted  by  verdict:  but  this  is 
niedby  others,  who  hold,  that  in  such  case  he  shall  be  direct- 
I  and  received  to  plead  the  general  issue,  Not  guilty,  after  a 
Mtnrrer  detff mined  against  him :  which  appears  the  more  rea- 
Wihhi,  Wan  tic  it  is  clear,  that  if  the  prisoner  freely  discovers 
Matt  in  conrt,  and  refers  it  to  the  opinion  of  the  court,  whe- 
Mr  it  be  felony  or  no,  and  upon  the  fact  thus  shewn  it  ap- 
earsto  be*  felony,  the  court  will  not  record  the  confession,  but 


DEODANDS. 


WsaltlMym.    ACCIDENTAL  death,  which  happeneth  wi 

-**-  mention  of  human  means,  as  whore  one  is 

from  a  horse,  or  cart,  or  the  like,  though  it  be  i 

micide,  nor  puoiihable  as  a  crime,  yet  it  is  taki 

the  U'.v,  as  Tar  as  the  nature  of  the  thing  will  bei 

raise  the  greater  abhorrence  of  murder  ;  and  the  i 

merit  or  occasion  of  such  death  is  called  udeodan* 

■    to  the  king.     Foster's  Cr.  L.  495.     1  Httai.  c 

Also  that  weapon  or  instrument,  whereby  on 

th«,is  called  a  deodand.  1  Hak'tllitt.  41$).  1  B 

These  forfeitures  were  part  of  the  casual  reveni 

■nd  the  value,  when  found  by  the  coroner's  inq 

in  charge  to  the  sheriff,  in  order  to  be  levied  or 

the  accident  happened,  and  was  paid  into  thi 

king's  almoner,  to  be  applied  to  pious  uses  for 

deceased.  Foster's  Or.  L.  295. 

'  And  hence  no  deodahdis  due,  where  an  infu 

of  discretion  (fourteen  years)  is  killedjiy afal 

horse,   or  the  like,  not  being  in  motion  ;  t  whi 

'  person  falls  from  thence  and  h  killed,  the  thing 

'  fcited ;  for  the  child,'  by  reason  of  its  want  of 
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eramed  incapable  of  actual  sin,  and  therefore  needed  no  deo- 
oidio  purchase  propitiatory  masses ;  but  every  adult  who  died 
actual  sin,  stood  in  heed  of  such  atonement,  according  to  the  « 

mane  superstition  of  the  founders  of  the  English  law*  1 
kk.  Com.  300,  301. 

These  forfeitures,  which  are  not  now  applied  to  superstitious  Part  •(  the 
as,  are  still  part  of  the  revenue  of  the  crown,  unless  where  revenue  of  the 
is  of  franchises  are  entitled  to  them  by  grant ;  for  no  man  crown* 
i  prescribe  to  it,  or  to  the  goods  of  felons,  of  themselves,  or 
ter  felons  or  outlaws  happening  within  his  royalty.  Foster's 
•  Tj»  265. 

jFo  understand  what  things  are  forfeited  as  deodands,  we 
9t  observe  that  it  is  laid  flown  as  a  rule,  that  when  any 
veable  thing  inanimate,  or  beast  animate,  doth  move  to,  or 
»e  the  untimely  death  of  any  reasonable  creature^  it  is  for. 
ed  as  a  deodand.  1  Hawk.  c.  26.  s.  6.  3  Inst.  57. 
tad  therefore,  that  wherever  the  thing  which  is  the  occa. 
n  of  a  man's  death  is  in  motion  at  the  time,  not  only  that 
Ft  thereof  which  immediately  wounds  him,  but  all  things, 
ich  move  together  with  it,  and  help  to  make  the  woun4 
>re  dangerous,  are  forfeited  also.  1  Hawk.  c.  26.  s.  6. 
is  where,  a  cart,  meeting  a  waggon  loaded  upon  the  road, 
f  the  cart  endeavouring  to  pass  by  the  waggon,  was  driven, 
(m  a  high  bank  and  overturned,  aud  threw  the  person  that 
i  in  the  cart,  just  before  the  wheels  of  the  waggon,  and  the 
ggon  run  orer  the  man  and  killed  him,  it  was  held  that  the 
ty  waggon,  loading,  and  all  the  horses  were  deodands,  be- 
ne they  all  moved  to  the  death.  1  Salkeld  220. 
But  if  a  man  riding  on  the  shafts  of  .a  waggon,  fall  to  the 
nod  and  breaty:  his  neck,  the  horses  and  waggon  only  are 
felted,  but  not  the  loading,  because  it  no  way  contributed  to 
death.     1  Hawk.  c.  26.  s.  6. 

io  where  a  thing  not  in  motion  causes  a  man's  death,  that 
rt  thereof  only  which  is  the  immediate  cause  is  forfeited  ;  as 
ere  one  climbing  upon  the  wheel  of  a  cart  while  it  stands 
1,  falls  from  it,  and  dies  of  the  fall,  the  wheel  only  is  forfeit- 
;  bnt  if  he  had  been  killed  by  a  bruise  from  one  of  the  wheels 
■gin  motion, the  loading  also  would  have  been  forfeited,  be- 
pse  the  weight  tberedf  made  the  hurt  the  greater.  1  Havk. 
3ft.  9.6. 

Also,  if  a  man  riding  on  a  horse,  over  a  river,  is  drowned 
rough  the  violence  of  the  stream,  the  horse  is  not  forfeited ; 
<Wte  not  that,  but  the  waters  caused  his  death*  Croke 
p.  483. 

Also  it  was  anciently  holden,  that  things  JUed  to  a  freehold, 
m  wjkeel  of  a  mill,  a  bell  hanging  in  a  steeple,  and  the  like, 
Koo^eodands;  but  by  the  latter  resolutions  they  cannot, 
vilihey  were  severed  before  the  accident  happened.  1  Hawk. 


Rejortitij  U 
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ehorchea,*    and  alio  by  35   E/ia.  c.  1,   corapetlabie   to  ibja 
(he  realm. 

And  it  was  further  enacted  by  22  Car.  1.  c.  1,  Tbilifuj 
person  of  the  age  of  sixteen  years  or  upward*,  being  auk 
jeet  of  this  reaim ,  shall  be  present  at  an j  cseeuog,  uod*r  Qto 
lence  of  any  e  vercise  of  religion,  in  other  manner  tium  atrtat 

(ing  to  the  liturgy  and  practice  of  the  church  of  England,  it 
which  there  shall  be  five  persons  assembled,  beside*  ifto»c  bilk 
household,  if  it  be  in  an  house  where  there  is  a  family  ;  wt 
it  be  a  house,  field,  or  place,  where  there  is  no  iwi;'),  tia' 
where  any  fi  >  e  persons  or  more  shall  be  so  assembled,  any  jw 
bee  of  peace,  or  the  chief  magistrate  of  the  place,  shall  (njwa 
pain  of  IOC/,  one  moiety  thereof  to  the  informer,  tu  be  n» 
vcredby  action,  j.ll.)  upou  proof  made  of  such  offence,  tttiirt 
by  the  confession  of  the  parly,  or  oath  of  two  wituosts,  or  tt 
notorious  evidence,  make  a  record  of  such  offence  t.tider  t5>« 
hands  and  seals,  which  record  shall  be  a  con  Tic 
auch  offender  ;  and  thereupon  the  jusr ices  shall  impoica  nntof 
B*.  for  such  offence;  which  record  shall  be  certified  to  tie  not 
quarter  sessions.  1. 1. 
ircaod  tBtnrr.  If  such  offender  shall  again  commit  the  like  offence,  toll* 
convicted,  snch  offender  shall  incur  the  penalty  of  10*.  wain 
fines  shall  be  levied  by  distress  and  sale  of  goods  ;  or  in  ax<f 
the  poverty  of  such  offender,  upon  the  goods  of  any  other  per- 
sons then  collected  of  the  like  offence  at  the  same  eonrealkH 
ht  the  discretion  of  the  justice,  so  as  the  sum  to  he  levied  an  ur 
one  person  amount  not  to  above  lof.  for  one  meeting 
monies  to  tie  delivered  to  the  justice  to  be  distributed, 
third  to  the  use  of  the  king,  which  the  justice  shall  pay  in  total 
court  of  quarter  sessions  ;  which  court  shall  deliver  thesamet* 
the  sheriff,  and  the  other  to  the  use  of  the  poor  of  the  parisi, 
and  the  other  to  tho  informer,  and  such  persons  as  the  juitinj 
shall  appoint,  having  reg.ml  to  their  diligence  in  discoTerinjj 
dispersing,  and  punishing  of  the  said  conventicles. 

ETery  person  who  shall  suffer  such  conventicle  to  be  held  9 
his  house  or  backside,  shall  forfeit  '20/.   as  aforesaid, 
person  pay  abote  10.'.  for  any  one  meeting,  in  regard  of  tt» 
porerty  of  others,   r.  4,  5. 

Where  the  penalty  charged  upon  any  offender  exceeds  lOfc 
he  may,  within  one  week  after  the  penalty  paid  or  levied,  ij^ 
peal  in  writing  to  the  quarter  sessions,  to  whom  the  justm* 
shall  return  the  money  and  certify  the  evidence;  where»| 
such  offender  may  plead,  and  have  his  trial  by  a  jury;  and 
justices  shall  give  trahle  costs  against  such  offender,  fi| 
unjust  appeal,  ami.  no  other  court  ichaltoener  shall  — 
die  vith  any  came  of  appeal;  but  it  shall  be  finally  dctrraind 
in  the  quarter  sessions  only.  *■  6. 


Appeal. 


tilleC*vi 


DISSENTERS.  65* 

Notwithstanding  these  words,  the  court  of  King's  Benth 
■  grant  a  certiorari  to  remove  the  proceedings ;  for  the  ge^ 
J  jurisdiction  of  that  court  cannot  betaken  away  but  by 
resfl  words ;  therefore  in  the  case  of  The .  K.  v.  Morefy  and 
trsy  Tr.  33  and  34,  Geo.  2.  the  court  granted  a  certiorari  to 
ore  certain  orders  on  this  act,  even  after  appeal,  trial,  ver-» 
,  and  judgment;  for  the  court  said  that  a  certiorari  doe* 
go  to  try  the  merits  of  a  question,  but  to  see  whether  the 
ted  jurisdiction  have  exceeded  their  bounds  ;  and  after  a  re- 
ft is  made,  the  parties  may,  if  there  arc  sufficient  grounds,' 
re  to  supersede  it.  2  Burrows  Rep.  I 042. 
och  appeal  shall  be  left  with  the  person  convicting  at  the* 
»  of  the  making  thereof.  22  Car.  2.  c.  1.  s.  8. 
tad  upon  delivery  of  such  appeal,  the  appellant  shall  enter, 
ire  the  person  convicting,  into  a  recognizance,  to  prosecutor 
appeal  with  effect ;  which  recognizance  is  to  be  certified 
lie  sessions,  a.  7. 

Jfce  justices  of  peace,  or  the  constables  and  tithingmen,  by* 
Taat,  may,  after  refusal  to  enter,  break  open  any  house 
sre  they  shall  be  informed  such  conventicle  shall  bri  held,  and 
5  into  their'  custody,  the  persons  there  assembled ;  and  the 
tenants*  or  any  commission  officer  of  the  militia,  or  other 
majesty's  forces,  and  also  the  sheriffs,  and  other  magistrates, 
certificate  of  any  justice  of  peace,  may  dissipate  or  prevent 
inch  meetings,  and  take  into  their  custody  such  of  the  per. 
s  assembled  as  they  shall  think  fit.  s.  9. 
lot  no  peer  shall  be  imprisoned,  nor  his  dwelling-house, 
sre  he  or  his  wife  be  resident,  shall  be  searched  but  by  war. 
t  from  his  majesty,  under  his  sign  manual,  or  in  the  pre* 
119  of  the  lieutenant,  or  one  deputy  lieutenant,  or  two  jus. 
9(\Qu.)s.  10. 17. 

£  any  constable,  tythingmao,  churchwarden,  or  overseer  of 
poor,  shall  know  or  be  informed  of  any  such  meetings  held 
Un  his  precinct,  and  shall  not  give  information  to  some  jus* 
tt  of  peace,  and  endeavour  the  conviction  of  the  parties,  he 
H  forfeit  5/.  as  aforesaid.  $.11. 

Ehtt  act  shall  be  construed  beneficially  for  the  suppression  of 
(Denticles ,  and  no  record  or  warrant  made  by  virtue  of  this 
*  or  any  proceedings  thereupon,  shall  be  reversed  for  default 
brm.  #*  13. 

therefore,  however  inclined  the  court  may  now  be  to  listen 
lay  trivial  objections  to  a  prosecution  under  this  act9yet  the 
notions  must  be  such,  as  are  sufficient  in  point  of  law,  and 
|Mch  as  go  merely  to  the  form.  The  K.  v.  Halt,  Tr.  25 
9.  3.    I  Term  Rep.  322. 

kid  id  case  any  offender  fly  into  any  other  county,  the  jus* 
t  before  whom  he  shall  be  convicted,  shall  certify  the  same  to 
^justice  of  such  other  county,  which  justice  is  required  to 
r  Ike  penalties    32  Car.  2.  c.  1.  s.  13. 


■ 
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cyrofthe  declaration!,  produce  two  protestant  wtfn< 
testify  upon  oath  that  they  believe  hist  to  be  i  protest 
■enter;  or  a  certificate  under  the  hinds  of  four  pn 
who  are  conformable  to  the  church  of  England,  or  hai 
the  oaths  and  subscribed  the  declaration,  and  shall  ; 
dnce  a  certificate,  under  the  hand 3  and  teal*  of  sis  met 
congregation  to  which  he  belong^  owning  ham  for 
them.     a.  14. 

And  until  such  certificate  be  produced,  the  justice  sk 
a  recognisance,  with  two  sureties  in  the  nun  of  fifrr 
for  hit  producing  the  same  ;  and  if  he  cannot  gii  e  such 
h,  shall  commit  him  to  prison,  until  he  has  produced; 
ti  J]  cites,  or  tiro  witnesses,  as  aforesaid,  r.  15. 
■>  And  by  10  Ann.  c  2,  If  any  person  dissenting  f 
chinch  of  England  (not  pretending  to  holy  orders,  nor 
er  of  any  congregation  J  who  would  be  infilled  to  the  t> 
the  said  act,  if  he  had  qualified  himself,  shall  be  pr< 
upon  any  of  the  peaal  statutes,  and  shall  during  such  [ 
tion,  take,  make,  and  subscribe  the  oaths  and  decUra' 
bemita  quaker,  shall  make  and  subscTJbethe  declarafjo 
subscribe  the  profession  of  the  christian  belief,  accoi 
the  act,  or  before  tuo  justices  (who  are  to  take  swt 
the  same  to  the  nevt  quarter  sessions),  such  person  sha! 
titled  to  the  benefit  of  the  said  act,  and  shall  be  discharg 
the  penalties.     K  8. 

»™o*  "end-        B7  5   Gt0-  *'  C'  **     lf  "T  "**Y°T,    bailiff,   °'    oth« 

ing  con.tnii.    (rate,  shall  knowingly  or  wilfully  be  present  at  any  mee 

cl«  witii  [in-     religious  worship,  other  than  the  church  of  England,  n 

entigt»of  «f-    established,  in  the  gown  or  other  peculiar  habit  of,  or  t 

*"  with  the  ensigns  belonging  to  such  bU  office,  eTery  sue 

being  thereof  conricted,  shall  be  disabled  to  hold  sod 

and  be  adjudged  incapable  to  bear  any  pnbtic  office,    i. 

//.  Dissenting  preachers. 

Dbanuiiiei  it  By  17  Car.  1.  c.  2,  No  person,  who  shall  take  upoc 
the  rciolu-  teach  or  preach  in  any  meeting  or  conrenticle,  under  | 
tieu.  of  any  exercise  of  religion,  shall,  unless  only  in  passin 

the  road,  or  unless  required  by  legal  process,  come  wli 
miles  of  a  city,  town  corporate,  or  borough,  without  ta 
oath  of  allegiance  therein  mentioned,  on  pain  of  40V. ;  e 
to  the  king,  one  third  to  the  poor,  and  one  third  ton 
■hall  sue  in  the  courts  at  Westminster,  assises,  or  setsk 
two  justices,  on  oath  of  the  offence,  mav  commit  hi* 
months,     s.  3,  5. 

And  by  22  Car.  1.  c.  1 ,  If  any  person  shall  take  au« 
preach  or  teach  in  any  meeting  or  conrenticle,  in'  other, 
than  according  to  the  practice  of  the  church  of  SmjA 
shall,  upon  prosecution  within  three  months,  forfeft 
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it  offence  20/.  and  for  erery  other  offence  40/, ;  and  if  Mp 
M  be  not  known,  or  he  be  thought  unable  to  pay,  the  jus- 
0  shall  levy  the  same,  upon  the  goods  of  any  person  present  at 
ft  same  conventicle ;  but  no  person  is  to  pay  more  than  10/. 
'  any  one  meeting,  in  regard  of  the  poverty  of  others,  s.  3, 5, 14; 
And  by  13  &  14  Car,  2.  c.  4,  No  person  shall  presume  toe 
usecrate  and  administer  the  sacrament  of  the  Lord's  supper, 
fere  he  be  ordained  priest,  according  to  the  form  and  manner 
the  church  of  England,  on  pain  of  100/.  to  be  divided  be*  - 
feeo  the  poor  of  the  parish  and  informer,  who  shall  sue  in  any 
Kit  of  record ;  and  to  be  disabled  from  taking  the  order  of 
•ft  for  one  year.     *.  14. 

Bat  now,  by  the  said  act  of  1  Witt.  &  Mar.  c.  18,  No  per-  foleratMsl 
I,  dissenting  from  the  church  of  England,  in  holy  orders,  or  acts; 
tended  holy  orders,  nor  any  preacher  or  teacher  of  any  con* 
&ttion  of  dbscntiug  protectants,  that  shall  make  and  sub* 
Hie  the  declaration,  and  take  the  said  oaths  at  the  quarter 
Mom  for  the  county  where  he  lives,  and  shall  also  declare  his 
Probation,  and  subscribe  the  articles  of  religion  mentioned  int 
Eliz.  c.  12,  except  the  94th,  35th,  and  36th  articles,  and 
he  words  of  the  20th  article,  viz.  the  church  hath  power  to 
ate  rites  or  ceremonies,  and  controversies  of  faith;  and  yet  s 
Or  who,  if  Ins  scruple  to  declare  and  subscribe  according  to 
Eliz.  shall  take  the  oaths,  and  make  and  subscribe  the  de- 
ration against  popery,  and  shall  also  make  and  subscribe  a 
iteration  in  the  words  following :  viz.  J,  A  B,  do  solemnly 
tare,  in  the  presence  of  Almighty  God,  that  lama  Christian) 
tm  Protestant,  and  as  such,  that  I  believe  that  the  Scrip* 
tor  of  the  Old  and  New  Testament,  as  commonly  received 
Wstg  prdtestant  churches,  do  contain  the  revealed  will  of  God; 
ithai  I  do  receive  the  same  as  the  rule  of  my  doctrine  and 
fctftv.     19  Geo.  3.  c.  44.  s.  1. 

Shall  be  liable  to  the  penalties  in  17  Car.  £.  c.  i,  nor  the  pe* 
fees  In  12  Car.  2.  c.  1 ,  for  preaching  at  any  meeting  for  the  ea* 
fee  of  religion }  nor  to  the  penalties  of  100/.  in  13  &  14  Can 
p.  4,  for  officiating  in  any  congregation  for  the  exorcise  of  ro» 
M.     I  Wilt.  &  Mar.  c.  18.  s.  8.   Id  Geo.  3.  C.  44.  s.  1. 
Provided,  that  the  making  and  subscribing  the  said  declare-  faking  the 
I,  and  the  taking  the  said  oaths,  and  making  the  declaration  omiu,  &c.  to 
(^probation  and  subscription  to  the  said  articles,  and  also  bc  "go'ered* 
h  Hiking  and  subscribing  the  declaration  in  19  Geo.  3.  c.  44. 
4tek  Sessions,  be  then  and  there  entered  of  record,  for  which 
jfreale  shall  be  paid  to  the  clerk  of  the  peace,  and  no  more: 
Riot  above  6d.  for  any  certificate  thereof,  to  be  made  out  and 
9*A  by  Such  officer,  provided  that  sudh  person  shall  not  at 
f  ttae  preach  ill  any  place,  but  with  the  doors  not  locked,  ™"tin*  ™* 
2*4,0*  Dotted.  iWM.&Mdr.c.  lS.r.9.  l9Geo.  3.c.4*.#.l.  l0De  uolock*d- 
JT&nd  as  some  dissenting  protestants  scruple  the  baptizing  of  Anabaptists. 
■W9;  U  is  enacted,  That  every  person  in  pretended  holy  or* 


DISSENTERS. 

dfci,or  prearhcror  teacher  that  shall  subscribe  the  artii 

aa  before,  ami  also  except  part  of  the  97th  artick,  tot 
.   but  baptism,  and  shall  take  the  oaths,  and  make  and 

the  declaration,  shall  enjoy  all  the  benefits  which  any 

anting  mtuiiter  might  enjoy  by  this  act."     1  IVHL 

18.  t.  10. 
51»y  vi!in         And  by  10  Awn.  c.  2,  inch   persons  may  qualify  I 
n.it:i,(  ■  yt'i.    as  well  during  a  prosecution  upon  any  penal  statute. 
ascutioB.  which  will  discharge  them  from  the  penalties,     t.  8. 

Ani  'j-irj  And  any  preacher  qualified  according  to  the  act,  sr 

.(.i»i :ftr  a  m  not  lowed  to  officiate  in  any  congregation,  although  the  sa 
«rt  m''i^th«r.  in  lhe  COUM,y  •rherein  n*1  was  qualified ;  *od  *«ch  pre* 

if  required,   produce  a  certificate  of  his  having   to  qua! 

self,  under  the  hand  of  the  clerk  of  the  peace;  and  s 

Fbofore  any  justice  of  peace  of  such  county  where  b< 
tni.ii.',  make  aud  subscribe  such  declaration,  and   t 
oaths  as  arc  mentioned  to  the  act,  if  required,     t.  9. 
Ki*wpt«a  And  every  such  minister  of  a  congregation,  that  sail 

'"""  "*"■  oaths,  and  subscribe  the  declaration,  ami  subscribe  si 
articles  a-  arc  required,  shall  be  exempted  from  servit 
jury,  or  from  being  chosen  to  the  office  of  churchward 
v;rf  of  the  poor,  or  any  other  parochial  or  ward 
other  office  in  any  hundred,  city,  or  town.  I  Will,  i 
18.  I.  II.     IE)  Geo.  3.  c.  44.  *.  1. 

Aoda  baptist  teacher  duly  qualified  according  to  thi 
1  Will.  &  Mar.  has  been  held  under  this  clause  to  I 
from  serving  all  par'^h  offices,  whether  tbey  ciisted 
wire  created  subsequent  to  thai  act,  even  though  he  t 
gagedin  trade.  Kcnxurdv.  A'»ow/«,  Ch.  J.  IVUksU 
TJijiurbing  tli*  And  if  any  person  shall  willingly,  and  of  purpose,  m 
ccngrremon.  or  contemptuously  come  into  any  congregation  pert 
this  act,  and  disquiet  or  disturb  the  same,  or  mi 
preacher;  such  person,  upon  proof  thereof  before  a) 
'if  peace,  by  two  witnesses,  shall  find  two  sureties  in  t 
50/. ;  and  in  default  of  such  sureties,  shall  be  committ 
son  till  the  neat  quarter  sessions;  and  upon  con riot* 
offence  at  the  quarter  sessions,  shall  suffer  the  penal! 
to  the  use  of  the  king. '  1  Will.  &  Mar.  c.  18. 1. 18. 

Upon  conviction  of  the  offence  at  the  quarter  setn 
the  K.  v.  Hube  and  other* ;  Hit.  Tcr.  34  Geo.  3,  I 
dants  being  indicted  on  this  clause  at  the  quarter  see 
disturbing  a  dissenting  congregation,  the  prosecutor 
the  indictment  by  certiorari  before  verdict,  and  thai 
were  convicted  at  the  sittings  at  Westminster — one  qw 
whether  the  indictment  found  at  the  sessions  could  her 
but  The  Court  were  clear  that  the  jurisdiction  ofthi 
King's  Bench  can  only  be  taken  away  by  express  woraV 
therefore  the  indictment  was  well  removed.  5  Term t 
*  See  Tide  Canrtoaaai, 
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a  'Shall  suffer  the  penalty  of  201.]  There  was  also  another  ques- 
ioo  in  the  said  case  of  the  K.  v.  llubt  and  others,  viz.  whether 
he  court  could  inflict  on  each  of  the  defendants  a  penalty  of 
BO/,  or  whether  as  being  one  transaction,  the  sentence  ought  not 
o  be  for  one  penalty  only.  And  the  couut  were  of  opinion* 
nat  the  penalty  of  20/.  was  intended  by  the  legislature  to  be 
evied  ii pou  each  offender;  that  otherwise  the  construction  of  the 
*t  would  be  absurd ;  for  if  the  penalty  were  single,  then  if 
here  were  but  one  offender  he  would  pay  20/.  and  if  there 
rere  twenty  offenders,  in  which  case  the  offence  would  be  much 
increased,  each  would  only  pay  20*.  which. could  never 
We  been  intended ;  and  that  the  more  reasonable  construction 
ras,  that  each  of  the  defendants  should  be  adjudged  to  pay  20/* 
Term  Rep.  542. 

///•  Schoolmasters  not  eonf arming  to  the  church. 

As  to  the  offence  of  teaching  school  without  conforming  to  the 
htfrch,  so  far  as  it  concerns  all  persons  in  general,  it  is  enact* 
A,  by  23  Eliz.  e.  1.  9.  6,  7,  "That  if  any  person,  body  politic 
*  corporate,  shall  keep  any  schoolmaster,  who  shall  not  re* 
sair  to  church,  according  to  the  form  of  the  statute,or  be  allowed 
J  the  bishop  or  ordinary  of  the  diocese  (who  shall  not  take 
tiy  thing  for  the  allowance),  he  shall  forfeit  for  every  month 
Of. ;  and  such  schoolmaster  presuming  to  teach  contrary  to  the 
Br,  and  being  thereof  convicted,  shall  be  disabled  to  be  a  teacher 
f  youth,  and  shall  suffer  imprisonment  for  one  year." 

By  I  Jac.  I.e.  4,  4*  No  person  shall  keep  school,  or  be  a 
shoolmastcr  out  of  the  universities  or  colleges,  except  it  be  in 
asne  public  or  free  grammar  school,  or  in  some  such  person9! 
Base  as  b  not  a  recusant,  or  where  the  schoolmaster  shall  be 
Censed  by  the  bishop ;  upon  pain,  that  as  well  the  schoolmaster 
a  the  party  that  shall  maintain  him,  shall  forfeit  for  every  day 
Or.  the  one  half  to  the  king,  the  other  to  him  that  shall  sue  for 
fee  same,  in  any  of  the  courts  at  Westminster"     s.  9. 

And  by  13  &  14  Car.  2.  c.  4.  s.  10,  11,  "  Every  schoolmas- 
Mr  keeping  any  public  or  private  school,  and  every  person  in* 
tracting  or  teaching  any  youth  in  any  house  or  private  family 
■  a  tutor  or  schoolmaster,  shall,  before  his  admission,  sub* 
Bribe  before  the  ordinary,  the  dcclaratiou  of  conformity  to  the 
fluirgy  of  the  church  of  England,  on  pain  of  being  disabled  to 
It^d  the  said  school ;  and  if  any  schoolmaster  or  other  person 
pjptmcting  or  tearhiug  youth  in  any  private  house  or  family,  at 
or  schoolmaster,  shall  teach  any  youth  as  tutor  or  school- 
ter,  before  license  obtained  from  the  bishop  or  ordinary  of 
diocese,  for  which  he  shall  pay  Is.  and  before  such  subscrip- 
l  li  aforesaid,  he  shall  for  the  first  offence  be  imprisoned  three 
ths,  and  for  the  second  and  every  other  offence  be  imprison* 
"three  months,  and  forfeit  5/.  to  the  king." 

Uu2 


/.  Contenting  a  dittrtu  and  the  other    rtmtditt   on  ■  $wh 
payment  ofrtnt. 

The  word  rent  or  muter  frediius),  signifies  a  compeuiatka 
or  r«iurn,  it  being  in  Cite  nature  of  an  acknowledgment  sits 
for  the  possession  of  some  corporeal  Inheritance.  1  Block. 
Com.  41. 

Yet  there  is  no  occasion  for  it  to  be,  as  il  usually  is,  atonal 
money  :  for  spun,  capons,  horses,  corn,  and  other  matters 
be  rendered,  and  frequently  are  rendered  by  way  of  rent, 
sod  Co.  Lit.  14*. 

And  there  arc  at  common  law  three  manner  or  rmu.  » 
ly,  rent-service,  rent-charge,  and  rent-seek.     Co.  Lit.  141.  *■ 

Rent-sera'ce  is  where  the  tenant  hoideth  IiU  laud  of  his  lord 
by  fealty  and  certain  rent;  or  by  homage,  realty,  and  remit 
rent ;  or  by  other  service,  and  certain  rent ;  and  it  it  so  tailed 
because  the  ancient  retribution  was  made  by  the  corporal 
rice  of  the  truant,  in  ploughing  his  lord's  demesne,  or  the  lit', 
and  which  came  afterwards  to.be  changed  into  ga.be!  or  real 
Co.  Lit.  141,  142. 

And  for  these,  in  cose  they  be  behind,  or  arrere,  at  thedav  Jjv 
pointed,  the  lord  may  distrain  of  common  right,  although  then 
may  be  no  special  reservation  or  provision  ot  distress.  Co 
142. 

So  if  a  man  seized  in  fee,  makes  a  gift  in  rail,  or  a  lease  for 
life,  years,  or  at  will,  saving  Ihe  reversion  to  nimse 
reservation  of  rent,  or  other  services,  this  is  a  rent-service,  »d 
the  law  gives  the  donor  or  kssor,  without  any  express  proi|™»i 
a  remedy  for  such  rent  or  services  by  distress.  Lit.  Sec.  514. 
Co.  L't.  14?. 

A  reni.charge,  is  whereaman,bydeedmaketh  over  to  otaK 
his  sAofe  estate  in  fee-simple,  wilhaccrtain  rent-payable  i!w*» 
out;  or  being  seized  ol  lands,  grants  by  a  deed  poll  or  inA*> 
turc,  u  yearly  rent  to  be  inning  out  of  thesamofajtd  toanotkf 
in  fee,  in  tail,  tor  life  or  years ;  and  adds  to  the  deed  a  «i«* 
nant  or  clause  of  distress,  that  if  the  rent  be  arrcrt-,  or  behitd, 
it  shall  be  laivful  to  distrain  fur  the  same:  and  this  h  called  • 
rent  charge,  because  the  lands  are  charged  with  a  distrea,  ty 
the  expre.-s  grant  or  provision  of  the  parties,  which  otbrroi* 
they  would  not  be.  2  Black.  Com.  -13.  Co.  Lit.  141. 
Macon's  Abr.  Tit.  Annuity,  4  liacon's  Abr.  336. 

Rent-teck,  reditus  siccus,  or  barren  rent,  is  in  i-flcet  notl 
more  than  a  rent  reserved  l>y  deed,  but  without  am  rlsaw 
distress,  fur  which  the  grantee  ha3  no  remedy,  until  *e»i» 
rent  is  given,  by  the  payment  of  pne  shilling  or  the  like;  i 
difference  between  a  rent-charge  and  a  IWll  l|  is,  that 
js  u  clause  of  distress  annexed  to  one,  and  nosuch  '■■■■■>'■ 
other^  and  therefore  the  one  is  a  charge  upon  the  laud;  --''"■  i  . 
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it  other,  the  grantee  had  formerly  no  remedy  but  to  charge 
m  person  of  the  grantor  in  a  writ  of  annuity.  Co.  Lit.  143, 
14.    4  Bacon's  Abr.  337. 

There  are  also  other  species  of  rent,  which  are  reducible  to 
ese  three,  namely,  1.  Rents  of  assize,  chief  or  quit-rents;  %. 
skk-rcnts ;  and,  3.  Fee-farm  rents.  2  Black.  Com.  42.  chief  or  quit. 
Rents  of  assize  are  the  certain  established  rents  of  the  free-  rents. 
riders,  and  of  the  ancient  copyholders  of  a  manor,  and  are  so 
tiled,  because  they  are  assized  and  certain,  and  •  thereby  dis. 
■guished  from  rents  for  life,  years,  or  at  will,  which  arc  variable 
id  uncertain.  2  Inst.  19. 

Those  of  the  freeholders  are   frequently  called  chief  rents ; 
\d  both  those  of  the  freeholders,  and  the  copyholders,  are  indif- 
reotly  denominated  outf-rents,   because  thereby  the  tenant 
let  quit  and  free  of  all  other  services.    2  Black.  Com.  43. 
Rack-rent  is  only  a  rent  of  the  full  value  qf  the  tenement,  or  Rack-rent. 
inr  it.    2  Black.  Com.  43. 

And  is  in  its  nature  a  rent  service.  Co.  Lit.  142,  b. 
A  fee-farm  rent  is,  where  a  rent  certain  is  reserved  to  a  man  Fee-farm  rents. 
id  his  heirs,  to  the  whole  value  of  the  land,  or  to  the  fourth 
irtof  the  value  at  the  least,  at  the  time  of  its  reservation ;  and 
its  nature  may  be  either  a  rent-cAor^e,   or  a  rent-*6c&,  ac-* 
wiling  to  the  deed  by  which  it  is  created.     Co.  Litt.  143.  2 
omg.  Rep.   890.  edit.  628. 

These  are  the  general  divisions  of   rent ;  but  the  difference  The  remedy  for 
ttween  them  (in  respect  to  the  remedy  for  recovering  them)  is  ^covering  all 
m  totally  abolished :  and  all  persons  may  have  the  like  remedy  °/e„  "•£*  di>" 
r  distress  for  rent-seek,  rents  of  assize,  and  chief  rents,  as  in        '        ' 
se  of  rents  reserved  upon  lease.    2  Black.  Com.  43. 
For  by  4  Geo.  2.  c.  28,  All  persons  shall  have  like  remedy 
r  distress,  and  by  impounding  and  selling  the  same,  in  cases  of 
■t«eeck,  rents  of  assize,  and  chief  rents,  which  hare  been  an- 
rered  or  paid  for  three  years  within  the  space  of  twenty  years, 
store  the  first  day  of  this   session  of  parliament,  or  shall  be 
mfter  created,  as  in  the  case  of  rent  reserved  upon  lease.  s.  5. 
And  a  terre  tenant  holding  under  two  tenants  in   common,  Rtnt  due  to 
mot  pay  the  whole  rent  to  one,    after  notice  from    the  £"n*nu iu  com* 
her  not  to  pay  it ;  and  if  he  do,  the  other  tenant    in  com- 
ae may  distrain  for  his  share.     Harrison  v.  Barnby,  Ea. 
I  Geo.  3.  bTerm  Rep.  240.  . 

Formerly  no  action  of  debt  could  be  sustained  against  a  tenant  *"  dl™  uJ^i'JJe 
•life,  for  rent  reserved,  because  the  land  itself,  and  the  chat-  brought  agaiiut 
h thereupon,  were  pledges  for  the  rent;  but  now,  by  8  Ann.  teuaiu  for  life. 
U.,  it  shall  be  lawful  for  any  person  having  any  rent  in  arnar, 
Millie  upon  any  lease  or  demise  for  life  or  lives,  to  bring  an 
Ron  of  debt  for  such  arrears,  in  like  manuer  as  he  might  have 

fee  in  case  such  reut  were  reserved  upon  a  lease  for  years. ._ 

I    .  r  J  When  and 

lent  is  regularly  due  and  payable  upon  the  land  from  whence  demandabu. 


Andtfrictly,  the  rent  is  deuumdable  and  parable  before  tat 
time  of  sun-set  of  the  tiav  whereon  il  ii  reseried,  although  lb 
rent  it  out  due  until  the  last  minute  of  the  natural  day,  tut  ii 
to  say,  ■ddqigbfc     %  Mack.  Con.  43.  1  Sound.  %»7. 

If  a  man  MlitA  in  fee  makes  a  lent  fur  life  or  yean,  tttm- 
in*  rent,  this  rent,  as  incident  to  tins  rerers.on,  shall  go  to  at 
heir. 

And  if  a  lease  be  mail?,  reserving  rent  at  Michaelmas,  « 
within  ten  Jays  after,  •  and  (be  rent  is  not  paid  at  Yti-hirluv, 
ac.il  before  the  ten  flays  at*  expired,  (he  lessor  or  landlord  die* 
the  heir,  and  »i»f  the  executor,  shall  have  the  renl ;  far  Ihmigti 
it  was  In  the  election  of  the  tenant  or  lessee  to  pay  the  rent  it 
Mhhaetmai,  yet  the  ten  day*  after  are  the  true  legal  tern: it 
that  the  rent  hoi  not  legally  due  before  that  time,  and  there- 
fore not  become  a  chattel  interest.  10  Co.  Rep.  127,  Ctn't 
Cote.  Croke  Ida.  301). 

So  if  the  lessor  dies  on  the  day  on  which  the  rent  ii  lob 
paid,  after  sun-set,  and  beforn  midnight,  the  heir,  and  v' lta 
executor,  shi^l  have  the  rent ;  lor  il  U  nut  due  till  the  «W* 
limit  of  the  day,  which,  ends  not  till  1 'I  o'clock,  though  * 
time  for  demanding  it  for  conveniency  be  a  convenient  tuM  lr> 
fore  the  sun  sets.  1  Sound.  2S7. 

But  though  rent,  as  incident  to  the  reversion,  shall  go  the* 
With,  and  be  payable  to  the  heir,  yet  the.  arrearages,  whirli  il* 
currtid  and  became  payable  in  the  lifUime  of  the  (estatir,  ih» 
po  to  theexecutoi  a*  part  of  his  personal  estate.  fi'voW.  Iffli 
Off.  of  Exec.  53,  54. 

For  by  33  Hen.  t,  c.  37,  the  executprs  or  adrrjinktratar"  • 
such  tenants  in  fee.sioip.li;,  tenants  in  fee-tail, .and  dru«i'W 
term  of  life,  of  rinl.se.rvices,  rent-charges,  rent-seek,  awl  ft** 
farms,  unto  whom  any  such  rent  or  fee-farm  shall  berfut.M 
not  paid  at  the  time  of  their  death,  shall  have  an  action  ofdrJ* 
for  such  arrearages,  against  the  tenants  that  ought  to  ha«p»* 
in  the  life  of  their  testator,  or  against  the  executors  and  idoio"" 
tiatorsof  the  said  tenants.;  and  it  shall  be  lawful  to  ettrysw 


•  This  il  to  be  un*iers>oodi  where  the  lime  of  fayTtierrt  it  so  limM  »  M 
rtdfn^iim,  or  reS4*ryinj[  pan  of  the  lrs*c  :  a  form  now  m  disuse ;  rt  t*"f  ■ 
practice  at  present,  to  rrseire  pajment  of  rent  on  the  mo*t  usual  fe»Bi«*"~ 
rally,  wi'buut  the  aWitiin  of  nuy  sui*  vords,  tiy  which  the  nni  !*■«»»  * 
solute^  dtia  on  the  particular  days  n  tmioiirii  in  the  deed — the  din*  «^" 
»im,  which  il  after«irds  mrM  usually  inwi'ed,  piviop  thr  lessor  rowtrf* 
entry,  if  the  rent  ihajl  U  hehiinl  or  unpaid  form  many  dan, »  toty  <* "" 
purpose  of  jtoid;"g  tlv.  lease  in  rasp  of  ron  payment,  and  dpei  net  a  ^ 
yeipueC  postpone  tbe  oauuKia  ihy  of  payment. 
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• 

mntor  End  administrator  of  any  perton,  nnte  whom  any 
tab  mt  or  fee-farm  is  doe,  to  distrain  for  the  arrearages  up- 
i  the  lands  charged  with  the  payment,  so  long  as  the  said 
ads  continue  in  the  seisin  or  possession  of  the  tenant  in  de- 
atue,  who  onght  to  have  paid  the  rent  or  fee-farm,  or  of  any 
Iher  person  claiming  the  same  only,  by  and  from  such  tenant 
f  purchase,  gift,  or  descent.  ».  1. 

In  like  manner  the  husband  may  have  action  ,  or  distrain 
m  arrears  dne  in  the  lifetime,  and  in  the  right  of  his  wife* 

3. 

And  if  the  land,  in  respect  whereof  the  rent  is  payable,^  held  A  letfthold. 
f  the  testator,  under  a  lease  for  a  term  of  years,  it  is  a  chattel 
ml,  and  as  such  shall  go  to  the  executor,  and  not  to  the  heir. 
jL  of  Exec.  53.  Godot.  190. 

Formerly, if  a  tenant  for  life,  died  within  a  current  quarter,  a.  lift  •**!* 
ad  before  the  day  whereon  the  rent  became  due,  such  rent  was 
lit  and  could  not  be  recovered  against  the  tenant  But  now 
f  11  Qto.  2.  c.  19,  .where  any  tenant  for  life  shall  die  before, 
von  the  day  on  which  any  rent  was  referred,  upon  any  d#- 
lite,  which  determined  on  the  death  of  such  tenant  for  life,  the 
atoitors  or  administrators  of  such  tenant  for  life  may  in  an  ac- 
Mpn  on  the  case  recover  of  the  undertenants,  if  such  tenant  for 
lidie^on  the  day  on  which  the  same  was  made  payable,  the 
rinokfror  if  before  such  day,  then  a  proportion  of  such  rent, 
Wording  to  the  time  such  tenant  for  life  lived  of  the  last  year, 
•r  quarter,  or  other  time,  in  which  the  said  rent  was  growing 
•c,  making  all  just  allowances.   #.  15. 

Aid  where  a  tenant  in  tail  died  without  issue,  before  the  day 
'payment  of  rent,  and  the  undertenant  paid  the  whole  to  the 
ferson  who  was  intitled  in  remainder ;  on  a  bill  filed  by  the  ex* 
Bator  of  the  tenant  in  tail,  against  the  remainder-man  for  an 
Pportionment  of  the  rent,  lord  Hardmcke,  on  the  eqnity  of 
btaboTe  statute,  decreed  it  accordingly :  and  declared  that  the 
Nskm  must  be  that  prescribed  by  the  statute,  namely,  such  a 
■•portion  of  the  rent,  as  accrued  during  the  testator's  life. 
**i*t  t.  Gee,  Ambler's  Rep.  198. 

And  by  SlHcn.  8.  c.37,  if  any  person  shall  hare  any  rents  or  A^n  of  rent 
■Mnrms/or  the  life  of  any  other  person,  and  the  said  rent  shall  recoverable  af- 
*  Unpaid  in  the  life  of  such  person,  and  after  the  said  person  lcr  the  death 
*ft  die,  he  unto  whom  the  rent  or  fee. farm  was  due,  his  execu-  **  ^c  penou. 
*a  or  administrators,  shall  have  an  action  of  debt  against  the  ^^  wable, 
**nt  m  the  demesne,  that  ought  to  have  paid  the  same,  his 
toeators  and  administrators ;  or  may  also  distrain  for  the  same 
'^earngres  upon  such  lands,  out  of  which  the  said  rent  o?  fee. 
*%H  were  issuing,  in  like  manner  as  if  such  person,   by  whose 
*ktli  the  estate  in  the  said  rents  and  fee-farms  was  determined 
4  been  in  full  life.  s.  4. 

^Vbere  the  remedy  for  the  recovery  of  the  rent  is  by  dish*ift  -^ 
fc*t  needs  no  demand  previous  to  its  being  made,  though  tye  to  m*k*2*dicL 

maud  of  tfco 


MvwdMud  **e  eBt*7  (un,ess  ■"<*  <ino«Mi  1«  diipeoiedwit 
the  rent,  of  the  lease  •),  otherwise  it  is  tortious;  becaun 

of  re-entry  is  in  derogation  of  the  gnat,  and  1 
being  once  defeated,  it  not  to  be  restored  by 
payment;  and  it  is  p resumed  that  the  tenant 
on  the  premises,  in  order  to  pay  the  rent  for  i 
of  his  estate,  unless  the  contrary  appears  by  t) 
there  to  demand  it ;  and  therefore  unless  thei 
made,  and  the  tenant  thereby,  contrary  to  th 
appears  not  to  be  on  the  land  ready  to  pay  th 
will  not  give  the  lessor  the  benefit  of  re-entry,  t 
nant's  estate,  without  a  wilful  default  in  hin 
appear  without  a  demand  hath  been  actually  on 
Co.  Lit.  201.  b.  Hobarl  207,  SOS,  331.  6  C 
Plotcden  70.  7  Co.  56.  Faughan  32. 
m"ndVdiih  *l~  IIoweTCr)'f  a  demand  >"  dispensed  with, by  the 
"'"wiiii  iiTtbe  '^e  l***6)  ''  is  Dot  necessary  to  make  one  prerio 
le*M,  for  the  lessee  has  thereby  undertaken  to  pay  th 

it  be  demanded  or  not.  Dj/er  08.  2  Dougtai 
After  this  demand,  an  entry  is  necessary  1 
landlord's  title,  yet  it  is  not  requisite  that  it  shoi 
entry ;  for  if  the  lessor  on  default  of  payment 
merit,  to  recover  possession  of  the  premises,  th 
defend  without  entering  into  the  common  rule,  t 
entry  and  ouster,  which  is  deemed  a  sufficient  c 
landlord's  entry  for  the  condition  broken,  * 
being  driven  at  the  trial  to  prove  an  actual  entry 
731.     2  Doug.  goo.  edit.  483. 

But  although  an  actual  entry  need  not  be  p 
landlord  must  at  the  trial  prove,   uotwithtUndii 
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>n  of  the  tenant,  and  on  his  paying  the  rent  in  arrear, 
>sts  into  court,  order  the  proceedings  to  be  stayed. 
>97.  Butter's  Nisi  Prius,  Svo.  edit.  97.  4  Geo.  *. 
4. 

ilthoiigh  a  demand  of  the  rent  is  required  by  the  term*  or  there  it  half 
ise,  yet  if  there  is  half  a  year's  rent  in  arrear,  and  no  *  ym'*  re"t  m 
distress  can  be  found  on  the.  premises,  the  landlord  anient  di*> 
g  an  ejectment  notwithstanding,  without  any  previous  tress, 
for  it  is  enacted^  by  4  Geo.  2.  c.  28.  that  in  all  cases 
landlord  and  tenant,  as  often  as  one  half  gear's  rent 
in  arrear,  and  the  landlord  hath  right  by  law  to  re* 
r  non-payment,  such  landlord  may,  without  any 
tmand  or  re-entry,  serve  a  declaration  in  ejectment, 
» the  same  cannot  be  legally  served,  affix  the  same  upon 
of  any  demised  messuage,  or  upon  some  notorious 
he  premises  comprised  in  such  declaration ;  which  ser> 
Fixing  of  such  declaration,  shall  stand  instead  of  a  de- 
l  re-entry ;  and  in  case  of  judgment  against  the  casual 
r  non*suit  for  not  confessing  lease,  entry  and  ouster,  it 
nade  appear  to  the  court  by  affidavit,  or  be  proved 
trial,  in  case  the  defendant  appears,  that  half  a  year's 
due  before  the  declaration  teas  served,  and  that  no 
distress  was  to  be  found,  and.  that  the  lessor  had  power 
er;  then  the  lessor  shall  recover  judgment  and 
i,  in  the  same  manner  as  if  the  rent  in  arrear  had  been 
tmandedy  and  a  re-entry  made;  and  in  case  the  lessee 
s  claiming  under  the  lease,  shall  suffer  judgment  to  be 
I,  and  execution  executed,  without  paying  the  rent  and 
together  with  full  -costs,  and  without  filing  any  bill  for 
quity,  within  six  calendar  months  after  execution  exe- 
len  the  said  lessee,  and  all  persons  claiming  under  the 
Ul  be  barred  from  all  relief  in  law  or  equity,  other 
vrit  of  error,  and  the  landlord  shall  from  thence  forth 
premises  discharged  from  such  lease ;  provided  nothing 
ill  bar  the  right  of  any  mortgagee  of  such  lease,  not 
ion,  so  as  within  six  calendar  months  after  judgment 
ition  executed,  he  pay  all  rent  in  arrear,  costs,  and  da* 
d  perform  the  coveuants  on  the  part  of  the  first  lessee. 

alf  a  year's  rent  was  due  before  the  declaration  jras 
%d  that  no  sufficient  distress  could  be  found'].  This  act 
rplexed,  but  the  meaning  certainly  only  is,  that  where 
no  stipulation  in  the  lease  for  entry  without  demand, 

notwithstanding,  enter  without  demand,  provided  six 
mt  is  in  arrear,  and  there  is  not  sufficient  distress ; 

in  such  cases,  you  must  make  a  demant).  2  Doug.  Saw. 

case  the  lessee,  or  persons  claiming  right  to  the  lease, 
hiii  the  said  time,  die  a  bill  in  equity,  such  person  shall 


not  hare  or  eontipue  any  injunction,  against  mr.b  eif  ctncnt,* 
leas  he,  within  forty  days  after  »  perfect  answer  shall  be  bled  bint 
lessor,  bring  ini'j  cuurl  such  sum  as  the  lessor  shall  Mil 
answer  rweur  to  be  due,  over  all  juii  allowances,  and  ihetkr 
cost;  taxed,  there  to  remain  till  the  hearing,  or  to  be  paid  «ata 
the  lessor,  on  good  security,  subject  to  the  decree  o<  the  root; 
and  in  case  such  bill  shall  be  filed,  the  k*sor  shall  he  ac 
bit  for  no  more  than  lie  shall  really,  without  fraud  or  wilfilM|- 
lect,  make  of  tlic  premises,  from  the  line  of  hit  entering  0» 
actual  possess ioo  ;  and  if  it  be  less  than  the  rent  re*»rred  <•»  tit 
lease,  then  the  lessee  before  restored  to  his  possession  shall  jap 
turh  lessor  what  the  money  made,  fel!  short  of  the  referred  nab 
4  Geo.  1.  c.  2R.  i.  J. 

And  if  the  tenant  shall,  before  the  trial  in  ejectment,  p»r» 

lender  to  the  landlord  or  hit  attorney,  or  pay  into  coon  all  if 

rent  and  arrears,  together  « it ii  costs,  (hen  all  proceed  iiir* 

cease;  and  ir such  lessee  shall,   upon    bill  filed,   be  ndwreis) 

exjuity,  he  shall  hold  the  demised  lands  according  to  the 

without  any  new  lease  to  be  thereof  made.  *.  4. 

Lrfh-!V        An<llly  »■ Gto-  s-  e- '  O.Itshall  be  lawful  far  (he  !auillorf,*kfi 

^  *_""  "  the  agreement  is  not  by  deed,  to  recover  a  reasonable  «tan*> 

ii  j-ict-  tion  fur  the  tenements  occupied  by  the  defendant*,  in  tin 

on  the  one,  for  the  use  awn  tnenpntion  of  what  was  M 

and  If  in  evidence  on  the  trial  any  parol    demise,  or  any  agr* 

nicnt  not  by  deed,  whereon  a  certain  rent  waa  reserved,  insll<j* 

pear,  the  plaintiff  may  make  uw  thereof  at   an  evidence  "'•  •* 

quantum  of  the  damages,  a.  14. 

Is  orer         Formerly,  if  a  tenant  for  the  life  of  another,  or  for  waa. 

bt(»|H(«-  jjpij  0|cr]  ,ne  lanJionl  could  not  distrain  for  the  rent   thai  *• 

CMX'  cam  ell  ue,  before  the  determination   of  the  lease  ;   Ocean*  »sf 

(he lease  wasdcti-rmined,hccould  not  avow  an  them  ashutmisW 

ri:i  iming  under  a  lease  that  was  ended  ;  but  to  remeily  this, it* 

provided  by  8  Am.  c.  14,  that  it  shall  be  lawful  for  any  prnA 

having  any  rent  in  arrear  upon  any  lease  for  life  or  )t»es,  or  Si 

veais  or  at  Hill,  ended  or  determined,  to  distrain  for  n 

rears,  after  the  determination  of  the  said  leaves,  in  the  tan 

ner  as  if  they  had  not  been  determined,  provided  such  dittK"* 

made  within  six  calendar  months  after  the  determination 

lease,  and  during  the  coutinuance  of  such  landlord's  title  »»»*    ' 

ii  n:t.  and  during  the  possession  of  the  tenant  from  •  (ioti** 

arrears  became  due.  *.  G,  7, 

mtii-e  And  by  4  Geo.  1.  e.  2B,  In  cave  any  tenant  for  lifter***, 

tie  taut.  Qr  ,,,!,,.,  penon  who  shall  come  into  possesion  of  any  on* 

>qu"i      under  or  by  collusion  with  sueh  tenant,  shall  wilfully  ImW 

after  the  determination  of  such  term,  and  after  demand  ■*■■ 
writing,  for  delivering  of  the  possession  thereof,  by  the  ■"**? 
whom  the  remainder  or  reversion  shall  belong,  or  his  a^rof:"" 
person  holding  ever  shall  pay  double  the  yearly  value  *f  B* 
prcmiaea  so  delained,  to  be  recite  rod  by  action  ui  debt)  **** 
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nto  the  defendant  shall  be  obliged  to  give  special  bail  ;  against 
'ttch  penalty  there  shall  be  no  relief  in  equity,  s.  1. 

Where  a  term  is  to  end  on  a  precise  day,  there  is  no  occasion 
ir  a  notice  to  quit,  because  both  parties  are  apprised,  that  Un- 
as they  come  to  a  fresh  agreement  there  is  an  end  of  the  lease  ; 
■d  if  the  landlord  before  the  time  expired  gives  notice  *  to  bis 
snant  to  quit  at  the  expiration  of  the  lease,  and  the  tenant 
aids  over,  the  landlord  is  in  titled  to  double  rent.  Messenger 
^Armstrong,  Afcc.  26  Geo.  9.     1  Term  Rep.  63. 

And  by  11  Geo.  2.  c.  19,  If  any  tenant  shall  give  notice  ofof»ft«  having 
b  intention  to  quit  the  premiss,   and  shall  not  accordingly  ^'/j^'^X 
Miter  np  the  possession,  at  the  time  in  such  notice  contained,  g^jj^  ** 
sis  said  tenant,  his  executors  or  administrators,  shall   pay  to 
nn  landlord  double  the  rent  which  he  should  otherwise  ham 
aid.    1. 18. 

.-it  has  been  decided,  that  a  tenant  by  parol  demise  from  year 
■Vyear,  is  within  this  statute,  and  liable  to  pay  double  rent, 
dadoes  not  quit  after  giving  notice.  Timmins  v.  RovcLhony 
fell  5  Geo.  9.     3  Burr.  1603. 

And  it  is  not  material,  whelher  the  notice  is  m  writing  or  not  • 
tfrtf  the  tenant  gives  parol  notice  that  he  will  quit,  it  is  sutfi • 
Bat,  and  subjects  him  to  double  reut  if  he  does  not.  Sam* 
mm.    9  Buit.  1609. 

r- 

r  ■  ii 

f"*  la  this  cmie  the  tenant  had  but  two  mentht  previous  notice  ;  therefore  it 

f*tn  that  reatonahle  notice,  prior  to  the  expiration  of  the  term,  to  quit  at 

■Stat)  of  the  tern,  is  soficiemt  to  charge  the  tenant  with  double  rent,  under 

•t)  above  att. 

Huuft  herein  such  notice  as  pear*  to  differ  from  the  notice  which  is  neeeasarr 

lTht« 


c 


between  the  parties  to  give  or  accept  other  or  lew  notice :  as  for 
»le,  if  there  be  a  lease  for  a  year,  commencing  at  Lady -day  ,and  by  cou« 
•if  both  parties  the  tenant  continue  in  possession  after  the  expiration  of 
jrear,  the  law  implies  a  tacit  renovation  of  tbe  contract:  they  are  sup* 
""  ij  tobave  renewed  the  old  agreement,  which  wns  to  hold  for  a  yjrar,  but 
it  is  tiecessary,  for  convenience  sake,  and  the  law  requires,  that  if  either 


gtyahonld  be  indined  to -change  his  mind,  he  should  give  the  other  one 
Hfsi 


u-  ^w./'s  notice  l>efore  the  end  of  the  next  or  any  following  year  ;  there- 
^  tbe  notice  in  this  case  must  be  delivered  at  Michaelmas  to  quit  at  Lady* 
V*  and  hail  a  year's  notice  to  quit  at  any  other  time  would  be  bad. — In  this 
*nt**iiBO  difference  between  land  and  houses ;  and  it  is  further  observable 
^ajgaatiaffts  notice  may  in  some  cases  be  insufficient,  for  respect  must  be 
jj»  to  tbehnown  and  Customary  divisions  of  the  year,  if  the  premise*  are 
P*W  and  the  rent  is  computed  by  suck  divisions  j  as  for  instance,  if  pre* 
**«**«  taken  from  Michaetmus,  a  notice  delivered  on  March  S6th  to  quit 
IJiaylsntU'  59th  following  (although  there  are  more  than  six  calendar 
**itne)  will  be  bad  ;  for  according  to  the  customary  division  of  the  year, 
ease  awJfyeaVf  notice.— However,  if  the  Jetting  is  without  regard 
mason  quarter  days,  as  ftomJuty  14th  or  auy  other  specific  day* 
hs  notice  seems  to  b*  sufficient.  BuiUr**  Ni$i  Prius,  go*,  edit.sfc* 
£*?.  Iff*.     1  T$rm  Hip.  63,  I*?. 


F%atatai 


impounded,  till  the  owner  nukes  satisfaction ; 
right  of  distraining,  by  replevying  tbegoods.     3 

The  serf  ice*  or  reut,  for  which  the  lord  mi; 
be  certain,  or  mch  u  may  be  reduced  to  a  certa 
wise  the  lord  cannot,  in  hi*  atowry,  recover  < 
no [i- performance  or  non-payment,  when  thejii 
mine  what  injury  he  has  sustained ;  but  if  the 
his  lord,  to  sheer  all  bis  sheep  feeding  in  such  ; 
certain  enough,  because  it  is  easy  to  compute  tl 
in  the  precincts  of  the- manor;  and  consequent] 
the  lord  is  at  in  employing  other  hands  to  do  I 
what  damages  he  sustained  by  the  omission  of  1 
Lit.  96. 

So  the  lord  may  distrain  *  for  a  reliefs  whicl 
of  money  that  the  freeholder  payeth  unto  bis  lo 
of  his  ancestor,  when  he  taketh  possession  of 
1  Rot.  Abr.  665.     GVl.  Lit.  83. 

For  though  these  are  not  annual,  yet  as  pai 
profits,  they  arc  recoverable  in  the  same  ma: 
DUt.  7. 

Anil  a  relief  is  distinguishable,  either  as  relit 
lief  custom.     Coke'*  Cop.  C.  25. 

The  relief  u-nice  is  the  ancient  relief,  which 
Ion!  at  or  before  the  entry  of  the  heir,  or  ni 
the  land;  it  was  anciently  paid  in  money,  and 
pcrly  a  service,  as  a  perquisite  or  incident  to  tl 
Gilberts  Dist.  7. 

It  arose  from  this,  that  whilst  the  feud  wai 
precarious,  the  lords  used  upon  the  death  of  thi 
before  the  heir  was  admitted  into  the  feud,  to  o 
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• 

unseating  to  it,  upon  the  establishment  of  the 
t  Dist.  7. 

er  lands  in  fee-simple  are  holden  by  a  rent,  relief 
common  right,  upon  the  death  of  a  tenant ;  the 
.  c.  24,  which  abolished  the  feudal  burthens,  hav- 
reserved  the  reliefs  incident  to  socage  tenures. 
87.     3  Levinz  145. 

ft  is  that  which  is  paid  upon  the  death  or  aliena* 
eholder  according  to  the  custom  of  the  place. 
.  2.  c.  1*  p.  131.  Co.  Cop.  s.  25. 
of  two  sorts,  the  heriot  service,  for  which  thet  Herioto. 
in  or  seize,  and  the  heriot  custom,  for  which  he 
:  distrain ;  the  former  are  such  as  are  due  upon 
ation  in  a  grant  or  lease  of  lands,  and  therefore 
»  more  than  a  mere  rent :  the  latter  arise  upon  no 
ion  whatsoever,  but  depend  merely  upon  imme. 
td  custom.  2  Black.  Com.  422.  2  Sound.  166. 
31.     Gilbert's  Dist.  8. 

ined  to  be  a  render,  or  customary  tribute  of  the 
>ther  goods  and  chattels,  payable  to  the  lord  of 
\  decease  of  the  owner  of  the  land.  2  Black. 
id's  Inst.  b.  2.c.  I.  p.  131. 
sometimes  the  best  live  beast,  as  the  best  horse, 
hich  the  tenant  dies  possessed  of ;  sometimes  the 
goods,  under  which  a  jewel  or  piece  of  plate 
•d.  Black.  Com.  424.  Spetm.  Rem.  32. 
uch  heriot  custom  obtains,  the  property  of  the  he* 
in  the  lord,  upon  the  death  of  the  tenant ;  be. 
e  of  the  best  beast  is  in  the  lord,  and  not  in  the 
lence  it  is,  that  the  lord  may  seize  the  heriot 
rcr  be  finds  it,  either  on  the  tenant's  land,  or  off  it, 
king's  highway  ;  and  if  it  be  eloigned,  that  is  car. 
place  unknown,  he  may  have  trespass  or  detinue 
bringing  the  action  determines  the  choice  for 
if  he  had  seized  at  first  ;  and  whoever  takes  it 
roperty,  which  was  rested  in  the  lord  by  the 
enant :  but  in  the  case  of  such  eloignment  the 
train  the  tenant,  as  he  may  for  the  heriot.servicc, 
stress  was  introduced,  for  the  recovery  of  feudal 
h  the  heriot  custom  is  no  part.     Gilbert's  Dist. 

>een  .  doubted  whether  the  lord  might  seize 
vice;  because  that  being  part  of  the  feudal 
from  the  tenure,  between  the  lord  and  tenant, 
governed  by  the  same  regulations,  with  the 
;  and  therefore  inasmuch  as  where  the  tc- 
f  a  capon,  a  hen,  or  the  like,  the  lord  must 
cannot  seize  as  for  his  own  property ;  so  nei- 
•  to  seize  for   a  henoUserjncet     But  it  now 


■V  ten  or  twenty  shilling*  in  lien  of  ft  harlot,  by  * 
and  tenant  are  both  bond,  if  It  bean  inousutaol 
torn:  Imti  new  composition  of  thissortwitt  not 
seafatfres  of  either  party  ;  for  that  mw>Ii  to  t 
ww  cotton,  which  1a  aow  hapoasibU.  •  Btmtk.  i 
Cop.  i.  31. 

If/,  ji  tlutrrnforjines  and  amercauatt  J, 

w"  !wni,  TflL*  «»*.«**  i*l*tw  to  transactions  in  a.  court 
jadDjm.Ltd.  *  allowable  cither  for  a  _/in*  imposed  by  the  af 
aaatrwawli  m*s***edbg  the  jury, on  persons  guilt 
or  any  other  crime  f  rewn  ial»le  or  cognizable  in 
Joe.  38*.  1  Rot.  Jtr.  664.  8G-.  38,41.  II 
lacoiut'bura.  Bntforamerceatenta  in  a  court-baron,  the  k 
train,  but  i*  put  to  bii  action  of  debt  for  recore 
Cop.  i.  28.    1  Rot.Abr.1W.     \\d>.4b.GUbn 

for  court  barona,  in  which  the  suitors  an 
been  instituted  for  the  prirate  ailvauUs/e  of  thi 
case  of  the  tenant*  of  the  manor;  and  1  be  ame 
being  imposed  only  for  the  lord's  ad  vintage,  ant 
suit  to  his  courts,  or  performing  the  service  du 
amercements  only  create  adebt  for  the  lord,  to  be 
king's  court,  that  the  justice  af  it  may  be  than 
Cro.  Elix.  US. 

But  if  the  lord  can  jWMcriftr  inadbtressfor  ti 
then,  the  distress  becomes  lawful ;  because  such 
Is  presumed  to  be  founded  an  a  grant  01 
by    which   they     subjected     taemjelfea    .to 

■nil      thnnrh     rh«      vnn<     wWh     rrMtml      11m 
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-baron,  without  prescription ;  because  the  king's 
jht  to  be  collected  in  the  most  expeditious  manner. 
r48. 

t$,  being  originally  derived   out  of,  or  rather    ex-  In  court. I«oti. 
>ra  the  sheriffs  torn,  are  therefore  courts  of  record, 
is.     Gilbert's  Ditt.  11. 

eets9  though  the  lord  or  his  steward  presides  as 
he  court  is  curia  domini  regis  >  and  was  at  first  esta- 
junish  trespasses  and  public  nuisances,  which  aroso 
irectnets  of  the' leet,  as  the  torn  through  the  whole 
bert'sPise.lt. 

support  the  jurisdiction  of  the  court,  the  judge  was  Finei. 
the  same  power  with  the  judges  above;  and  there- 
rard/or  any  contempt  in  the  court  t  might  impose  a 
)eing  a  judgment  of  the  king's  court  of  record,  or  eat- 
it  which  the  steward  might  cither  imprison,  or  levy 
the  goods  and  chattels  of  the  debtor.  Gilbert's  Dist. 

™^  4f  ^_a, 

e  it  hath  been  held,  that  the  steward  may  impose  a 
man,  if  he  be  present  in  court,  for  refusing  to  be 
stable,  and  may  distrain  for  the  same.  5 Co.  38. 41. 
10.  5.46. 

n  oweth  suit,  and  refuseth  to  be  sworn,  or  if  a  bai- 

t  refuseth  in  court  to  execute  his  office  ;  these 

smpts  to  the   authority   of  the    court,  for  which 

may    fine,  and    levy  distress.      Dalton's   Sher* 

transgression  out  of  court,  of* which  the  court  has  Amercement 
is  for  not  appearing  at   the   leet,  or  the  like,  the 
t  fine  and  imprison,  but  may  order  the  defaulter  to 
and  direct  the  jury  to   atteer*  the  amercement  on 
hich  he  may  issue  a  distringas  for  the  levying  of 
aent.  Gilbert's  Dist.  12.  14. 
nd  amercements  in  the  leet,   the  lord  may  either 
sell  the  distress,  or  else  he  may  impound  the  dis- 
m  it  is  replevisable.  8  Co.  41. 
ocess  that  levies  this  debt,  is  in  the  books  called 
it  as'  the  distringas  or  levari  facias  for  levying 
nd  amercements  issued  in  the  king's  name,  and  as 
likewise  sell  this  distress,  it  is  rather  to  be  esteem. 
ire  of  an -execution ^  than  a  distress,  in  the  genuine 
rord  ;    because  distresses  were  not  formerly  liable 
ing  no  more  Chan  pledges  to  compel  the  tenant  to  N 

services.     Button's  Sher.  401.     Finch  125.     8 


tax  and  moderate  the  general   amercement/  according  \o 
rcunastance*  of  the  offence.    4  Black.  Cam.  379. 


TRaym.  204.  1  Keble  701: 739.  745. 

No  bailiff  can  lawfully  distrain  for  any  sue 
merit,  without  a  special  warrant  for  so  doiri 
ict forth  by  htm  in  an  avowry  or  justification 
3  Mod.  138.  Cro.  Elte.  608.748.  Moor.  0. 
Salkeld  107.    " 

IF.  A  dittrcu  for  amercements  on  t 

If  a  township  be  amerced,  and  they  by  co 
tain  sum,  on  every  inhabitant  for  the  raising 
yciic  agree  that  if  it  be  not  paid  by  inch  a  day 
sons,  appointed  for  that  purpose  by  the  town 
for  the  sum  assessed  on  each  inhabitant :  tl 
tress,  because  consented  and  submitted  to,  by 
those  persons  who  are  to  pay  the  tax.  And 
ponable,  because  the  raising  the  tax  in  tha 
the  ease  of  the  inhabitants,  in  regard  the  p 
otherwise  leyy  aud  collect  the  amercements* 
%  c.  9. 

V.   A  distrctsfor  beattt  damage 

■-A  man  may  distrain  beasts  dam  age. feat' 
damage,  or  trespassing  upon  his  land.  For  i 
able,  that  thu  owner  of  the  land  should  ilefei 
jury,  by  driving  out  the  beasts,  and  likewi 
the  thing,  that  did  the  injury,  in  a  public 
jit-nsation  be  made  for  the  trespass :  for  o 
never  find  the  person,  whose  beasts  comnii 
FUta  lol.  Bro.  tit.  Dirt.  Pi.  3.  GUBerPi  . 
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A  greyhound  may  be  taken  dam  age- feasant  running  after 
toues  in  a  warren.  So  may  a  ferret  brought  into  a  warren, 
Zhcon's  Jbr.  116. 

But  if  a  man  brings  nets  and  guns  through  my  warren, 
umot  take  them  out  of  his  hands.     1  lioL   Abr.  664.     Cro, 
lfc.248. 

:  Tet  if  men  are  rowing  upon  my  water,  and  endeavouring 
their  nets,  to  catch  fish  in  my  several  piscary,  I  may  take 
oars  and  nets,  and  distrain  them  as  damage- feasant,  to 
fcp  their  further  fishing :  but  it  is  not  lawful  to  cut  their  nets. 
*.  Car.  223. 

And  it  was  formerly' held  that  if  a  man  rode  upon  corn,  his  horse 
If  distrainable  damage-feasant ;  a::d  might  be  led  to  the  pound 
tth  the  rider  on  him.  But  this  is  now  denied  to  be  law;  for 
(the  case  of  Storey  v.  Robinson,  the  court  decided,  after  full 
gnment,  that  such  a  distress  cannot  be  supported:  for 
It  were  permitted  to  a  party,  to  distrain  a  horse,  while  any 
bion  is  riding  him,  it  would  perpetually  lead  to  a  breach  of 
»  peace.     6  Ter.  Rep.  138. 

a  man  takes  cattle  and  puts  them  into  the  land  of  another 

the  tenant  of  the  land  may  take  these  cattle  damagc-fca* 

though  the  owner  was  not  privy  to  the  cattle's  being  da- 

easant,  and  he  may  keep  them  against  the  true  owner, 

is/action  of  the  damages,     J  RoL  Abv9  G65,    Rol.  Rip% 

it  if  a  man  coming   to  distrain  damage-feasant,  sees  the 

on  his  soil,  and  the  owner,  »on   purpose,  chases  then} 

tie/ore  they  are  taken,  he  cannot  distrain  them  ;  and  if  he 

the  owner  may  rescue  them :  for  distress  damage-feasant 

strictest  distress  that  is ;  and  the  thing  distrained  must  be 

in  the  very  act;  for  if  the  goods  are  once  off,  though  on. 

pursuit,  the  owner  of  the  ground  cannot  take  them.     Co, 

101.     12  Mod.  661. 

if  many  cattle  are  doiug  damage,  and  a  man  distrains 

One  of  them)  it  shall  be  answerable  for  its  own  damage 

r9  and  not  for  the  damage  done  by  the  others ;  but  this  doe? 

lode  him,  from  bringing  an  action  of  trespass,  for   the 

done  by  those  which  he  Omitted  to  distrain.     12  Mod, 

Commoner  may  justify  the  taking  of  the  cattle  of  a 
upon  the  land  dainage-feasaut,       Year   book  30, 

27. 

this  was  admitted  in  a  late  case,  where  the  question  upon, 

rowry  for  damage-feasaut,  was,  u  whether  one  commoner 

another  commoner's  cattle,  with  which  he  has  over- 

the  common  beyond  his  stinted  number  of  cattle?"  and 

ease  it  was  determined,  that  such  a  right  to  distrain 

■poo  thjs  distinction,  that  wherever  there  is  a  coloup 

fht  for  putttog  m  tne  ratt,e>  a  commoner  cannot  <Hs,* 


\-s 


also  a  ngnr  cm  common  orer  tne  tame  new, 
entered  into  for  their  mutual  advantage,  agr 
that  neither  of  them  shall  exercise  their  reap 
certain  term  of  years,  and  each  party  covcua 
during;  the  term  the  cattle  of  B.  come  upon 
mav  distrain  them  damage-feasaut.  IVkitem 
Black.  4. 

So  alio  where  A.  devised  to  B.  under  ay 
a  dwelling  hause,  and  also  the. milk  and  cal 
cows,  to  be  provided  by  A,  and  to  be  run,  1 
at  A.'s  expenre,  on  certain  doua  belonging 
enumerated  in  the  lease ;  A.  covenanting  tha 
a  mare,  and  that  no  otker  itock,  than  th*  (a 
the  mare,  ihovld  feed  mnd  depmiture  on  tketi 
the  term.  Notwithstanding  the  terms  of  I 
several  other  cows  to  depasture  in  the  said 
traiued  tbem  :— The  Court  held  that  this  A 
wa»  a  demise  of  the  soil,  and  eiclnsire  nan  a 
should  grow  on  the  closes  particularly  en umi 
and  that  the  lessee  so  having  the  sole  and  end 
occupation  of  these  closes,  might  well  distrait 
damage  there.     Burt  ».  Moore,  5  Term  ftej 

But  a  tenant  holding  over  after  the  eipirati 
not  distrain  the  landlord's  cattle  as  damage-f 
put  upon  the  premises,  by  way  of  taking  po 
t.  Coitar,  7  Ter.  Rep.*31. 

Andaman  may  distrain  cattle  damage-rc 
for  otherwise,  perhaps,  the  cattle  will  be  f 
take  them.     C*.  Lit.  141.  7  Co.  7.     0  Co.  6i 

Hut  if  the  owner  of  the  cattle  tender  arnet 

(rut.    thp  riittma  will  he  unlawful  -    and  «• 


DISTRESS.  «T7 

When  (hey  are  Impounded,  they  are  only  in  the  nature  of  a 
ledge  or  security,  to  compel  the  performance  of  satisfaction, 
mK  mist  remain  impounded,  till  the  owner 'makes  satisfaction  or 
B«test9  the  right  of  distraining  by  replevying  them :  wherefore  ' 
I  hath  been  held,  that  the  distrainer  is  not  at  liberty,  to  work 
r  «se  a  distrained  beast  in  any  manner  whatever,  unless  in 
Itee  of  necessity,  and  for  the  benefit  of  the  owner,  as  to  milk 
dlch  kine,  because  otherwise  they  would  be  spoiled,  and  so  of 
belike.  3  Black.  Com.  13.  Cro.  Jac.  148. 
'.  And  if  the  cattle  escape  from  the  pound,  the  party,  although 

t'  hath  not  received  any  satisfaction  for  the  damage,  cannot 
trwards  bring  an  action  for  the  trespass.     Saikeld  248. 

\  VI.  A  distress  for  toll  in  a  fair  or  market. 

fcHere  the  law  is  clear,  that  where  a  lord  hath  a  fair  or  market 

6 prescription,  and  hath  used  to  take  toll  of  cattle  sold,  if  such 
I  be  not  paid,  the  lord  may  seize  any  of  the  cattle  so  sold, 
retain  them  till  satisfaction  be  made  him  for  the  toll;  for 
prescription  is  built  on  a  grant  of  the  king,  which  by  length 
time  is  supposed  to  be  worn  out,  and  that  grant  was  origi- 
made  for  public  utility ;  fairs  and  markets  being  instituted 
more  convenient  supplying  the  subject  with  the  necessa- 
iaad  conveniences  of  life :  and  therefore  every  subject  that 
there  may  very  reasonably  be  charged  for  that  conveuiency, 
a  moderate  toll ;  and  the  lord  hath  the  advantage  of  the 
as  a  compensation  for  the  mischief  done  to  his  soil,  by  the 
sold :  and  as  the  lord  might  have  distrained  the  beasts  for 
'.-feasant,  if  he  had  not  such  fair,  so  he  may  distrain  for  ' 
toll,  which  is  in  nature  of  a  compensation  for  that  damage. 
It  should  seem  reasonable,  that  where  the  fair  or  market 
its  merely  by  grant  from  the  crown — as  where  the  fair  is 
fly  created  by  grant,"  and  toll  thereby  given  to  the  grantee, 
it  he  may  distrain  for  such  toll;  for  he  who  bears  the  burthen'  • 
fhi  to  receive  the  projit,  and  an  action  of  debt  would  be  no 
fcedy  ;  but  this  distress  is  also  only  a  pledge  to  be  detained 
tatisfection  made,  and  doth  not  seem  to  be  within  the  statute 
he  sold.     1  Rok  Abr.  666,     Raym.  233.     Hob.  187. 

"VII.  A  distress  for  the  breach  of  a  bye-law. 
k. penalty  inflicted  for  a  breach  of  a  bye  law  *  may  be  levied  < 


A»  If  a  corporation  having  power  make  a  bye  law,  and  a  penal  sum  for 
performance  thereof,  to  be  recovered  "by  distress,  this  is  good.  5  Co. 64. 
Ig  »  bye-law  to  levy  fines  by  distress  and  sale  of  goods,  is  illegal  and 
.  3  Lev.  881,  283. 

■klbercan  a  subject  be  imprisoned  for  the  breach  of  any  bye-law,  though 
go  csprcesly  ordained  by  the  power  that  made  the  bye-law,  because 
Igmnsonments  are  against  Afug.  Char,  and  the  bye -law  appointing  it 
feTvoid,  at  being  agaiou  tbe  law  of  the  land.     Gilbert's  Di$t.  23. 


Out  where  the  corporation  can  prescribe  in  t 
may  lawfully  distrain  for  the  penalty,  because 
right,  is  grounded  on  a  byclaw,  originally 
remedy,  for  rccorery  of  the  penalty,  and  th 
though  the  bye-law  on  which  it  is  grounded, 
time  worn  out  or  loft.     Gilbert' t  Dut.  24, 

Fill.  A  distress  under  the  warrant  of  a  jus 

Ifttur*  of.  These  diitrcssrs  are   partly  analogous   to  thi 

at  common  law ;  but  more  strongly  resemhk 
process  of  execution,  by  seizing  and  selling 
debtor  under  a  writ  of  fieri  fadot.  1  Burrow 
But  it  is  not  intended  in  this  place  to  emttnei 
where  a  magistrate  lias  power  to  levy  penalties 
rial  acts  of  parliament,  by  distress  and  sale :  f 
Ian1,  reference  must  be  had  to  the  respcrtife  t 
this  work  :  all  that  we  shall  here  consider,  i«,  1 
diction  of  the  justieet  in  rerpect  of  tuck  dittt 
Ay  fhefolioKin^  statute*. 

/uititejto  linii  And  by  17  Geo.  9.  c.  90,  it  is  enacted,  T 
itbrirKir-  where  anr  justice  is  impowervd,  by  act  of  pa. 
IbvViac for™  a  warran*  *'  distress,  for  letyiog  of  any  pen  alt 
■  ijroi"-h«  sum  of  money  directed  to  be  paid  by  inch  set, 
duirci),  ful  for  the  justice  therein  to  order  the  goods  S( 

to  be  sold  within  a  certain  time  to  be  limited 
not  1r»  Dim     to  as  such  time  be  not  less  than  four,  nor  mori 
jwnr,  hut  !R"r»  unless  the  penalty,  or  sum  of  money  for  wl 
tLmei-imrr*.  sha!l  ^  ^^  ,0reUier  with  the  reasonable  c 
and  keeping  such  distress,  be  sooner  paid.     i. 
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fcrotideJ,   that  nothing  herein  shall  extend  to  alter  or  repeal  *?*'1!°nJil!*! 
njr  provisions  relating  to  distresses,  tor  the  payment  of  tithes  iu7  £3  vv.3» 
ttd  church  rates  by  quakers,  contained  in  the  acts  7  &  8  Will* 

*  c.  34,  and  1  Geo.  1.  s/af.  2.  c.  6\  s.  3. 

Glutei*  warrants  of  distress,  granted  by  justices,  are  in  many  ^JJJJima?  be 
utances  ineffectual,  by  reason  of  the  goods  being  out  of  the  executed  in 
urisdiction  of  the  justice  >  it  is  enacted   by  33  Geo.   3-  c.  55.  another 
hat  in  all  cases,  where  any  money  may,  by  the  warrant  of  any  county* 
istice,  be  directed  to  be  levied  by  distress ;  if  sufficient  distress 
ionot  be  found,  -within,  the  jurisdiction  of  the  justice  granting 
■ch  warrant,   on  oath  thereof  made  by  one  witness,  before  any 
■sticeofariy  other  county,  or  place  (which  oath  shall  be  by  him 
Citified  by  indorsement  (I)  on  such  warrant),  such  money,  or  so 
inch  as  may  not  hare  been  before' levied,   shall,    by  virtue  of 
•ch  warrant  and  indorsement,  be  levied  by  the  person  to  whom 
flch  warrant  shall  havo  been  originally  directed,  by  distress  and 
tfe  of  the  goods  of  such  person,  in  such  other  county ;  and  the 
ioney  arising  by  such  distress  and  sale  shall  be  applied  in  like 
*nner,  as  if  sufficient  goods  had  been  found  within  the  juris* 
ction  of  the  magistrate,  originally  granting  such  warrant;  and 
Oo  such  distress  can  be  found,  such  offender  shall  forthwith 

*  proceeded  against  according  to  law:  and  no  justice  who 
all  indorse  any  certificate  upon,  or  authorize  the  execution  of 
ch  warrant,  not  granted  within  his  jurisdiction,  shall  be  an- 
rerable  for  any  irregularity  committed  in  the  obtainiug  or 
lilting  of  such  warrant.  i.  3. 

In  respect  to  these  distresses  under  a  warrant  of  justices  of  the 
Ace  ;  it  is  said,  that,  where  an  act  of  parliament  orders  a  distress 
*1  sale  of  goods,  this  is  in  the  nature  of  an  execution,  and  the 
Cliff  shall  not  make  replevin  of  them ;  and  if  in  such  case 
fe  sheriff  should  make  replevin,  he  would  subject  himself  to  an 
tachment;  for  goods  are  only  replevisable  where  they  ,havc 
«to  taken  by  way  of  distress.  4  Bac.  Abr.  375.  2  Mod.  208. 
bijiA.  14.  i  Strange  1184.  Buller's  Nisi  Pr.Xvo.  ed.  53. 
^ii        ■■         ■  -    ■        ■  1  1     1  ■   1    ■■  1  j 

I.  The  form  of  such  indorsement. 

onmouth  shire  1/JP  one  of  his  majesty's  justices  of  the  peace 
to  wit.  jiit  and  for  the  said  county,  do  hereby  certify 
atf  oath  hath  beert  this  day  made  before  we,  by  C  C  the  con* 
table  named  in  the  izithin  warrant,  that  he  the  said  C  C,  hath 
?  tirtue  thereof,  made  diligent  seafch  for  the.  goods  and  chat" 
Ct  of  the  tcithin  named  O  O,  and  that  he  can  find  no  sufficient 

*+di  and  chattels  of  him  zcith/n  the  county  of xcherc- 

»  the  within  mentioned  sum  of  ■  may  be  levied:  These 

*V  therefore  to  authorise  the  said  C  C,  zc ho  briwgeth  to  m£ 
K#  warrant,  and  all  other  persons  to  xthom  the  said  re  arrant 
^directed  [if  it  is  directed  to  more  than  one  person,  otherwise 
toil  such  words]  to  execute  lite  same  tsithin  the  said  county  of 

K*    Given  uruLr  my  hand  and  scal}  this day  of        ■    ■ 

■  the  year  of  our  Lord 


9*  Geo.  3.  e.  4-1.  *.  B.  *'  which  protects  cm 
officers,  distraining  under  the  authority  o 
warrant,  from  any  action,  until  demand  mat 
usual  place  of  abode,  by  the  party  iateodti 
action."*  Bit  the  Covkt  l"eld  that  an  art 
no'  an  action  wiltiin  that  statute;  for  that 
to  actions  brought  for  the  recovery  of  a  con 
mage*,  but  the  proceedings  in  replevin  are  it 
hire  the  goods  again  ;  and  to  deprive  the  [ai 
by  if  pterin,  irouid  be  productive  of  great  ii 
no  damage',  which  a  jury  is  properly  autb< 
compensate  the  toss  of  a  particular  chattel, 
mar  be  for  eier  deprived  of,  if  he  were  to  b 
suing  a  replevin.  <•  EatTt  Rep.  IKi.  2  Smil 
The  court  decided  this,  on  the  authority  of  M 
2  Sir  If.  Blackstune's  Sep.  1330.  hi  which  a 
te  rained,  "  that  the  action  of  replevin  was  : 
*■  to  which  the  above  statute  had  been  never  H 
and  Pearson  v.  Robert,,  tFilless  Rtp.  068. 
decided,  that  an  action  of  replevin  could  not  be  I 
persons  making  a  distress,  for  not  per  form  i 
duty,  as  a  demand  had  not,  previous  to  to 
thereof,  been  made  of  the  justices  warrant. 
il'UUi  there  distinguished  between  a  repta 
mandatory  writ  to  the  sheriff  to  have  the  g< 
it  stated  not  to  be  idihin  the  ttaiale,  and  rep 
recover  damages.  But  Ln.  Elltnborougk,  ( 
uig  the  opinion  of  the  court  inthe  above  case  o: 
kinty  said  that  the  distinction  taken  in  WiUeft 
action  of  replevin  where  damage*  are  to  be  rec 
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him ;  or  by  plaint  in  the  sheriff's  court,  the  immediate  prow. 
u  upon  which  is  a  precept  to  replevy  the  goods  of  the 
rty  levying  the  plaint :  both  these  modes  of  proceeding  are 
rem,  that  is,  to  have  the  goods  again;  and  if  so  and  there 
ould  be  no  action  of  replevin,  for  the  recovering  of  damages 
If ;  then  the  -case  in  Wiliest  Rep.  and  Miiward  v.  Coffin, 
3  authorities  to  shew  that  the  statute  does  not  extend  to  a 
le  of  this  nature — accordingly  there  was  judgment  for  the 
untiff.    6  East's  Rep.  286.  288. 

And  where  the  time  for  payment,  limited  by  the  statute, 
s  elapsed,  subsequent  to  conviction,  the  justice  may  issue, 
be  thinks  fit  in  his  sound  discretion,  a  warrant  to  levy  the 
nalty,  without  stating  thereon  any  previous  demand  *  ;  For 
lere  the  stat.  42  Geo.  3.  c  90.  authorised  a  justice  of  the  peace 
make  an  order  for  the  payment  of  servants'  wages  in  certain 
les,  (viz.  in  the  cases  of  inrolment  to  serve  in  the  militia, 
der  the  stat.  42  Geo.  3.  c.  90.)  and  directed  (see  sec.  61, 
that  act),  that  in  case  of  refusal  or  non-payment  of  any 
ms  so  ordered  to  be  paid,  by  the  space  of  twenty-one  days 
zt  after  such  determination,  such  justice  may  and  shaU 
ne  forth,  his  warrant  to  levy  the  same  by  distress  and  sale, . 
ring,  in  a  subsequent  clause,  a  power  to  appeal  to  the 
xt  sessions:  and  it  appeared  that  the  master  upon  the 
dung  of  such  order,  had  so  appealed  to  such  next  ses-  • 
»ns,  which  was  held  after  twenty-one  days  from  the  date 
the  order,  and  that  such  appeal  had  been  dismissed ;  tho 
stice  having  upon  the  expiration  of  twenty-one  days 
%r  such  appeal,  issued  a  warrant  of  distress,  it  was  held 
at  he  was  well  warranted  in  so  doing,  without  proof  of 
y  demand  having  been  made  subsequent  to  the  appeal  \  and 
awrencc  and  Le  Blanc,  Justices,  did  not  think  that  any  de- 
md  was  necessary,  as  the  magistrate  is  required  to  issue  his 
irrant,  in  case  of  refusal  to  pay  the  money  ordered,  or  on 
>n- payment  of  it  for  twenty -one  days.  Aud  the  former  said 
at  a  person  who  is  bound  to  pay  money  to  another,  is  re- 
tired to  find  out  his  creditor,  if  in  England,  and  to  tender 
bi  the  money.  Wootton  v.  Harvey,  6  EusVs  Rep.  75. 
And  where  a  distress  is  made,  under  the  warrant  of  a  justice 
the  peace,  and  such  distress  is  insufficient  to  answer  the  pe- 
dty,  a  second  distress  may  be  taken ;  for  in  the  case  of 
vtchins  and  Chambers,  where  one  of  the  questions  was, 
Whether  a  second  distress  could  be  at  all  justified,  when  there 
II  enough,  which  might  have  been  taken  upon  the  first,  if 
fe  distrainer  had  then  thought  proper  ?*'  it  was  resolved,  that 
San  who  has  an  entire  duty  shall  not  split  the  entire  sum, 

^*-^— ..  i    ■      i  *   — fai  ■  ■  ■  —  ■    ■  i  ■  ii  .— — ■        i  *     — *— — mm — 

'  Tins  is  analogous  to  the  right  of  the  landlord  to  distrain  without  pre  • 
*»  demand  oftbe  rent/  the  distraint  being  iu  law  considered  as  a  le^al 
•ud. 
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and  iliMr.un  Tor  one  part  of  it  at  on"  time,  tod  for  other  part 
of  it  at  mother  time  ;  and  so  totie\  quottes  toe  se*ml  [bmh 
for  ihai  is  great  ajpffliliB.  'lut  if  a  man  MfaH  for  (k 
whole  trim  thai  is  iluc  to  him,  and  only  tnntaket  the  value  gf 
the  |Ou't  seized,  which  may  be  of  very  uncertain,  or  ens 
or  fanciful  *alue,  as  pictures,  jewels,  i 
1  the  like ;  there  is  no  reason  why  he  should 
complete  his  t\<cuf ion  by  another  seizure:  for  to 
can  the  officer  who  seize?,  judge  of  the  real,  or  pcrhapi  iaiJr* 
nary  »a!oe  of  the  horses  or  goods  seized  (  The  value  of  ilia 
amy  be  quite  unknown  to  him,  or  may  depend  upon  whinui 
fancy.     1  Uurrom  589. 

And  It  w  to  the  advantage  of  the  owner  of  the  good! 
ahisshould  be  so:  it  is  better  for  him  that  the  olticershoiU 
be  at  liberty  tu  seize,  a  second  time,  in  cue  he  makes 
■ulTicient  seizure  the  lint  time;  or  else  it  might  induce 
tli«  necessity  of  taking  elferts,  of  a  very  great  value  it  Sot; 
fur  if  he  U  to  be  precluded  from  thus  making  up  the  (It'firiw, 
he  will  certainly  take  rare  not  to  take  too  little  at  the  £n> 
1  Burr.  5S». 

IX.  li'hnt  things  may  he  distraititd. 

As  to  things  which  may  be  distrained,  or  taken  in  dishw, 
we  may  lay  it  down  as  a  general  rule,  that  all  chattels  pr- 
tonal,  are  liable  to  be  distrained,  unless  particularly  nroffclfti 
ur  exempted ;  instead,  therefore,  of  mentioning  what  thiaO) 
are  distrainable,  it  will  be  easier  to  recount  those  which  W 
nut  m>)  with  the  reason  of  their  particular  eiemptii 
Stmt.  Com.  T. 

1.  As  every  thing  which  is  distrained,  is  presumed  to  be  tit 
property  of  the  wrong  doer,  it  follows  that  such  tttfl 
wherein  no  man  can  hate  an  absolute  and  valuable  propcrtf, 
».»  dvgs,  cats,  rabbits,  and  all  animals  fine  naliira,  cinuotk 
dritnuoed  ;  yet  if  deer,  which  are  Jcrte  natur/e,  are  kepti> 
a  private  itielosurb  for  the  purpose  of  sn!e  or  profit,  Its* 
t*j  chanjo  their  nature,  by  reducing  then]  to  a  kind  of  >W» 
tw  o».  rciandize,  that  thev  may  be  distrained  for  reltt."  r' 
LH,  47.     3  lUack.  Com.  7. 

*.'lt»e  tools  and  utensils  of  a  man's  trade,  cannot  bed 

«w,  Kvi.1-*  ihb  would  tend   to  the  ruin    of  particular  tenintS 

by  t*k>*$  away  the  very  means  of  iheir  suppurt  and  pt«rfl< 

*MMi  awil  would  consequently  be  of  public  i  neon  lenience ;  •» 

tke  axe  of  a  carpenter,  the   books  of  a  scholir,  i* 


re  reamnine,  it  nthrrfCPms  Ihat  tllotliw  icW<  f* 
«  reclaimed,  and  kept  l"ur  lale  »r  profit,  »iU  t*M* 
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am  of  a  Wearer,  and  the  like,  arc  not  distrainabte,  while 

\yotlier  distress  can  be  found.     Co.  Lit.  47.     Dyer  312.    fc 

\st.  132,  5C5.     4  Term  Rep.  567. 

But  When  there  are  no  other  goods  on  the  premises,  subject 

a  distress,  any  of  these  things  may  be  distrained  while  out 

actual  use;  and  it  is  immaterial  whether  suck  implements,  be 

5  property  of  the  tenant  or  a  stranger,    as  looms  let  out  to 

MUers  most  generally   are,  for  the  landlord   is  supposed  to 

re  credit  to   a  visible  stock  on  the  premises,  and  therefore 

ty  have  recourse  to  every  thing  which  he  fiuds  there.   4  Term 

*p.  668. 

3.  Neither  shall  a  man  be  distrained  by  the  beasts  of  his  Beasts  of  the 

>ugh,  or  his  sheep,  either  by  the   king  or  any  other,  while  plough. 

&re  is  another  sufficient  distress ;  unless  for  damagc-feasant ; 

which  case  the  thing  that  does  the  trespass  must  make  com*     , 

osation.     Stat.  51  Hen.  3.  stat.  4. 

And  this  was  the  ancient  common  law  of  England.     Com.  Lit. 

JBut  the  rule  of  the  common  law,  which  exempts  utensils, 
als,  instruments  of  husbandry,  and  the  like,  from  distress,  hatlt 
en  adjudged,  to  hold  only  as  to  distresses  for  rent   arrear, 
terciaments,  and  the  like,  and  not  in  cases  where  a  distress  is 
tea  in  the  nature  of  an  execution*  by  any  particular  statute, 
for  poor  rates  and  the  like.  3  Salk.  136. 
The  same  doctrine  hath  been  extended  to  averia  carucce,  or 
msts  of  the  plough,  by  a  subsequent   case,  iu  which  one  of 
e  questions  was,  u  Whether  averia  caruca?  may  be  taken  on 
distress  for  the  poor's  rate,  where  there  arc  other  d  is  trainable 
Kids  sufficient?"  As  to  this  it  was  decided,  that  a  seizure  under  . 
I  Eliz.  and  suchlike  acts  of  parliament,  is  but  partly  analogous 
the  common  law  distress,  but  is  much  more  analogous  to  the 
hwnon  'Jaw  executions  by  .fieri  facias,  where  the  surplus  after 
le shall  be  returned:  and  though  it  was  admitted,  that  in  the 
4  common   law  distresses,  which  were  in    the   nature  of  a   , 
*mim  p&nee  to  compel  payment,  it  would  have  been  absurd 
►  suffer  the  implements,  by  which  a  man  gained  his  livelihood, 
»  be  holden  as  a  pledge,  because  tha*  would  have  been  taking 
Om  him   the  only  means  he  had   of  being   able  to  discharge 
he  debt;  yet  it  was  determined,  that   this  reason   does   not 
Bid*  where  the   things   distrained,  maybe  immediately  sold 
fT  way  of  satisfaction ;  which   though  called   a  distress,  yet 
NfRjr^s,  id  this  respect,  an  execution ;  and  in  cases  of  execu- 
averia  carucce  may  be  distrained,    although   there  be 
sufficient  distress:  on  this  ground,    therefore,  the  court 
unanimously   of  opinion,    that  there  was  no  objection 


*  As  they  are  under  all  penal  coovictioog. 
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dividual  pieces  may  be  restored  un  the  redemption  of  the  pldjt 
Ret.  Jbr.  66B.  2  Hoc.  Abr.  109. 

For  the  some,  reason,  it  seems  that  mill,  fruit  and  the  lib, 
aie  notdistrainable.     3  Black. Com.  It). 

8.  Neither  arc  goods  in  the  custody  uf  the  law  distrain abfc; 
therefore  goods  distrained  for  damage- fcas ant,  cannot  be  tab* 
for  rent,  nor  goods  in  a  bailiff's  hands,  ou  an  execution,  aw 
goods  sewed  by  process  at  the  suit  of  the  king  ;  became  the/ 
are  in  the  custody  of  the  law.     Co.  XJt.  47.     Gilbert' i  Di>t. 

r 

X,  When,  when,  and  how  a  distress  may  be  made. 

Noiln  the  A  man  cannot  distrain  for  rent  *  in  the  night,  which,  accord. 

niBtit,  untei.   ing  to  the  author  of  the  Mirror,  it  after  sunset ,  and  befur 
fcMM™**'"      r'S'ng,  because  the  tenant  hatb  not  thereby  notice  to  mate  ales. 

der  of  his  rent,   which   possibly    he.  might  do,    to     prvrcnt  lb 

impounding  of  his  cattle.     Dr.  6>  Stud.  15. 

Snillfc  rhc  di,tress  for  rc,lt  mu,t  *  for  re,lt  '"  ■•■■>    *J5 

it  may  not  bo  made  the  same  day,  on  which  the  rent  become* 
due ;  for  if  the  rent  be  paid  at  any  time  during  that  day,  wkilrt 
a  man  can  see  to  count  it,  the  payment  is  good.     1  Imt.  1QT. 

d  ifieitender.  And  it  must  not  be  after  tender  of  payment ;  for  if  the  tat* 
lord  come  to  distrain  the  goods  of  his  tenant  for  rent,  Ihe  te- 
nant may,  before  the  distress,  tender  the  arrearages  ;  and  if 
the  distress  be  afterwards  taken,  it  is  illegal  :  so  if  the  lit* 
Jord  have  distrained,  and  the  tenant  make  a  tender  of  the  »• 
rearages  before  the  impounding  of  the  distress,  the  laniflmu 
ought  to  deliver  up  the  distress  ;  and  if  be  does  not,  the  dettia- 
er  is  unlawful.     2  Inst,  107. 

Nor  eft  the  At  common  law,  no  person  whatever,  except  the  king,  ea 

prttDiitj.  distrain  beasts  off  his  own  land,  or  on  the  high  road.      2  is* 

131.  MtY.  e.  1.  i.  28. 

And  in  affirmance  herenf  by  staf.  Marlbridgc,  52  He*.  1 
c.  15,  it  is  enacted,  That  it  shall  lie  lawful  for  no  m»n,f« 
any  manner  of  cause,  to  take  distresses  out  of  his  Jeff  or  in  l« 
king's  highway,  or  in  the  common  street,  but  only  to  the  kii| 
and  his  officers,  having  special  authority  so  to  do. 

But  this  shall  not  be  taken  to  make  the  distress  utterly  un- 
lawful, so  as  to  give  an  advantage  thereof  in  bar  of  the  avowry! 
but  it  is  to  be  construed  only,  that  if  the  lord  distrain  off  bisfe*t 
or  on  the  highway,  the  tenant  may  have  an  action  against  bt» 
upon  this  statute.     2  last.  131. 

CseeptttiUa         But  now  by  11  Geo.  %  e.  19,  Every  landlord  may  sriie,  «' 
frying  on  a      distress  for  rent,  any  cattle  or  stock  of  their  tenants  iewung  "I100 

*  But  he  may  distrain  cattle.  ilanuiEe-fensaiH  in  Uie  night,  &Ulcr"i»W 
(Bjj  be  gone  belure  morning,     Co.  Lit,  1*5, 
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ny  common  appendant  or  appurtenant  to  any  part  6f  the*  pre- 
lates demited,  * .  8. 

And  though  chattels  or  pledges  on  the  land  only,  are  to  sin.  or  on  freth 
wer  the  lord's  rent ;  yet  if  the  lord  comes  to  distrain,  and  the  pursuit, 
enant  seeing  him,  drives  the  cattle  off  the  laud,  the  lord  may  foll- 
ow the  beasts  and  distrain  out  of  his  fee,  if  he  had  once  a  view 
if  the  cattle  on  his  land  ;  but  if  the  beasts  go  off  the  land  of 
feenjselves,  before  the  lord  obserre  them,  he  cannot  distrain 
km  afterwards,  as  he  might  where  the  tenant  drives  them  off ; 
for  the  tenant  by  his  own  wrong,  cannot  prevent  the  lord  of  his 
fight    2  Inst.  133. 

And  now  by  11  Geo.  2.  c.  19,  If  any  tenant  for  life,  years,  at  or  in  the  esse 
■rill,  sufferance,  or  otherwise,  shall  fraudulently  or  clandestinely  of  a  fraudulent 
ftmvey  his  goods  off  the  premises,  to  prevent  his  landlord  from  rcmoiral* 
Ettraining  the^same ;  such  landlord,  or  any  person T>y  him  law* 
Uly  empowered,  may  in  thirty  days  next  after  such  conveying 
Mray  or  carrying  off,  take  and  seize  such  goods,  wherever  they 
&au  be  found,  as  a  distress  for  the  arrears,  and  sell  or  dispose  of 
lean  in  such  manner,  as  if  they  had  actually  been  distrained  npon 
he  premises,  s.  1. 

Provided  that  no  landlord  shall  seize  any  such  goods  which 
anil  be  sold  bona  fide,  and  for  a  valuable  consideration,  before 
Ucb  seizure  made,  to  any  person  not  privy  to  such  fraud,    * .  2. 

And  in  order  to  justify  the  landlord  in  seizing  under  thissta. 
•te,  the  removal  must  have  taken  place,  after  the  rent  became 
He,  and  must  have  been  clandestine.     3  Espin.  iV.  P.  16.  3. 

And  therefore  the  landlord  cannot  follow  and  ..seize  goods 
feudulently  removed  before  the  expiration  of  the  quarter  when 
te  rent  becomes  due. 

And  if  any  tenant  shall  fraudulently  remove  his  goods  as 
t>rcsaid,  or  if  any  person  shall  knowingly  aid  of  assist  such  te- 
itityinsuch  fraudulent  conveying  away  or  carrying  off  of  any  part 
his  goods,  or  in  couccaling  the  same  ;  every  person  so  offending 
*11  forfeit  to  the  landlord  double  the  value  of  the  goods,  to  be 
Covered  by  action  of  debt, in  any  court  of  record  at  Hestminm 
*JTj  or  in  the  courts  of  session  in  Chester  y  Lancaster ,  Durham^ 

Wales.     11  Geo.  2.  c.  19.*.  3. 
-but  where  the  goods  and  chattels  so  fraudulently  carried 
F*  or  concealed,  shall  not  exceed  the  value  of  50/.  it   shall 

lawful  tor  the  landlord,  his  bailiff,  servant,  or  ageut,  in 
*   Ijchalf,  to  exhibit  a  complaint  in  writing  (1)  again* t  such 

(I)  The  form  of  the  complaint. 

-fc_        4.  . .  \Be  it  remcrilbered*  that  this  day 

c»«imouthshire.        >       r A  u  >  ,  .     / 

J      of A  15,0/ comp/aineth, 

~  00  of hath  fraudulently,  and  clandestinely  re- 

and  conveyed  away  certain  goods  and  chattels  of 


~  exceeding  the  value  of  501.  from  ■■  at  ■  to  pre* 

^mi.  I.  Y  y 
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offender,  before  two  justices  of  the  peace  of  the  HM 
county,  01  division,  residing  near  the  place  mhrnct  such  gwi 
awe  removed,  or  near  the  place  akere  the  tame  acre  found.,' 
not  being  interested  iu  tht>  lands,  who   may    summon    (II)  f> 


Tent  •—   —from  distraining  the  said  good*  and  chattels,  /w 

arrears  of  rent  due  to  the  said  — — ,  for  the  said  ■ 

andthatSOcf and  TO  of aiifulh/ ad 

knowingly  aided  and  emitted  the  >aid  {)  O  in  go  frmtiidtmlf 
and  clandestinely  removing  and  conveying  assay  the  taul  ptii 
and  chattels,  and  in  tonceaiing  the  same. 

A  B. 

Eihihited  at (he  day 

of  —  before  us  A  B,  aud 
C  D,  justices  of  the  peace  in 
and  for  the  said  county,  re- 
siding near  — not  being 

interested  in 

(II)  The  form  of  the  si 
Monrcogthshire,      1      To  fl,,,  Mnsl<lb,c  of  _ 

tO    Bit.  J 

Whereas  a  complaint  in  anting  hath  been  this ^f 

of exhibited  before  us two  of  hit  eiajnlff' 

justices  of  the  peace  in  and  for  the  said  county,  retidrn;  **" 

not  being  interested  in  —  by  A  B,  of  —  #'- 

ting  forth,    thai  O  0  of  ■ hath  fraudalenlly  anil  dsu 

destinely  removed  and  conveyed  away  certain  goods  andchnttd1 

of  '  not  acceding  the  value  of  bO\.from  — t«  p* 

vent  ■  '  -  from  distraining  the  said  goods  andcha/tdil" 

arrears  of  rent  due  to  the  said for  the  said  — i 

and  that  S  O  of ,  and  T  O  of  - ,   aitfullf  *» 

knowingly  aided  and  assisted  the  said  t>  O  in  nji'flHi 
and  clandestinely  removing  and  eattoeybsg  away  the  saidgam 
and  chattels,  and  in  concealing  the  same:  These  are  the- 
fore  to  command  you,  forthwith  to  summon  the   widGQ,  "** 

S~0  ant/TO,   tu  appear    before  us  at on * 

day  of at  the  hoar   of to  antser  1 

matter  of  the  said  complaint.  Giteii  under  our  «*«»!'  ■ 
ficals  at the dav  of 


•  lTE"ids  ar«r=morfd  out  of  owcnuntyinloonullirr,  the  jus'icarf!* 
re  unty  whwr  (In  y  ;ur  [dimd  may  evrivi.-t ;  !■  r  itn-s«  »oiil-  civc*iiai*V"'*l* 
[h.  [ii-ti<-.  *.>fth.  rcsprt'iiw  cnunim,  within  »hir-h  riiVi  .,u~niue  u  '  "-Li 
is  proved  to  bare  b*ta  coramilluL     luW*>of  j  Hep.  iifi. 
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ties  concerned,  examine  ttte  fact,  and  all  proper  wit* 
tses  upon  oath;  or  if  quakers*  upon  affirmation  £  tM  in 
ramaary  way  determine,  wither  such  person*  be  guilty 
the  offence,  and  te  inquire  in  like  manner  of  the  Value 
fee  goods,  and  upon  full  proof  of  the  offence,  by  Order  (HI) 


(III)  The  form  of  this  order. 

oamouthshire,  \  Be  it  remembered,  that  on  the  25ih  day  of 
to  wit.         J     September,   in  the  ■■  ■  year  of  the 

ign  of  our  sovereign  lord  the  now  king,  at  — —  in  the 
Ufdy  of  ■■ ' ,  A  B  of  — — —  aforesaid,  tame  before  ns 
J,  and  S  J,  esquireey  two  of  his  majesty**  justices,  assigned 
keep  the  peace  ipand \  for  the  said  county,  and  also  to  heat 
d  determine  divers  felonies,  trespasses ,and other  misdemeanors 
mmittedin  the  said  county,  and  residing  near  to  the  close  from 
\ence  the  com  herein  after  mentioned  teas  conveyed  away,  roe 
either  of  us  not  being  interested  in  that  close,  and  then  and 
ire  exhibited  before  us  a  certain  complaint  in  writing  against 
O,  of  — —  aforesaid,  labourer,  by  which  he  gave  us  to 
der stand and  be  informed,  that  he  the  said  A  B,  on  the  — — 

¥  of  — —  in  the  year  of  our  Lord at  — --  aforesaid,  had 

nised  to  one  E  O,  a  certain  close  of  pasture  called con- 
ning hy  estimation  ■  acres  with  the  appurtenances 
}sate,  lying,  and  being  in  •  aforesaid,  in  a  cer- 
st  street  there  called  ■  ■  street,  to  hold  the  same  to 
f  said  E  O,  from  thenceforth  for  one  whole  year,  froth 
ftce  next  ensuing,  and  fully  to  be  compleat  and  ended%  at 
si  under  the  yearly  rent  of  ■  ■  to  be  paid  by  the  said  EOto 
'  $aid  A  B,  at  two  payments  in  the  year,  to  wit  upon  the 
— —  day  of  —  and  upon  the  »■■  day  of  ■■ 
esqual  portions.;  the  first  payment  whereof  mas  to  begin  and 
made  on  the  ■  day  f*f  ■  then  next  following,  and 
U  by  virtue  of  that  demise,  the  said  E  O  entered  into  the 

W  close,  and  was  possessed  thereof;  and  that  on  the day 

*-*—  now  last  past,  the  sum  of of  the  rent  aforesaid, 

'm,  and  became  due  and  in  arrear  to  the  said  A  B,  from  the 
Wf  E  O,  for  half  a  year,  ended  at  (hat  day  in  the  year  afore- 
*L>  and  yet  is  unpaid ;  and  that  after  the  said  sum  of  — 
the  rent  aforesaid,  so  became  due  and  in  arrear  to  the  said 
13,  and  whilst  the  same  was  due  to  him  and  unpaid,  to  wit, 
the  —  day  of  — —  now  last  past,  one  brindled  co 
tred  cow  of  the  said  E  O,  under  the  value  of  501.  that  is  to 
Sf,  of  the  price  of  was  depasturing  and  feeding  upon 

fc  said  demised  premises,  and  was  then  subject  and  liable  to 
taken  as  a  distress  for  the  said  arrear  of  rent  so  due  and 
&mble,  and  that  the  saidE  O,  to  ftrevent  the  said  A  Bfrom 
draining  the  saMcow7for  the  said  arrear  of  rent  so  reserved* 

Y  v  2 


DISTRESS. 


under  their  band*  anil  scats,  the  said  justices  shall  adjil4|t 
the  offender  to  pay  double  the  value  of  the  goodt  t> 
such  landlord,  liis  bailiff,  n-r»ant,  or  agent,  at  such  tim#  it 
the  justices  shall  appoint:  and  in  cose  the  offender,  harbf 
uoticc  of  such  order,  shall  refuse  or  neglect  so   to  do,  tM, 


due  and  payable  «•  a  foresaid,  aftcrieards,  that  in  to  toy,  ontii 
tameday  and  year  last  mentioned,  fraudulently  and clandestincq 
conveyed  aunij  llic  raid  cots  off'  and  from  the  'aid  dcmiredyi*. 
mites,  and  hath   ever  liner  that  time  concealed  Ike  tame,  01J 

that  one  0    O   of  nfortsilid,  labourer,  Kelt  knusn;  I 

the  premises,  did  urlfully  and  knotcingly  aid  and  assist  the  sat 
Ik  O,  tn  tht:  fraudulent  conveying  a;eay  flic  laid  cov,  off  tti 
front  the  said  demised  premises,  and  in  concealing  the  law,' 
mil  thereupon,  alt.TiiaiiU,  that  h  !o  suy,  on  the  6th  <in-<  ■■■' 
October  in  the  tame  year,  at  --■-  ■  aforesaid,  in  the  runs'? 
aforesaid,  the  said  k',  O  being  for  thatjiurpose  duly  tummcai, 
Cometh  before  us  the  said  justices  in  hi*  proper  pefton  to  rntit 
ansteer  unto  the  said  complaint  ;  and  t  W,  and  F  W,  btin; 
credible  witnesses  in  that  behalf,  tiketeise  note  come  befurc  «. 
and  arc  here  now  present,  and  lake  their  corporal  oaths,  id 
tach  of  them  note  here  takcth  hit  corporal  oath  upon  tin  It'll 
Gospel  of  Gait,  to  >peuk  the  truth,  the  teliolc  truth,  and  nrian* 
but  the  truth,  before  us  tlie  said  justices,  of  ami  concerns*! * 
premise!  in  the  said  complaint  specified;  tee  the  titid  just** 
having  tujjkient  pmaer  and  competent  authority  In  ahr 
nister  the  'aid  oath*  in  thiU  behalf;  and  the  said  C  V  ttt 
F  \V  ore  nov  here  severalty  examined  before  us  upon  tkr 
iaid  oaths,  and  each  of  them  is  examined  before  us  upon  *£> 
oath'f  and  concerning  the  mailer  of  the  said  complaint  i  e^ 
the  said  C  W  being  so  examined  by  us  the  said  justices,  liutis* 
kis  said  oath  for  himself  depose,  tuear,  and  say,  in  the  presft 
und  hearing  of  tlie  taid  i)  O,  that  [beir  net  forth  lh<  ("■ 
rlcnce  *]  ;  ami  the  said  b'  \V  being  also  examined  by  m  litis" 
justices,  in  the  manner  aforesaid,  does  on  hit  said  oath  als«m- 
pet*,  sxear,  and  say,  in  the  presence  and  hearing  "}  Ikt  id 


*  TliB  eriJcws    it  not  Ml   fnilh  in   former  ncvcedenlt.  i 
mmpucffl  thai  lint  >i  rtrkflj  up  mine  iho«  mi  ardrr,  Mdinnl 

tfnir  nit  hi  ii  uiuifi'i'jiurji  i  Atic  cipurt  uoiiH-iiip  ranrnin  to  o 
ate  f»  substance  pJIKnl,  n>  [ lie y  arc   in  retpeqt  ii>   BMWStalaa 

ilatriiicii!  "1"  'in1  eviilnii'-   :a  injispfnsilile  ;  liut  a<  it  i.  uiuuihIoJ  U|*«  •, 
imtutc,  lutdihu  l'0[tci!iir>- lmiiIikI  iif:  aiEiiiilt-cri,  iail  upm  ■  S'i 
nation  that  tht  fill'  :•  ^nilu  .if  itir  utT,  ncc  *il!i  "1il.li  In- is  thai,-  . 
ralher  to  be  of  iW  imIiw.-  .*  •  ixintit-lwn  j  and  rbutefiife   it  if  ini»il«t'«l* 
etct.iiniv  Kif>M)  iuM  vnt  il>.  .>]•:.  ii, p;  in  l"3,n,in  »  blc  taise.  ibren 
of  i  pinion  ll  m!  Iba  evidence  uurtt  tobi'  Muted,  awl  that  the  (Unit"" 
uUlal      Ihilimgv.  Moigta,  ltd.   iilita.  3.  lattrwf*  t'*rt  ij*. 
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it  (IV)    under   their    hands   and    seals,    levy    the 
distress    and  sale ;  and  for  want  of   such    distress 


t  [here  also  set  forth  the  evidence] ;  and  the  said 
present  before  us  the  saip]  justices  in  his  proper  perm 
\swer  the  said  complaint ;  and  the  said  complaint,  and 
tation  of  the  said  C  W  and  F  W,  of  and  concern, 
emises,  and  the  evidence  of  the  said  C  W  and  F  W, 
given,  upon  their  said  oaths  in  manner  aforesaid, 
-d  and  fully  understood  by  the  said  E  O,  he  the  said 
sked  by  us  the  said  justices,  whether  he  hath  or 
any  thing  to  say  for  himself,  why  he  the  said  £  O 
to  be  convicted  of  the  premises  above  laid  to  his 
nd  because  upon  hearing  and  fully  understanding  the 
taint,  and  the  evidence  of  the  said  C  W  and  F  W, 
venting  the  premises  aforesaid,  and  upon  hearing  and 
rstanding  all  and  singular  the  matters  and  things  by 

•  O  alledged  in  his  defence,  it  appears  manifest  to 
e  said  E  O  is  guilty  of  the  premises  above  laid  to  his 

manner  and  form  as  by  the  said  complaint  is  above 
and  because  upon  enquiry  made  by  us  the  saidjustices, 
h  of  the  said  C  W,  in  that  behalf  likewise,  in  due 
aken  before  us  the  said  justices,  we  having  full 
1  competent  authority  to  administer  that  oath,  it  ma* 
y pears  to  us  the  said  justices,  that  the  said  cow,  in  the 
faint  mentioned,  at  the  time  of  conveying  the  same 
n  the  said  complaint  is  mentioned,  teas  of  the  value* 

of  good  and  lawful  mpney  of  this  realm  ;  therefore 
fered  by  us  the  said  justices,  that  the  said  £  O  be, 
hereby  convicted  of  the  premises  in  the  said  complaint 
resold   laid    to   his  charge;    and  we   do  adjudge 

•  the  said  E  O  to  pay  to  the  said  A  B    the    sum    of 
lazeful   money  of  Great  Britain,   on    the  — — 

—  now  next  ensuing,  being  double  the  value  of  the 
n  the  said  complaint  mentioned,  according  to  the  form  > 
jfe  in  (hat  case  made  and  provided.     Giren   under 
and  seals,  at &c. 

(IV)  The  form  of  such  warrant. 

Khirc,  j     Tq  ^  constable  of , 

g'  E  O  of %S  Oof ,  and  T  O  of ; 

n  order  dated  the  —  day  of under  the  hands 

of  us  F  J  and  S  J,  two  of  his  majesty* s justices  of  the 
id  for  the  said  county  of  — —  resident  near"  '■  ■  ■ 
crested  in  ■         ordered  to  pay  the  sum  of  -      ■  ■■» 

•  his  bailiff',  servant  or  agent,  on  or  before  the  — — ^ 
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Vnltn  (lit 


But  if  the  outer  door  of  an  house  (or  u  it  seemi  rifn  a  *ii 
duw,  %  ftac.  .  i'''C  1 1 1 .)  is open,  a  petson  may  break  an  inter 
door  to  make  a  distress.  Coj.  Temp.  Ld.  Hard.  US.  Billtr'i 
Niti  Prius,  8rco.  erf.  [81.] 

And  if  the  goods  are  fraudulently  removed  off  the  prfc 
mites,  but  not  otherwise,  eoen  an  ttuter  door  may  be  broke 
open  lo  distrainer  It  isenacied  by  11  Geo.  2.  c.  19,  That  xlioi 
any  goods  or  cliailels  fraudulently  or  clandestinely  conrctd 
oil  'lie  premiers,  to  prerent  the  landlord  from  distriinnj 
them  for  mit,  shrill  be  put,  placed,  or  kept  in  any  Irnw, 
barn,  stable,  outhouse,  yard,  close,  or  place,  locked  up,  Iv- 
tened,  or  otherwise  secured,  it  kliall  be  lawful  for  the  landlord, 
his  steward,  bailiff,  recein-r,  or  other  person  emjioMfri 
for  that  piirpnue,  to  lake  and  seize,  js  a  distress  for  mil, 
such  goods  and  rliattels  ■tint  calling  to  his  assistance  (hem. 
stable,  headborough,  borsholder,  or  other  peace  offiret  d 
the  hundred,  district,  or  place  where  the  same  shall  » 
*l'sprcted  to  be  concealed;  and  incase  of  a  dwelling  hoax, 
oath  (Vfl)  being  also  first  made  hefore  a  justice  of  ll» 
Jieacc,  of  a  reasonable  gronpd  to   suspect  that  such  goods  <* 


Monmouthshire, ' 


(VII)  The  form  of  such  oath. 
PG 


.,-,     pG   of 

to  wit.  J- gent.  Ike  landlord   of 


said  covnli  d 

j , -nf  of 

A  B'the  bailiff  of  1  T,  &c]  mnkcth  oath  and  taith,  thai  at- 
tain goods  and  chattels  of  T  T,  of  .  yeoman,  hare  biet 
fraudulently  und  clandestinely  .onrei/t'd  and  carried  asaj/Jt* 

by  the  said  T  T',  hit  servant  or  servant*.,  agent  DTaJM 

or  other  person  or  per tons,  aiding  or  assisting  iherein.toprtv* 
this  deponent  from  distraining  the  >ajd  goods  and  ckutM'.j* 
arrears  of  rent  due  unto  him   (at   u:-io  the  said  PG)  Jot  * 

said and  /hut  the  told  good*  and  chattels  arc  f-' 

placed,  or  kept,  in  the  dwelling  Hoa*c  of  O  0  at  - ■  W«t 

up,  fastened,  or  otherwise  texurrtt,su  as  to  prevent  the  saidtvi' 
tad  chattel*  from  being  taken  and  seized  «  0  tiutre*  }<**• 
rears  of  rent. 

Or  if  the  place  where  they  arc  secured    is  not  really  kw«i 
but  only  suspected,  say, 

And  (hat  the  said  P  G  hath  a  reasonable  ground h  _ , 
mnddoth  mtpett  'hat  the  suidgovtl*  and  chattels  are  put,  ,*"* 

or  k*i  t  In  the  duelling  house  of  O   O,  at <forhr.t* 

dcpoiu  nt,  with,  that  [Hero  set  forth  the  ground  «f  hi'i*** 
that  it  may  appear  \o  be  reasonable,   for  unless  it  is »«  ^ 
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ittels  are  therein)  in  the  day-time,  i o  break  open  (VIII), 
d  enter  into  such  house,  yard,  stable,   outhouse,  yard,  close 

igistrate  will  not  be,  jus  tillable  in   granting  a    warrant  to 

ircb.j 

Taken  and  sworn  at  — 

this day  of 

before me,        A  J, 
one  of  his  majesty's  justices  in  and 

for  the  abovemenuoned  county. 
Although  this  oath  and  the  subsequent  warrant  seem  from 
e  words  of  the  act,  only  to  be  necessary  when?  the  goods  are 
ncealed  in  a  dwelling  house,  yet  if  the  landlord  for  perfect 
guhrity  chooses  to  adopt  the  same  precaution,  where  the 
tods  are  only  concealed  in  an  outhouse,  the  place  where  they 
e  so  concealed  should  be  described  *  in  the  oath  and  warrant 
ith  sufficient  certainty. 

(VIII)  The  form  of  the  warrant. 

:onmouthshire J  ^  J™*0"^ 

...        7  <       or  other  peace  officer  of .  and  to  each 

t0  mU  [      and  e?ery  of  them. 

Whereas  P  G  of in  the  said  county  of  ■       ■  ■  gent. 

*  landlord  of lor,  A  B  of the  bailiff  ofV  G,  <frc] 

if h  this  day  made  oath  before  me  J  P,  esq.  one  of  his  majesty9  s 
slices  of  the  peace  in  and  for  the  said  county,  that  certain 

*ods  and  chattels  of  T  T,  of yeoman,  have  been  frau- 

vknily  and  clandestinely  conveyed  and  carried  away  from 

he  send by  the  said  XT,  his  servant  or  servants,  agent 

"  agents,  or  other  person  or  persons  aiding  or  assisting  there* 
i,to  prevent  the  said  P  G  from  distraining  the  said  goods  and 
uUtels  for  arrears  of  rent  due    to  the  said   P  G  for  the 

tid and  that  the  said  goods  and  chattels  are  put,  placed, 

rhpt  in  the  dwelling-house  ofO  0,of —  locked  up  fastened, 
r  otherwise  secured,so  as  to  prevent  the  said  goods  and  chattels 
■*»  being  taken  and  seized  as  a  distress  for  arrears  of  rent. 

Or  thus; 
And  that  the  said  P  G  hath  a  reasonable  ground  to  suspect 
W  the  said  goods  and  chattels  are  put,  placed,  or  kept  in  the 
telling-home  of  0  0,  at locked  up. fastened,  or  other- 
he  secured,  sous  to  prevent  the  said  goods  and  chattels,  from 
*'ng  taken  and  seized,  as  a  distress  for  arrears  of  rent. 
These  are  therefore  to  command  and  strictly  enjoin  you,  and 
ch  and  every  of  you,  to  aid  and  assist .  the  said  P  G,  hh 
^9ard,baUiff\receiver,  or  other  person  impowered  to  take  and 
*e  as  a  distress  for  rent  the  said  goods  and  chattels,  in  the 
¥  time,  to  break  open  and  enter  into  the  said  dwelling  house  of 

*  *aid  0  0  at and  to  take  and  seize  the  said  goods  and 

**teltfor  thesaid  arrears  of  tent,  according  to  law*  Cite* 
der  my  hand  and  seal  at  — —  this day  of- 


and  1  0  were  otto  tomcted,    before  it,   of 

and  knowingly  aided  and  assisted  the  said  E  C 
testily  and  clandestinely  removing  and  eomeyim 
concealing  the  tame ,-  and  whereas  the  laid  K  0 
having  notice  of  our  said order,  have  refuted  or 
mud  have  not  paid  the  taid  turn  of  '  p* 

and  the  tame  hath  been  fuliy  proved  before  at: 
fore  to  command  you,  to  levy  the,  taid  turn  of- 
and  tale  of  the  goods  and  chattels  of  the  taid  E  < 
and  me  do  hereby  order  and  direct  the  goodt  i 
be  distrained,  to  betoldanddiipotedofzeithu 
the  taid  sum  of  ■  for  tohkk  tvch  distress 
together  with  the  reasonable  charges  of  taking 
distress,  shall  be  sooner  paid:  and  you  are  a 
nandgdio  certify  to  at  KMt  you  shall  do  by  vt 
tsarrunt.     Given  under  our  Lands  and  seals  ai 


(V)  The  constable's  return  of  the  want  ofdistr 
ed  on  toe  back  of  the  above  warn 

Nonmoutbfibire,  \  I A  C,  constable  of——— 
tu  wit.  j     tify   unto  F  J,  and  S  . 

within  mentioned  justices  of  the  peace,  thai  I  , 
gent  search  for,  but  do  not  know  nf,  nor  can 
and  chattels  of  11  0,  S  O,  and  T  O,  or  of  an 
them,  by  distress  and  'ale  ahereif  I  may  levy  i 
pursuant  to  the  within  tzarrant  <  dati 
of .  Given  under  my  hand  this-— -day 
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the  party  may  appeal  to  the  next  general  or  quarter 
s,  who  may  determine  such  appeal,  and  give  costs  to  rf* 
irty.  #.  5. 

where  the  party  appealing  shall  enter  into  a  recognizance 
ne  or  two  sureties  in  double  the  sum  ordered  to  be  paid, 
;ondition  to  appear  at  such  sessions,  the  order  of  the 
s  shall  not  be  executed  against  him  in  the  mean  time.  s.  6. 
amnion  law,  no  person  was  allowed  to  break  open  or  Onterdoetiaet 
down  any  gates  or  inclosures  to  make  a  distress,  for  that  te  be  broken* 
have  amounted  to  a  disseisin.  Co.  Lit.  16]. 
1  the  lessor  could  not,  in  any  case,  hare  entered  into  the 
nor  even  into  the  barn  of  his  tenant,  for  the  purpose  of 
g  a  distress,  unless  the  outer  door  had  been  open.    9  Vhu 
28.  pi  6. 

of"  not  being  interested  in  ■■  ordered  to  pay  the 

■  to  A  B,   or  to  his  bailiff,  servant ,  or  agent,  on  or 

the •  day  df  being  double  the  value  of  certain 

ind  chattel*  of  the  said  E  O*  which  the  said  £  O  was  be» 
s  duly  convicted  of  having  fraudulently  and  clandestinely 
d  and  conveyed  away  from  ■  to  prevent  the  said  A  B 

[straining  the  said  goods  and  chattels  for  arrears  of  rent  due  to 

rf  A  Bfur  the  said and  which  they  the  said  S  O  and 

;ere  also  duly  convicted  before  us  of  having  wilfully  and 
gly  aided  and  assisted  the  said  £  O  in  so  fraudulently  and 
finely  removing  and  conveying  away,  dnd  in  concealing 
te  ;  and  whereas  the  said  £  O  and  S  O  and  T  O  had  notice- 
•  said  order,  and  have  refused  or  neglected  to  pay,  and  have 
d  the  sum  of  ■  ■  pursuant  thereunto,  and  the  same  hath 
tly  proved  before  us  ;  and  whereas  it  appears  to  us  by  the  re- 
'  A  C,  constable  of*  ■■  dated  the — — -day  of 
'.  hath  made  diligent  search  for,  but  doth  not  know  of,  nor 
d  any  of  the  goods  and  chattels  of  the  said  £  O  and  S  O  and 
)r  of  any  or  either  of  them,  by  distress  and  sale  whereof  the 
xm  of  ■  — ■  may  be  levied,  pursuant  to  our  warrant  duly  made 
uedfor  the  levying  the  said  sum  of<+  by  distress  and  sale 

%oods  and  chattels  of  the  said  £  O  and  S  O  and  T  O ;  These 
rejore  to  command  you  the  said  constable  of  '  to  ap~ 
I  the  said  £  O  and  S  O  and  T  O,  and  convey  them  to  the 
tuse  of  correction  at  ■  aforesaid,  and  deliver  them 

\o  the  said  keeper  of  the  said  house  of  correction,  toge. 
ith  this  precept;  and  these  are  also  to  command  you  the 
scper  of  the  said  house  of  correction  to  receive  them  the  said 
vi d  S  O  and  T  O  into  the  said  house  of  correction,  and 
keep  them  to  hard  labour,  without  bail  or  mainprise,  for 
ice  of  six  months,  unless  the  said  sum  of  —  so  ordered 
aid  as  aforesaid)  shall  be  sooner  satisfied*  Given  under 
tudb  and  scaj«  at    the  — —  day  of.      ■  ■■■     ■■ 
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where  less  hath  been  used,  thereto  take  lea  ;  on  pain  effort*, 
tag  lOOf.  lo  the  parly  gricfed,  liesidrs  what  he  shall  take  *1'~ 
fuurpence.     1  A  2  PhU.  &  Afar,  c,  12.*.  ft. 

A  defendant  jualihed    impounding  cattle  ditmage.fetoi 
and  in  evidence  it  appeared,   that  he    put  them  into  the  aa 

S.miit),    though   if   happened   to    be    in    another  count} 
•ft,    i  !i.  J.    held,   that  it   did    not  make  him  a  Iron 
though    it   BiibjiTted    Mm    to   the  penally  iu     1   and  1  t')ut.l 
Mar.  I  Strange  1«72. 

And  in  another  MIL    where  lands   lyiu;[    in    two  adjoioiof 

coantlcf,  were  held  under    one  demise,     .it   one    vulirc  nra^ 

and  the  landlord  distrained   cattle  in    both    counties  for  rot 

..n.vr.K  Ml  hidden    that  he  might  chase   them   all   into 

count)-  ;  though  if  the  counties  had  not  adjoined,  it  would 

been  otherwise.      1  Lii.  Raym.   36. 

-  FOf  wich  distress  in  (he  ton  hundreds  (they  being  corrri;iimo! 

at  the  same  time  and  for  the  same  rent  is  but  one  distress,  at 

ought  to  be  put  in  one  pound,    and  the   constable  or  thr  flat 

where  the  distri-ss  was  driven  U  the  proper    olliter    wimin  I 

m;h me.    4  MotL  395. 

Htm  i,-nTtii.M      Dead  chattels,  as  household  goods,  nnd  the  like,  which  uaj 

ll' i"' Juuflid"  r,'cmc    damage  by  the   weather,  must  be   pot  into  a  how 

^"      '  '  or  Other  pound  covert  ;   otherwise  the  distrainer  is  answer** 

for  them  if  they  be  damaged  or  stolen    awayj  and  this  poiJ 

covert  muit  be   within  three  miles    in  the  'nine  county-    Cfc 

Lit.  17.     1  Roll.  Abr.  (."73. 

How  cittle.  Hut  beasl>,  as  it  la  said,  ought  to  be  put  in  a  public  pound; 

for  if  they  be   placed  in   a  ]n rente  pound,    the  distrainer  m"rt 

keep  tlicm  at  hit  peril  iviih  provision,  for   which  be  shall  b* 

no  satisfaction;    and  if  the)  die  for  want  of  sustenance,  tk» 

distrainer  shall   answer  for  them.     Gilbert'*    Dili.   JO.   lU 

llaj/m.  710.      1  Sillkrltl  1W. 

M»t  impound         And  by  11    Geo.   'I.e.  19,   Any  person  distraining,  may  in- 

then  on  ue      pound,  or  otherwise  secure  the  distress,  of  what   kind  so  tm 

pnuuttv  |(  ^  j(i  i|((.j)  p|ftC0j   ar  on    tt]L.|t  par[    0f  (jjp  premises,  as  *batt 

be  most  conrciiient  :  and  may    appraise    and   sell  the  same,* 

any  person  Before  nti^ht  have  done  oll'tbe  premise*.  1. 10. 

EwirfjjtonniJt       Hut  the  distrainer  raunot   work  or  use  the  thing  disrraiiwlj 

be  uMd.  whether  it  lie  in  a  piinnd  overt  or  covert,   because  thedistrjii* 

lias  only  the  custody  of  the  thiny  as  a    pledge,   and  therefore M 

not  to  make  uw  of  it ;  but  the    owner  may  make  prulit  of  lj 

his  pleasure.     Oxen  l5(. 

However  there  is  an  exception  to  this  general 
ofmiteli  kine,whieh  may  be  milked  by  the  distrainer,  bcM«J 
it  may  be  necessary  in  their  preseriatiuu,  and  cuiiseijuciMlt  01 
benefit  to   the  owner.      Cio.  Jac.  1JH. 

The  distrainer  cannot  tie  or  bind  a  bea?t  in  ftcpeodjAM 
it  be  to  pteient  its  escape  ;  for  bajuta  in  pound  are  in  <«sMJ 
*>f  the  law,  which  intends  the  preservation  of  the  pledgri  »* 
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the  distrainer  at  his  peril  must  do  no  Act,  that  tends 
t  or  destruction  of  them.  1  Roi.  Abr.  673.  2 Ld.- 
!0.     1  Salk.  428. 

attle  distrained  die  in  the  pound  without  any  fault  in 
ioer ;  in  such  case,  he  who  made  the  distress  shall 
ition  of  trespass  ;  or  may  distrain  again,  if  the  distress 
mt.     2  Ld.  Rajjm.  720.     1  Salkcld  428. 

common  law,  if  a  man  break  the  pound,  yor  the  lock  Ownerrescutog 
►art  of  it,  he  greatly  offendcth  against   the  peace,  and  the  goods  <* 
spass  to  the  king,  and  to  the  lord  of  the  fee,  and  to  b««ki«gtlw 
s  aud  hundrcdors,  in  breach  of  the  peace,  and  to  the  l>oun 
d  in  delay  of  justice;  and  therefore  hue.  and  cry  is  to 
against  him,  as  against  those  who   break   the .  peace, 
party    who  distrained  may  take';  the  goods   again, 
rer  he  shall  find  them,  and  impound    them    again. 
:.  2.  s .  26.     Co.  Litt.  47. 

>w  by  2  Will.  Sf  Mar.  c  5,  on  any  pound  breach  or 
f  goods  distrained  for  rent,  the  person  gricred  thereby 
special  action  upon  the  case,  recover  treble  damages 
,*  against  the  offender,  or  against  the  owner  of  the 
they  be  afterwards  found  to  have  come  to  his  use  or 
i.  s.  4. 

a  man  hath  taken  a  distress,  and  the  cattle  distrained, 
riving  them  to. the  pound,  go  into  the  house  of  the 
F  he  that  took  the  distress  demand  them  of  the  owner, 
Icliver  them  not,  this  is  a  rescoun  in  law.     Co.  Lit* 

c  person  must  be  actually  in  possession  of  the  thing, 
is  no  re/cous  ;  as  if  a  man  come  to  make  a  distress, 
disturbed  to  do  it ;  but  the  party  may  bring  an  action 
se  for  this  disturbance.  Fitz.  Nat.  Brev.  102.  Butter's 
is,  Hvo.  ed.  61. 

XII.   When  it  may  be  sold. 

jods,  when  impounded,  being  only  in  the  nature  of 
or  security  to  compel  satisfaction,  as  has  been  before 
;  the  distrainer  at  common  law  had  no  power  to  m*11 
is  before  the  statute  of  2  Will.  &  Mar.  sess.  1.  c.  5, 
es  rendered  the  distress  of  little  or  no  benefit  towards 
;  the  payment  of  the  rent ;  and  it  is  rather  singular 
wer  so  essential  to  render  the  distress  effectual,  should 
i  so  long  wanting. 


i€  costs  shall  be  trebled  ai  well  4f  the    damages.     1  Lfl  lla^t. 


DISTRESS. 

day*  next  after  such  distress  taken,  and  notice  thereof  (■ 
the  causo  of  such  taking)  left  at  the  chief  mansion  1 
or  other  most  notorious  place,  on  the  premises,  replery  tl 
same  ;  in  such  case,  the  person  distraining  shall,  with  the 
sherifi  or  under  sheriff  of  the  county,  or  with  the  cousttbb 
of  the  huudrcd,  parish,  or  place  where  such  distress  shall  be 
taken,  cause  the  goods  so  distrained  to  be  appraised  by  tw 
sworn  appraisers  (whom  such  sheriff,    under-sheriff,  or  cos-   i 


imicrttanding.     So  help  yo« 

Then  iu  dorse  on  the  inrenlory  the  fallowing  memorandums; 

Be  it  remembered,  that  on  the  — —  day  of A  A  (/ 

■■  and  U  A   of raio    i  worn  appraisers,  acre  roan 

upon  the  hall/  go'pet  of  God  by  me   AC    of  — -«Jiwi*Me, 

well  and  truly  to  appraise  the  goods   and  i  hutted  mentianeiti 
this  tMVentCty,   according  to  the  best  of  their  understanding. 

ffltnam  tosncfl  swearing,  A  C,  constable. 

C  W. 
F  W. 

After  the  appraisers  hate  valued  the  goods,  procc*!  »ii* 
an  a  th  ■  r  i  n  d  orsem  en  t ,  thus: 

I J'c  the  above  named  A  A  and  B  A,  being  morn  ., 
hi<ty  gospel  of  God,  by  A  C  the  constable  above  namnl,  Ml 
and  truly  to  appraise  the  goods  and  chattels,  mentioned  in  tU 
within  inventory,  according  to  the  best  of  our  undentandi*;, 
and  having  vie::cd  the  said  goods  and  chattels,  do  appraiu  a*i 

value  the  same  at  ths  una  of pounds.     As    witness  oa 

hands,  the  —  —  day  of in  theyear  of  our  Lord 

After  which  the  goods  are  to  be  sold  for  the  best  price  tint 
can  be  gotten  for  tin*  same,  and  after  deducting  thereout  'be 
amouut  uf  the  rent  in  mew,  and  all  reasonable  charges  itlrml- 
ing  the  distress,  the  overplus,  if  any,  is  to  be  returned  to  ibe  M 
nant. 

If  ihc  tenant  means  to  replevy,  he  must  within  life  d»v». 
after  he  has  notice  of  ilie  distress,  go  with  two  housekeeper* » 
the  sheriff's  office,  or  to  one  of  the  persons  in  the  county,  *!•* 
the  sheriff  bu  aulhnrised  to  grant  replevins,  where  he  must  (*• 
(cr  into  a  lionJ,with  the  two  housekeepers  as  sureties,  in  dtfoW" 
the  value  of  the  goods  distrained,  conditioned  for  the  pnttccs- 
tion  of  a  suit  ill  replevin,  against  the  distrainer,  with  effect,  a* 
for  returning  the  goods,  il  a  return  shall  be  awarded ;  upon  l*h, 
(he  sheriff  will  direct  tl  precept  to  one  of  his  bailiffs  and  br  M 
Boms  the  possession  of  the  goods  will  be  restored  tu  the  tw"" 
to  abide  the  event  of  the  suit  iu  replevin. 
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•    •  * 

>  swear  to  appraise  the  same  truly,    according  to   ' 
their  understandings) ;    and  after  such  apprpisem 

ind  may  sell  the  goods  distrained  for  the  best  price 

:  gotteu  for  the  same,  towards  satisfaction  of  the 

larges  of   such    distress,   appraisement,   and  sale* 

overplus  (if  any)  in  the  bands  of  the  sheriff,  under*  ** 

•nstable,  for  the  owner's  use.  s.  2. 

on  of  trespass  for  entering  the  plaintiffs  house  and  J^ ,lentll*,^d: 

session  for  eight  days,  the  defendant  justified  under  Jcmovetfle 

*  rent:  but  by  the  court,  the  defendant  ought  to  goods  of  tha 

d  t  lie  goods  at  the  Jive  days  end,  and  for  the  other  prenues. 

trespasser,  and  there  is  no  justification,     Mic.  13 
(fin  v.  Scotia  2  Strange  717. 
e  case  seems  to  be  Tery  incorrectly  reported  bjr 
3r  according  to  the  report  of  the  same  case  in  2  Ld. 
I,  it  appears  that  the  chief  question  was,    whether 

co  uid  justify  the  putting  of  men  into  the  possession 
ses,  and  the  continuing  of  them  there,  for  the  better 
i  of  the  goods  distrained  ;  or  whether  he  was  not 
nove  such  goods  within  a  reasonable  time ;  and  upon 
le  court  determined,  that  although  the  party  might 
strain  the  goods  ^yet  in  a  reasonable  time  he  ought  ta 
%,  and  put  them  in  a  pound  overt ,  or  close  \7for  at 

>  no  distress  could  fie  impounded  on  the  premises  ; 
this  case,  the  defendant  not  having  removed  the  ef- 
sonabte  time,  it  made  his  distress  illegal;  much  less 
tify  the  detaining  the  possession  of  the  house  eigfU 
ccount  of  the  distress,  since  the  law  did  not  allow  the 
>e  impounded  on  the  premises* 

tee,  it  does  not  appear  that  the  court  laid  down  any. 
j,  for  the  removal  of  the  goods  ;  but  only  determined 
dlord  could  not  justify  the  continuing  of  men  in  pos- 
ic  premises,  beyond  a  reasonable  time,  or  longer  than 
ry  for  the  removal  of  the  goods  ;  which  could  not 
Mumded  on  the  premises  ;  and  that  keeping  posses* 
uemises  for  eight  days,  which  was  even  after  the  time, 
:t  directs  H he  effects  to  be  appraised  and  sold,  was 
able  time,  and  therefore  rendered  the  distress  illegal* 
i  now,  although  by  11  Geo,  2.  c,  19.  s.  10,  the  land. 
ivvcred  to  impound  a  distress  upon  any  convenient 
premises,  yet  this  is  optional,  aud  it  does  not  seem 
of  course  continue  upon  the  premises,  or  keep  any 
e  longer  than  is  necessary,  for  impounding  and  sccu- 
Gjoods  ;  it  is  therefore  customary,  where  the  distress 
i)  secured  upon  the  premises,  as  to  be  at  all  times  ac. 
he  distrainer,  to  obtain  the  tenant's  consent  *  to  the 


i,  to  prevent  tho  inconvenience  and  exposure  arising  from  a  {$* 
•or!.*,  is  in  j,o.erai  Casilv  obtained^ 


Tunis;  the  f»-  miking  a  distress  for  rent,  be  torn  the  phunl 
JJJjgJJ?'  "*"  possession,  and  keep  the  premise  on  which 
the  distress.  Etkerton  t.  PoppUwell,  1  E, 
In  an  action  of  trover  brought  for  cattle  m 
Notkc  io  the  trainej  for  rent,  it  was  found  that  the  p 
'^tiii'u'""1  °^ tne  cat,'eJ  an"  <nat  ,np  defendant,  after  i 
ga>c  notice  to  the  plaintiff  according  to  the 
and  it  was  objected  that  the  notice  was  ill 
that  it  should  b?  at  the  chief  mansion-house,  < 
place  upon  the  premises  ;  but  in  this  case  it 
plaintiit  himself;  but  the  court  over-ruled  lh< 
intent  of  the  act  was  only,  that  the  party  si 
which  is  performed  by  this  means,  better  that 
at  the  house  or  other  place  :  ii  was  also  obje 
that  according  to  the  finding  of  the  jury,  it 
owner  of  the  cat  lie,  and  not  to  (he  tenant  oft 
although  the  act  is  in  the  disjunctive,  yet  i 
reasonabk  construction  ;  aud  it  is  moJt  reaso 
lice  should  \w  given  to  the  tenant  of  the  Ian 
shew  that  the  rvtit  is  satiiuvd,  which  docs  m 
ledge  of  the  owner  of  the  cattle:  bi:tthisw& 
for  the  act  has  expressly  protided,  that  nolle 
the  owner  of  tlie  goods  ;  but  if  the  tenant  ha 
then  the  notice  must  have  been  given  to  him 
owner  sufficiently  affects  the  owner,  and  th 
owner  of  t!ie  cattle,  aud  therefore  notice  to 
Ld.  Ragm.  54. 

In  the  sane  case  it  appeared  that  the  tent 
the  d  stress  was  made,  lay  part  in  the  hundi 
Wiltshire,  and  pari  in  lue  hundred  of  Andoz 
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innasley  where  the  appraisement  was  made,  had  no  jnrisdic* 
on  there  ;  so  that  the  whole  was  done  solely  by  the  constable 
"  Kinnasleijj  which  therefore,  as  to  the  goods  taken  in  jfndorer, 
as  void.  But  the  Court  held,  as  the  distress  was  taken  for  one 
ttire  rent,  that  the  distrainer  might  well  impound  the  whole  of 
In  Kinnasley ;  and  the  chasing  of  the  cattle  taken  iu  uindooer 
:  the  pound  iu  Kin/iasley^zs  but  a  continuance  of  the  taking  ; 
at  the  constable  of  Kinnasley  was  therefore  the  proper  officer, 
Lthin  the  act,  to  superintend  and  administer  the  oath  for  the 
tjpraisement  of  the  whole  distress.  1  Ld.  Raym.  54. 

XI I L  How  far  the  landlord  is  indemnified  in  his  pro* 

ctcdings. 

The  rn^ny  particulars  which  attend  the  taking  of  a  disT 
ess,  used  formerly  to  make  it  an  hazardous  kind  of  pro* 
eding,  for  if  any  one  irregularity  was  committed,  it  vitiated 
m  whole,  and  made  the  distrainers  trespassers  ah.  initio.  1 
pnt.  37. 

Bnt  now  it  is  provided  by  1 1  Geo.  2.  c.  19,  That  where  any 
•tress  shall  be  made  for  any  kind  of  rent  justly  due,  and  any 
regularity  shall  be  afterwards  done  by  the  party  distraining  or 

5  agent,  the  distressshall  not  be  deemed  unlawful,  nor  thedis- 
liner  a  trespasser  ab  initio  ;  but  the  party  grieved  may  recover 
ttsfaction  for  the  special  damage  in  an  action  of  trespass  or  on 
4  case,  at  his  election,  s.  19. 

Bnt  no  tenant  shall  recover  in  such  action, if  tender  of  amends 
4h  been  made  before  the  action  brought,  s.  20. 
And  t(ie  defendant  in  such  action  may  plead  the  general  issue, 
id  give  the  special  matter  in  evidence,  s.  21. 
But  though  the  tenant  shall  only  make  satisfaction  for  tho 
al  damage  sustained,  by  any  irregularity  in  taking  or  disposing 
•  the  distress  ;  yet,  by  2  Will.  #  Mar.  Scss.  1.  c.  5,  if  any 
■tress  and  sale  shall  be  made,  for  rent  pretended  to  be  due  to 

6  person  distraining,  where  in  truth  no  such  rent  is  due,  tho 
aant  shall  recover  double  the  yaluc  of  the  goods  distrained,  to, 
tfher  with  full  cost  of  suit.  s.  5. 

IF.  The  landlord's  remedy  where  the  tenant  deserts  tte 

premises. 

By  11  Geo.  2.  c.  19,  If  any  tenant  holding  any  lands,  tcne« 
tats,  or  hereditaments,  at  a  rack-rent,  or  where  the  rent  re, 
rved  shall  be  full  three  fourths  of  the  yearly  value  of  the  demi^ 
'premises,  who  shall  be  in  arrear  for  one  year's  rent,  shall  de, 
rt  the  premises,  and  leave  the  same  uncultivated  or  unoccu. 
*t9  so  as  no  sufficient  distress  can  be  had  to  countervail  Uiq 
fcsfcrs,  two  justices  (having  no  interest  in  the  premises)  at  the 
fcest  of  the  landlord,  his  bailiff  or  receiver,  may  go  upon  ai\(J 
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view  the  same,  and  a(TW  on-  the  most  notorious  p; 
prem""'!,  nftirft  (X)  in  writing  what  day  (at  thi 
Of  finri. -,,(■.!  n  ■  .s!  taut]  Mf  *01  return  to  talct 
»iew  ;  and  if  njiun  mb  s-run  1  FW*  the  tenant  shall  u 
and  pay  (he  rent,  or  than  shall  not  be  sufficient  tlistrf 
premises,    then    the   jus  nets    way    pit    (XI)    the 

(X)  The  furta  of  this  njlice. 
TT, 

Take  notice,  that  upnn  the  omitlnht  of  \  L,  of  — 
county  of  — —  mode  into  if  V  J  and  S  J,  esort.  I 
majesty  *ju<i  ice  •■  r.j  ti~  pMC*M  aiut  for  the  mid  count 
that  you  the  said  T  f  MN  S&trfodtha  messuage  or 
and  premi -a,  situate,  lyi-'f  andbcinq  in  ■  —  in 

ty  aforesaid,  unto  you  fsmimi  at  a  rank  rent  by  him 
A  C,  and  that  there  is  in  arreir  and  da; from  yoa  th 
T  to  the  laiii  4  t,  eftfl  ahole  year1*  rent  for  the  iota 
premitei,  and  that  you  hnae  left  the  said  premises  ant 
and  unoccupied,  so  ai  no  sn[jicient  ]b)nSI  can  be  Aon 
teroaiithe  mid  arrears  of  rent ;  iVethe  said  justices  hi 
interest,  nor  either  of  in  basing  <t\u  interest  in  /A- 
mised  premises,  on  the  said  complaint  at  aforesaid,  ai 
request  of  him  the  laid  A  1.,  MM  this 'lay  come  a) 
vietced  the  said  il-misctl pi e'ni*cs,anddo  find  tiie said' 

to  be  true,  and  on  the day  of  thi  *  present  month 

me  trill  return  to  take  a  second  iiew  thereof,  and  if  h 
second  viem,  Jftnl,  or  some  person  o>i  f/aur  behalf,  shui 
pear  and  pay  the  said  rent  in  arrcitr,  or /here  shall  nc 
Jicicnt  distress  on  the  said  premise*,  then  :ce  the  <ait 
ssill  put  him  the  said  A  L  in  the  po  tscsiiun  of  the  sum 
premises,  according  to  the  form  of  the  statute  in  sucit  c 
and  provided;  in  witness  whereof  we  hive  herenat 
hands  and  sea's,  and  have  caused  this  notice  lo  boa 
the  outer  door  of  the  said  iiie.su  age  or  tenement,  the 
jng  the  most  m. furious  part  of  til  ■  said  premises,  this 

of_ — -in  the year  of  the   reign   of   our    sotck 

Georjethe  third,  of  the  united. kiiigtl»:n  at  Great  lirii 
Ireland,  Kiuijdeieuderol  the  faith,  and  in  the  year  oft 
Cod  1807. 

(XI)  Record  of  pulling  the  landlor.t  into  possessi 
Monmouthshire  \  l)c  it  remembered,  that  on  the  — 

to  nil.  j /n   the year    of  the  nip 

sovereign  lord  Cieorie  the  third,  of  the  united  kinzfom 
Britain  and   Ireland,    kin*,  defender    of   the  faith,  at 

the  said  county  of A  L,  in    the  county   uforcsd 

plained  unto  us  f  J  and  S  J,  cst/r.i.  t:;o  of  the  jjstkt 
said  lord  the  king  aligned  to  keep  the  peace  itithin 
county,  and  uls.i  tn  h.-ar  and  de'ermiue  ilieersfeljiii: 
[MjjotJ;  ando.'her  mii;L:r,;canori  it:  t'K  szid  county  cut 
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tossession  of  the  premises ;  and  the  lease  as  to  any  demise 
i  contained  only,   shall  from  thenceforth  become  void* 


e  the  said  A  L  did  demise  at  rack-rent  [or  three-fourths 
yearly  value,  as  the  case  is]  unto  T  T  of  — —  yeoman% 
i,  messuage, or  tenement, situate,  lying,  and  being  at  ■ 
aid)  in  the  county  aforesaid,    and  that  on  the  said  — 

" in  the  year  aforesaid,  there  leas  in  arrear  and  due 

he  said  A  Lfrom  the  said  T  T,  tenant  of  the  said  demised 
ses,  one  whole  year's  rent  thereof,  and  that  he  the  said 
ad  deserted  the  san\c  demised  premises,  and  left  the  saw* 
ivated  and  unoccupied,  so  as  no  sufficient  distress  can  be  had 
ntcrvail  the  said  arrears  of  rent ;  whereupon  the  said  A  L 

nd  there,  to  wit  on  the  said day  of.  -. in  the  year 

aid,  at  ••  aforesaid,    in  the  county  aforesaid,  requested 

he  said  justices,  that  a  due  remedy  to  him  in  this  behalf  should 
ovided,  according  to  the  form  of  the  statute  in  that  case 
;  which  complaint  and  request  by  us  the  aforesaid  justices 
heard,  we  the  said  F  J  and  S  J,  csqrs.  justices  aforesaid 
\g  no  interest,  nor  either  of  us  having  any  interest  in  the 
emiscd  premises)  on  the  said       ■        day   of  in  the 

foresaid,  at  ■  aforesaid,  in  the  county   aforesaid,  did 

\ally  go  upon  and  view  the  said  demised  premises,  and  then 
\ere  upon  our  own  proper  view  did  find  the  said  complaint  to 
te.and  did  there  and  then  affix  on  the  most  notorious  part 
e  said  demised  premises,  to  zsit,  upon  the  outer  door  of 
nansion-house  aforesaid,  a  notice  in  writing  under  our 
f  and  seals,  that  we  the  saidjustices,  on  the  -—  day  of 
\me  month  of  — —  in  the  year  aforesaid,    would  return 

e  a  second  view  thereof ;  upon  which  said —  day  of 

in  the year  aforesaid  of  our  said  sovereign 

we  the  said  justices  do  now  return,  come  upon,  and  take 
nd  view  of  the  premises  aforesaid,  and  there,  upon  our 
roper  view,do  find  that  he  the  said  T  T  doth  not  appear, nor 
iny  person  on  his  behalf  appear  and  pay  the  said  rent  in 
r,and  that  there  is  no  sufficient  distress  upon  the  premises 
mid,  nor  upon  any  part  thereof,   to  countervail  the   said 

r  of  rent :  Therefore  we  the  said  justice*  s^  at afore- 

in  the  county  aforesaid,  on   the day  of afore- 

in  (he  year  aforesaid  do  put  the  said  A  L  into  possession  of 
id  demised  premises,  according  to  the  form  of  the  statute 
mid.     in  witness  whereof  we  the  said  justices  unto  this 

1  do  set  our  hands  and  seals,   at aforesaid,  in  ihc 

y    aforesaid,    on    the  said  -*- day  of in  jtlie 

—  year  of  the  reign    of  our  sovereign  lord   George  the 

of  the   united   kingdom   of  Great  Britain  and  Ireland, 

defender  of  the' faith,  and  iu  tuc  year  of  our  Lord  God, — 


peal."    *.  17. 

XV»  When  the  tenant's  effects  are  taken  i 
under  an  extent. 

By  8  Ann.  c.  14,  No  goods  upon  any  tent 
be  taken  by  any  execution,  unless  the  party  i 
execution  is  sued  out,  shall  before  the  remutra 
pay  to  (be  landlord  of  the  premises,  or  his  I 
due  fur  rent  for  the  premises ;  provided  th. 
amount  to  more  than  one  year's  rent ;  and  in 
shall  exceed  one  year's  rent,  then  the  party 
execution  is,  paying  the  said  landlord  or  his 
Cent,  may  proceed  to  execute  his  judgment,  a 
required  to  levy  and  pay  to  the  plaintiff,  as  we 
for  rent,  as  the  execution  money.  t.  1. 

This  provision,  only  extends  to  the  immed 
whom  the  tenant  in  possession  holds,  and  not 
ground  landlord.  1  Strange  787. 

The  landlord  must  demand  the  arrears  befor 
the  goods,  or  it  is  too  Sate  ;  and  he  may  either 
.  to  make  a  rule  on  the  sheriff  to  pay  the  yea 
an  action  against  him  for  taking  the  goods  w 
Forlescue  300.  Cas.  Temp.  Hard.  255.  Di 
erf.  6t>4.  2  tVUtt.  140. 

And  a  bill  of  sale,  has  been  held  to  amount 
goods,  taken  by  Jieii facias.     Barnes  ill. 

The  landlord  is  to  hare  hu  year's  rent  will 
tions  for  poundage,  thongh  it  seems  that  this  b 
of  a  further  execution,  the  sheriff  it  entitled 
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himself;  for  it  is  an  interest  vested  :  but  where  the 
dies  intestate,  and  before  administration  granted;  an. 
n  is  taken  out  against  the  tenant's  goods,  the  court 
order  such  administrator,  who  had.no  right  at  the  timq 
igthe  execution,  to  be  paid  the  year's  rent;  for  though 
n  of  law,  the  administration  relates  ,to  the  death  of  the 
,  jet  such  relation,  by  mere  fiction  of  law,  shall  not. direst 
t  rested  in  a  stranger  between  the  intestate's  death  and 
nistration.  Fortescue  359,  360.  1  Strange  97f  ' 
landlord  distrains  for  rent  arrear,  and  before  the  disn  Extent* 
or  can  be  sold,  according  to  the  statute,  an  extent 
iinst  the  tenant  for  a  debt  due  from  him  to  the  crown  : 
it  shall  prevail  against  the  distress  ;  for  the  extent  binds 
erty  of  the  goods  of  the  king's  debtor  from  the  teste  of 
hey  are  liable  to  seizure  thereon,  till  there  is  an  actual 
i  of  property,  by  actual  sale,  or  the  like ;  and  the  mere 
icing  a  distress  makes  no  alteration. of  property;  where* 
king's  debt  shall  be  preferred,  and  the  landlord  may 
igain ;  for  being  thus  legally  evictedjof  the  djs tress,  with r 
vvn  default,  his  remedy  revives;  Bunb%  Rep.  42,  43; 
t  Rep.  112,  128,  129* 

XVI.  Concerning  repteviui* 

rtevi/)  is,  when  a  person  distrained  Upon  applies  to  the  Replevin,  whaft 
*  his  officers,  and  has  the  distress  returned  into  his  own  it  is. 
n,  upon  giving  good  security  to  try  the  right  of  taking 
it  at  law,  and  if  that  be  determined  against  him,  to  re- 
cattle  or  goods  pnee  more  into  the   hands  of  the  dis- 
Co.  Lit.  145,  b    $  Black.  Com    13. 

ormerly,  when  the  party  distrained  upon  intended  to  g«  wr^ 
he  right  of  distress*  he  had  no  other  process  by  the  old 
law  than  by  writ  of  replevin,  which  issued  out  of  chan- 
nmanding  the  sheriff  to  deliver  the  distress  to  the  owner, 
-wards  to  do  justice  in  respect  of  the  matter  in  dispute 
*n  county  court.      3  Black.  Com.  147. 

is  being  a  tedious  method  of  proceeding,  the  beasts  or  By  plaint  in 
ods  being  long  detained  from  thcowner,  to  his  great  loss  county  c«art« 
lge;  it  was  by  stat.  Marl.  52   Hen.  3.  c.  21,  provided,  - 
e  beasts  pf  any  person  be  taken,  and  wrongfully  with* 
the  sheriif,  after  complaint  made  to  him  thereof,  may 
hem  without  left  or  gainsaying   of  him,  that  took  the 

rce  of  which  statute  the  sheriif  may  by  plaint  hold  plea 
in  of  any  value,  in  the  same  manner  as  he  might  at 
law  on  a  writ  of  replevin  which  was  njusticic's  or  com* 
or  that  purpose;  and  although  in  other  actions  he  can 
1  plea  where  the  matter  is  under  40s.  value*     2  Inst, 


gtt  tie  retomo  ktbemdo,  according  to  tot.  Wt 
stat  I.  by  which  it  is  provided,  "  That  sheriffs 
henceforth  shall  not  only  receive  of  the  plain 
the  pursuing  of  (he  suit,  before  thry  make 
the  distress,  but  also  for  the  return  nf  (be  bea 
awarded ;  ami  if  any  take  pledget  otherwise,  he 
the  price  of  the  beast*,  and  the  lord  that  d  is  trail 
recovery  by  writ,  that  he  shall  restore  to  hhn 
or  cattle ;  and  if  the  bailiff  be-  not  able  to  rcttoi 
■hall  restore." 

The  taking  of  sufficient  pledges,  is  therefor 
the  sheriff,  and  an  action  on  the  ease  will  lie 
taking  such  as  are  insufficient;  very  slight  eti 
insufficiency,  will  be  sufficient  to  throw  the  pre* 
for  the  sureties  are  known  to  him,  and  he  is  ti 
they  arc  sufficient.     Bailer' $  Si  si  ¥rin$,  8ro. 

But  in  such  action,  the  sheriff"  shall  only  be  I 
In  damages  fur  the  actual  nine  of  the  distress,  a 
the  plaintiff  mav  hare  recovered  against  the  ten 
4  Term  Rep.  433. 

And  in  all  cases  of  misbchariour  by  the  si 
officers,  in  relation  to  replevins,  they  are  sub 
troul  of  the  king's  superior  courts.,  and  punish] 
ment  fur  such  misbehaviour  ;  and  the  court  hai 
to  order  (hi1  high  and  under-sheriff,  and  the  rej 
pay  the  damages  and  costs,  where  the  replevin 
lected  to  take  the  proper  sureties.*  Carl  he 
Rep.  1220. 

Besides  these  pledges  for  the  greater  seen 
distraining  for  rent,  it  ii  enacted  by    11   Geo. 
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ath  of  one  witness  not  interested ;  which  oath  the 
[ranting  such  replevin  is  to  administer)  and  conditioned 
icuting  the  suit  with  effect  and  without  delay,  and  for 
urning  the  goods,  in  case  a  return  shall  be  awarded, 
ny  deliverance  be  made  of  the  distress ;  and  such  sheriff, 
r,  taking  such  bond,  shall  at  the  request  and  costs  of 
pant  or  person  making  conusance,  assign  such  bond, 
sing  the  same,  and  attesting  it  under  his  hand  and 
le  presence  of  two  witnesses ;  which  may  be  done  with. 
p,  provided  the  assignment  indorsed  be  stamped  before 
rought  thereon  ;  and  if  such  bond  be  forfeited,  the 
or  person  making  conusauce  may  bring  an  action,  and 
hereupon  in  his  own  name;  and  the  court  may  by  rule 
f  upon  such  bond,  agreeable  to  justice,  which  rule  shall 
;  effect  of  a  defeasance,  s.  23. 

tariff  having  thus  taken   pledges  from  the  plaintiff  in 

,  he  ought  forthwith  to  make  deliverance  of  the  goods 

;  distrained  ;  and  if  the  distress  be  drawn  into  a  house, 

strong  hold,   the  sheriff -or  his  bailiff,   after  demand 

•  deliverance  of  the  distress,  may  break  open  the  house 
y  them  ;  for  though  a  man's  house  is  privileged  by 
law  for  himself,  his  family,  and  his  own  goods,  so  that 

iff  cannot  break  it  open,  to  attach  any  of  them  in  a 
on  at  the  suit  of  a  private  person,  yet  a  man's  house 
>t  privilege  or  protect  the  goods  of  another  person  un- 
ken,  so  as  to  prevent  the  officer  to  make  replevin  ;  bc- 
2  privilege  and  security  of  a  man's  house  could  protect 
»wu  goods.     2  Inst,  140. 

the  distress  be  carried  out  of  the  county,  or  concealed, 

sheriff    may    return,   that    the  good*   or    beasts  are 

,  that  is,  carried  to   a  distance,    to   places    to  him  un- 

and  thereupon  the  party  replevying  shall  have   a  writ 

•  in  xcithernum  ;  a  word,  according  to  Spelman,  de- 
dm  the  Saxun  words  weder,  other,  and  naam,  pledge,or 
,  a  term  which  signifies  a  second  or  reciprocal  distress,  in 
ic  first  which  was  eloigned.  3  Black.  149.  2.  Inst.  140. 
iierefore  a  command  to  the  sheriff  to  take  other  goods 
distrainor,  in   lieu  of  the  distress    formerly  taken  and 

or  withheld  from  the  owner.  Fit:.  Nat.  firev.  69.  73. 
t  here  is  now  distress  against  distress  ;  one  beim;  taken 
r  the  other  by  way  of  reprisal,  and  as  a  punishment 
illegal  behaviour  of  the  original  distrainor,  for  which 

is  replevin  clerks,  and  also  with  one  person  competent  to  make 
he\aluc  of  the  zcods  distrained,  which  person  need  nut  be  an  ap- 
.  any  friend  who  is  capable  of  ascertaining  sueh  value:  the  £»iod-i 
valued  upon  oath,  and  the  sheriff  satisfied  as  to  the  responsibility  of 
s,  a  replevin  boiH  i.s  executed  by  the  parly  distrained  upon  and 
;,  and  thereupon  the  sheriff  issues  a  warrant  to  one  of  hi*  ofrVcrst© 
"xkLj  to  the  party,  and  turn  the  bailiff  out  of  posse  ision.  foi  the 
is  bond,  see  p.  70-i.  *«/>/«. 


,    4 

3 


•71*  DISTRESS. 

mww  goods  taken  in  withernam,  cannot  be  rpfiitTiei,  lill  At 
oftfinal  distress  is  forthcoming.      3  B/act   C«.  1 41. 

RiwHlif  Hat  cither  party  may  rco»o*e   the  action   of  replevin  fro* 

F""'"t-  the  county  court  to  die  superior  courts  of  King's  Beach  « 
Common  fleas,   by  writ  of  pome,  orrecordarL     3  /itrt.  33$. 

tjftnr.  The  pone  b  »h*«  the  proceeding   h  by  writ  of  repfcvta; 

for  w  here  a  arit  cf  replevin   issues,  sod   it   is  relmrntd  oat  it 

I  the  connty  coort ;  that  gives  the  judges  above  authority  to  pnr 

ceed  thereon,  whether  toe  proceeding  below  be  recorded  or 
not;  far  the  judges  want  do  record  from  below,  wheat  tkry 
have  the  king's  writ  with  tbem.     »  Inrt.  339. 

*j  medm.  Bat  the  rxeortleri  is  lo  record  the  proceedings,  and  what 
recorded,  lu  return  them  im'.o  the  Ring's  Bench  or  Cactool 
Pleas,  so  that  it  gires  authority  (o  record  those  procerdijp 
that  were  not  of  record  before;  therefore,  if  the  rrplcrii 
were  by  ptainl,  it  must  be  removed  by  rccardari  ;  became  At 
courts  must  hare  their  authority  by  proceedings  returned  a 
teconl.     2  hit.  339. 

And  Ibis  removal  may  be  -by  the  plaintiff  at  pleasure,  nd 
hy  the  defendant  upon  reasonable  cause,  fit;.  Sat.  Bm- 
fi9,  70.     3  Bfacit.  Com.  149. 

Also,  if  in  the  course  of  proceeding  any  right  of  freehold 
comes  in  question,  the  sheriff  can  proceed  no  further,  w  tkvl 
it  is  usual  to  carry  it  up  to  tVeitmimter-hali,  io  the  hist  it- 
stance.     3  Black.  Coat.  149.     Finch.  L..  317. 

Upon  this  action  brought,  and  declaration  defend,  tit 
distrainer,  who  is  now  (he  defendant,  makes  avowry,  tbil  a 
he  avows  taking  the  distress  in  his  own  right,  or  the  rijht  «f 
bis  wife  j   and   seta  forth  the   reason  of   it,  as   for   rent  jrrijr, 

CagnizBuce.  damage ftti*anf,  or  other  cause:  or  else,  if  he  justifies  is 
another's,  as  his  bailiff  or  servant,  he  is  said  to  makewrw- 
tflnce  ;  that  is,  he  aikriuii  ledgel  the  taking,  but  insists  that  surb 
taking  was  legal,  as  he  acted  by  the  command  of  one  who  bid 
a  right  to  distrain  :  and  on  the  truth  and  legal  merits  of  lii 
avowry  or  cognizance  the  cause  is  determined.  J  Black.  Gwi.Sil. 

Trial.  Inrcplerin,   both  plaintiff  and  defendant  arc    actors,  thcrr. 

fore  either  party  may  carry  down  the  cause;  and  if  the  m> 
fendant  give  notiee,  and  do  not  go  on  to  trial,  the  court  "ill 
give  costs  against  him;  for  (liu  same  reason  the  dcftndint 
may  not  move  tor  judgment  of  nonsuit,  unless  the  plaiarii 
have  given  notice  of  trial.     Butler's  Aiii  Fritis*  Sro.  ni.  St. 

Jtdgment.  Jf  it   be  determined   for   the  plaintiff,   viz.  that   the  tlistrta 

was  wrongfully  taken;  he  lias  already  got  his  goods  btfll 
into  Iiis  own  possession,  and  shall  keep  them,  and  moreu'rf 
recover  damages.     3  Black,  Cum.  150. 

Fn-md  deliver.       But  if  the  defendant  prevail*,   by  the   default   or  nonsuit rf 

Me*.  the  plaintiff,  ilieti  he  shall  have  a  writ   di   rctorno  ia6<*&, 

whereby   the   goods    or   chattel*)    which    were  distrai 
then  rep  lu  vied,  are   relumed  again   into  his  custody 


,  k  *  \i 
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dr  otherwise  disposed  of,  as  if  no   replevin  had  been 

Ibid. 
d  at  the  common  law,  the  plaintiff,  if  nonsuited,  might - 
)rought  another  replevin,  and  so  infinitum,  to  the  into- 
e  vexation  of  the   plaintiff;  wherefore  the   Stat.    West. 

Ed.  1.  st.  I,  c.  ?,  restrains  the  plaintiff  when  non- 
,  from  suing  out  any  fresh  replevin;  but  allows  him  a 
al  writ,  issuing  out  of  the  original  record,  and  called  a 
►f  second  deliverance,  in  order  to  have  the  same  distress 

delivered  to  him,    on  giving  the   like  security   as   be- 
am!  if  in  such    writ  of  second  deliverance  the  plaintiff 
nsuited,  or  if  the  pica  be  discontinued,  or  the  writ  abates, 
ic  prevails  not  in  his  suit,  return  irreplevisable  shall  be  Return  irteptt* 
?d,  after  which  no  writ  of  second  deliverance  shall  be  viable.   - 
ed.     9  Inst.  340,  311. 

also  if  the  defendant  has  judgment  upon  verdict  or  de- 
t  in  the  first  replevin,  he  shall  have  a  writ  of  return 
evisable ;  for  no  new  replevin  or  second  deliverance  is 
ible,  but  only  upon  a  nonsuit.  2  Inst.  340. 
t  in  the  case  of  a  distress  for  rent  arrear,  the  writ  of 
d  deliverance  is  in  effect  taken  away  by  17  Car.  2.  c.  7t 
i  directs,  that  whenever  any  plaintiff  in  replevin  upon  a 
ss for  rent,  shall  be  non  suit  before  issue  joined,  in  any 
of  record,  the  defendant  making  a  suggestion,  in  nature 
avowry  or  cognizance  for  the  reut  in  arrear,  to  ascertain 
>urt  of  the  cause  of  the  distress,  or  if  judgment  be  given 
murrer  for  the  defendant,  then  without  such  suggestion, 
jurt  upon  his  prayer  shall  award  a  writ  to  the  sheriff,  to 
re  by  the  oath  of  twelve  men,  touching  the  sum  in  arrear 
;  time  of  such  distress  taken,  and  the  value  of  the  goods 
it  led  ;  and  thereupon  notice  of  fifteen  days  shall  be  given 
\  plaintiff  or  his  attorney,  of  the  sitting  of  such  inquiry: 
ipon  the  return  of  such  inquisition,  the  defendant  shall 
judgment  to  recover  against  the  plaintiff  the  arrearages  of 
rent,  in  case  the  goods  distrained  shall  amount  unto  that 
;  and  in  case  they  shall  not  amount  to  that  value,  them 
ich  as  the  value  of  the  goods  or  rattle  distrained  shari 
nt  unto,  with  his  full  costs  of  suit,  and  shall  have  execu- 
tir  the  same  by  fieri  facias,  elegit,  or  otherwise ;  and  ia 
uch  plaintiff  shall  be  non  -suit,  after  cognizance  or  avowry 
,  and  issue  joined,  or  if  the  verdict  shall  be  given  against 
plaintiff;  then  the  jurors  shall,  at  the  prayer  of  the  do* 
nt,  inquire  concerning  the  arrears,  and  the  value  of  the 
distrained;  and  thereupon  the  avowant,  or  he  that  makes 
zance,  shall   have  judgment  for  such  arrearages,   or   so 

thereof  as  the  goods  distrained  amount  onto,  together 
his  costs,     s.  2,  3. 

d  in  all  the  cast's  aforesaid,  where  the  value  of  the  goods 
iucd  shall  not  be  found  to  be  of  the  fu4i  %iiW  oi  the  ar- 
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pear*  distrained  for,   toe  parly  to  whom  socfc  tmn  were  m«, 
hit  esectilors  or  administrators,  nuj,  frost  time  to  time, dismni 
again,  for  the  residue  nf  t*ic  arrears.     #.4. 
ritof  map-      Bui  otherwise,  if  pending  a  replevin  for  a  former  dtstrs, 
a*  a  man  distrain?  again  for  the  nne  rest  or  sextice  ;  then  tat 

party  b  not  driiea  to  his  action  of  replevin,  bet  shall  bairi 
writ  of  recaption,  and  remoter  damages  for  the  defendant,  tit 
distrainor'',  contempt  of  the  process  of  the  law.  3  Blade  Com. 
1S1.    Fits.  AW.  Bra.  69. 


Lw. 
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rilint  ihtm.  *T  is  not  felony  to  steal  dot's,  which  are  of  a  base  narnrr,  h* 
though  a  man  may  hate  a  base  property  therein,  and  iiiaxaBii 
a  civil  action  for  the  loss  of  them,  yet  they  shall  never  beM 
highly  regarded  by  the  law,  that  for  their  sates  a  man  shall  die. 
1  /iTunt.  e.  33.  i.  23.      4  Black.   Com.  235. 

But  by  10  Geo.  S.  c.  18,  If  any  person  shall  steal  nsy  i* 
or  do£r,  of  any  kind  or  sort  uhatioe-cr,  *  from  the  owner,  or 
from  any  person  iu trusted  by  the  owner  with  such  do£s,of 
ahall  sell,  buy,  receive,  harbour,  detain,  or  keep  any  inch  tlaj 
or  dogs,  knowing  ihesaOK  to  have  been  stolen,  every  snch  per. 
eon  convicted  upon  the  oath  of  one  witness,  or  his  own  confes- 
sion, before  two  justices,  shall  for  tke  first  offence  forfeit  art 
eaceedtiLg  .;■'/.  nor  less  than  lul.  as  to  such  justices  shall  seat 
meet,  together  with  the  chargis  previous  to,  and  atttndiuj 
such  cuniietiun,  to  be    ascertained  by  such  justice  ,i  and  ii 


r  in  it  case  ,i>  highly  jimsl  The  ililctf  wil'  ■  *"* 
Urg  .  brtcb,  the  words  m  ibe  act  being  ■■*  4g  « 

i  ijiui  i   u|  j i     iht  (i;.t  di  ti't,  lhat  ■!!   ptElil!  -'*■ 

I  Erf.  (,.  c.  12.  (which  to-i  away  [be  bent*  <* 
nomad  ..<  Mealing  *.«...  nnra,  or  gtU.-jT.) 
ublwg  whellxi  ■■  .ncrt.. I  to  lliutc-bnttKH" 
"»n,"'l   '■"l"  lo'lewing  v.nr,  io  p"i»* 


arc  It  nt..  pc  tan 

h.lli 

fjI»..j  d..s  urii---/"' 
vuti    ■Ljcctiun  Ciuld  «<" 
...   »..d  B.»y«pf.ly4j«J 
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we  such  penalty  shaM  not  be  forthwith  paid,  such  justices  shall 
ommit  the  offender  to  the  common  gaol  or  house  of  correction  j 
or  not  exceeding  twelve,  nor  less:  than  six  calendar  months,  or 
mill  the  penalty  and  charges  shall  be  paid  :  and  if  any  person, 
aving  been  convicted  as  aforesaid,  shall  afterwards  be  guilty 
f  the  like  offence,  and  shall  be  thereof  convicted  in  manner 
foresaid,  every  such  person  shall  forfeit  not  exceeding  501.  nor 
ess  than  30/.  as  to  such  justices  shall  seem  meet,  together  witk 
he  charges  previous  to  and  attending  snch  conviction,  to  be 
scerrained  by  such  justices,  before  whom  such  offender  shall  be 
o  convicted:  which  said  penalties  or  any  of  them  shall  be  paid, 
ne  moiety  to  the  informer,  and  the  other  moiety  to  the  poor  of 
lie  parish,  where  the  offence  shall  have  been  committed  ;  and 
pon  non-payment  thereof,  *  snch  justices  shall  commit  the  of* 
snder  to  the  common  gaol  or  house  of  correction,  for  not  ex* 
eeding  eighteen,  nor  less  than  twelve  calendar  months,  or  un« 
[J  the  penalty  and  charges  shall  be  paid  ;  and  such  justices 
hail  also  order  the  offender  to  be  publicly  whipped  +  within  three 
lays  after  the  commitment,  fn  the  town  wherein  such  gaol  or 
louse  of  correction  shall  be,  between  the  hoars  of  twelve  and 
►ne  of  the  clock,     s.  1. 

It  shall  be  lawful  for  one  justice,  upon  information  to  him 
nude  for  that  purpose,  to  grant  a  warrant  to  search  for  any  dog 
►r  dogs  stolen,  and  in  case  any  such  dog,  or  the  skin,  shall, 
ipon  such  search,  be  found,  to  take  and  restore  every  such  dog, 
>rsuch  skin  to  the  owner  thereof;  and  the  person  in  whose 
>ossession  any  such  dog  or  skin  shall  be  found  (ui  case  it  shall 
.ppear  that  such  person  was  privy  to  such  dog  having  been 
tolcn,  or  that  such  skin  was  the  skin  of  any  dog  stolen)  shall  be 
ubject  to  the  like,  penal  ties  and  punishments,  as  persons  con* 
icted  of  stealing  any  dog  or  dogs  arc  herein  before  made  sub* 
ect  to.    s.  2. 

Justices  may  cause  the  conviction  to  be  drawn  up  in  the 
olio  wing  words  :  or  to  the  same  effect.  *•  3. 

Be  it  remembered,  that  on  tht     ■  day  o/"— — *— ,  in  tht 

Mr   of  our  Lord ,  A  B   is  convicted  before  us  ■ * 

zo  of  his  majesty's  justices  of  the  peace  for  the  county  of 
"  f  specifying  the  offence,  and   the  time  and  place  when 

ind  where  the  same  was  committed,  as  the  case  shall  be).  GU 
Xn  nnder  our  hends  and  seals,  the  day  .and  year  aforesaid. 


•Thi*  part  of  the  clause  is  literally  connected  with  the  general  applka- 
iun  ot  the  forfeitures  fur  the  first  and  second  offences,  and  therefore  incon- 
srent  and  ill  penned  ;  fur  the  imprisonowu  here  diiectcd,  can  only  be  cau- 
'quent   upon  the  nun- payment  of  the  second  penalty.* 

*  Hece  alio  the  act  <:ocs  not  appear  tobe  sufficient!}'  explicit,  for  it  is  rot 
%ar  Hhct&er  the  whipping  is  to  la*  f  rdcre-d  for  the  first  or  second  offence, 
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If  hit  pman  itull  tkSwk  hh»*etS  aggrieved,  kw  awy  tkk* 
lose  to  pumace  of  rh»  act,  i«dt  perm*  wmj  apptai  fa  nV 
Jtiticri  a/ Ike  atxt  g-*fmt  tpiarlrr  itntom.  mad  tst-'bi*  f*m 
dayioftrrtke  tout*  •/>*({!  eumpiirin-  tlutlhwx  orixw;  *  wci 
appellant  giTMif.  or  ciuiing  to  be  gitrp,  fonrtoea  dav«  *  wt 
at  bait  in  *ritim:,  of  his  intention  to  brinj;  well  appeal,  *ari  nt 
"  c  waller  thrrcuf,  la  the  pErxitis  who*?  acts  air  con^kmM 
»i ;  and  within  two  day*  after  sock  nortec,  entering  mm  1 
>nixancc  brfne  some  justice,  with  two  sufficient  larttio, 
conditioned  fa  try  »neb  appeal,  and  abide-  the  order  of,  ttdu 
|jy  anrb  io-Ij  as  shall  be  awarded  by  tbc  justice  at  soefc  q«i- 
ter  M"*>i'tni ;  and  (be  said  jnsiices  at  such  sessions  sin II  i til- 
th determine  (he appeal  in  a  sumnary  way,  and  award  cm&u 
the  parties,  as  (bey  shall  think  proper ;  and  tbc  dctermtuauaa  sf 
such  quarter  sessions  ■  all  be  final ;  and  ito  order  or  uthn  ft*- 
reedm^i  shall  b,.-  quashed  for  want  of  form,  01  bo  Ktuoieif  rf 
(■ill, rati.     t.  a. 

Ceeaiac   s»eh       ^n  **l'on  upon  'he  case  will   lie  fur  k repine  a  dog  exJ  U 
*     >,  bite    sheep,    and    which    has  killed    sheep   belonging    to  lie 
plain  tin  ;  but  in  such  case  it  must  be  proved,  that  the  defend*" 
knew,  (hat  he  would  bite  sheep  ;  and  killing  sheep  twice  befu» 
is  miii. in  ■'!  proof  of  usage.     Dyer^ifi. 

And  if  a  dog  hare  once  bit  a  man,  aud  the  qwner  bating  no- 
tice thereof,  keep  the  dog,  and  let  him  go  about,  and  be  bit* 
another  person,  an  action  on  the  case  will  lie  against  Ira  J' 
tbc  suit  of  the  person  bit,  (though  it  happened  by  his  (reading 
on  the  dog's  i<*  ■ .  :  for  the  owner  ought  (o  hate  hanged  him  oil 
the  first  notice.      2  Strange  1264. 

If  one  knowingly  keep  a  dog  accustomed  to  bite  sheep,  vJ 
the  dug  bite  an  hone,  it  is  actionable  ;  because  (he  owner  ifxrr 
notice  01  (he  first  mischief,  oupht  to  have  destroyed  or  hinJerol 
him  from  doing  any  more.     1  Lii.  Raymond  110. 

So  also  the  sulk-ring  of  a  mastiff,  or  other  furious  dog,  lop 
about  unmuzzled,  is  deemed  a  public  nuisauce,  and  the  own" 
thereof  may  be  indicted;  and  tin:  form  of  such  iudiclnicut  is  a 
follows  : 


thai  \hc-purl\igricudma.)  wilki.i  j'nur  d-nji  .tjter  ronvictu-n,   but  M  ■£* 
*urJj,  gi«  nirlie*  in  appeal  U  the  aetl  itisii-nt,  nnd   thai  naitlWf  tin  ■•» 

iuu»l  hi  ciiniiuiited,  «  (lie  prnitlt.v    i»  imt/urihiiiifft  panl  ;  niiii  wlure  nfcp- 


n«,  b)u>» 
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■,  in  the  said  county  of    i      .  ,  tanner,  on   the 

■  .    .  , day  o/ 9  in  M*  —         ■ .  yzar  of  the  reign 

of  our  sovereign  lord  George  the  Thjrd,  king  of  the  united 
kingdom  of  Great  Britain  and  Ireland,  fyc.  and  on  divers 
other  days  and  times ;  between  that  day  and  the  day  of  the 
taking  of  this  inquisition,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  near  unto  the  king's  common  highway,  there  unlawfully 
did  keep,  and  still  doth  keep,  a  certain  large  dog,  of  a  very  fierce 
end  furious  nature  ;  and  the  said  dog,  on  the  said  —  day  of 
— ,  in  the  year  aforesaid,  and  on  the  said  other  days  and  times » 
at  the  parish  aforesaid,  in  the  county  aforesaid,  near  unto  the  said 
highway,  there  unlawfully  did  permit  and  suffer,  and  still  doth 
permit  andiuffer,  to  go  unmuzzled,  and  at  large,  by  reason  where- 
of the  liege  subjects  of  our  said  lord  the  king,  on  the  said  ■ 
day  of  — —  in  the  year  aforesaid,  and  on  the  said  other  days  and 
times,  at  the  parish  aforesaid,  in  the  county  aforesaid,  could  not$ 
nor  can  they  now  go,  return,  pats,  and  labour  in  and  through  the 
said  highway  there,  without  great  hazard  and  danger  of  being  bit9 
maimed,  and  torn  by  the  said  dog,  and  losing  their  lives ;  to  the 
great  damage,  terror,  and  common  nuisance  of  all  the  liege  subjects 
of  our  said  lord  the  king,  in,  by  and  through  the  said  highway  ' 
there  going,  returning,  passing,  repassing,  and  labouring,  to  the 
evil  example  of  all  others  in  the  like  case  offending,  and  against  the 
peace  of  our  said  lord  the  king,  his  crown  and  dignity* 

Drunkenness.     See  Alehouses. 
Duel.    See  Affrays, 
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XjY  23  Elk.  c.  9,  No  cloths,  kerseys,  bays,  frisadoes,  noscn, 
Or  other  things  in  nature  of  cloth,  shall  be  matheredfor  a  black, 
except  the  same  be  first  grounded  with  woad  only,  or  with  woad 
tnd  annele,  alias  bluefWr,  unless  the  madder   be   put  in  with 
shomack  or  gallis,  and  no  person  shall  dye  cloth,  or  other  things 
above  said,  mathcred  for  a  black,  not  having  a  ground  of  woad 
only,  or  of  woad  and  an  nek*,  unless  the  madder  he  put  in   with 
*humack  or  gallis  ;  upon  pain  that  the  dyer  shall  forfeit  the  va- 
lue of  the  thing  dyed,  the  one  moiety  to  the  queen,  and  the  other 
Haoicty  to  him  that  will  sue  for  the  same.  s.  3- 

It  shall  be  lawful  to  dye  gall   black,    shumack   black,   alias 
plain  black,  wherein  no  mathcr  shall  be  used.  s.  -}• 


Evri'i-  Jvr-r  that  ilioll  dye  any  cloths  mattered, and  not  wood. 
t*l,  >ua11  before  he  deliver  tli,'  same,  fix  a  seal  of  lead  to  thrm.in 
which  ilit:  letter  M,  signifying  raathend,  shall  be  contained ; 
pBU  p»B  th*(  every  Ujcr  otnniUflg  -!iall  forfeit  for  every  ya/d 
pf  ili'.  .;ud  clolh  3.v.  4 J.  And  if  a:<y  person  shall  sill  anycJolh 
mulhurcd  and  not  woaded,  and  shall  not  first  givr  mil  ice  to  Ik 
buy  it,  that  the  same  is  not  wearied,  lie  shall  forfeit  the  double 
value  ul  -ill  such  cloth  M  tin-  I  irty  that  shall  sue  for  the  same. 
(,  S. 

And  for  fur  titer  regulation  hereof,  by  tS  Geo.  3.  cl5,lf  any, 
person  shall,  within  England,  /(Whs,  and  Berwick  upon  Tated, 
dye  any  cloths,  hays  0*  other  vioulle.it  goods  of  any  kind  whit- 
■MIST]  lor  mathcr  Macks,  not  being  dyed  throughout  in  the  first 
place  with  ivoail  and  indigo,  such  person  shall  forfeit  for  eTerjr 
piece  of  long  Hocking  bays,  containing  seventy  yards,  or  up. 
wards,  fire  pounds. 

l''ur  every  piece  of  Colchester  bays,  or  short  bays,  containing 
thirty  -live  yards,  or  upwards,  fifty  shillings  : 

And  for  every  piece,  of  other  woollen  goods  of  any  kind  what. 
KteTer,  six-pence  per  yard. 

And  if  any  person  shall  dye  any  woollen  cloth  fur  woadnl 
Mack,  not  being  woaded  throughout,  such  person  shall  furJot 
(or  every  piece  of  sneh  cloth,  two  shillings  per  yard.  t.  1. 

All  woollen  goods,  matbcral  black  according  to  this  Kt, 
ahall  be  BUrked  w ith  a  red  rose  and  a  blue  rose  ;  and  all  «m!> 
len  clolh  woaded  black  throughout,  according  to  this  act.  shall 
be  marked  with  a  blue  rose  only  :  and  if  any  person  shall  coun- 
terfeit the  said  marks,  or  shall  dye,  or  altix  any  such  mark  to 
woollen  cloths  falsely  dyed  as  mathered  or  woaded  blacks,  sudi 
person  shall  fotfit  four  pounds  for  every  piece,  upon  wliiti 
tnch  mark  shall  be  ntained  or  affixed,  t.  3. 

If  any  person  shall  use  any  logwood,  or  logwood  Honor,  ia 
dying  blue  any  woollen  good*  of  any  kind  whatsoever,  suck 
person  shall  forfeit  liienly  pounds  for  every  piece,      s.  4. 

And  to  prevent  frauds  and  abuses  in  the  dying  of  woolla 
goods,  within  such  places  as  ant  not  wilhio  the  city  of  ieitrfw, 
and  ten  miles  thereof,  tiiu  justices  at  (heir  geucral  or  quarter  «. 
sii)iis,are  to  appoint  such  person  or  persons,  as  they  think  prupw, 
to  be  a  searcher  or  searchers, within  i  h-.ic  respective  jurisdiction*: 
Vthiek  per  WIS  arc  uunowered  in  the  day  time,  to  enter  into  ant 
*)iop,warelioii-'.>i1,rkl,..:1-..t.tt:cr.^r..und,  or  oilier  place,  of  »S 
pfts. ns.  cm,,  i  i  ,:..  i  ■;  oratJOM,  uaing  the  trade  of  Jyrng 
cloths,  bttjn,  >n  -L'.n-.-  Rualteri  ;hhN  erf  every  kind  nhalsomrf; 
and  also  of  all  penott  i  own  win  the  dying,  drying,  or  pick- 
ing of  any  sued  ei.nl,.,  bays,  or  other  wool  leu  goods,  and  ilw 
all  public  w.n  ii  i,-.'-.  .ii'il  oilier  pi. ices  w|tMU  am  clolti5,lutS 
or  other  woollen  good  ,  jjttckot]  up  for  exportation  shni!  bv  <*- 
posited ;  and  in  haarvh  for  and  fj«inhn>  all  such  goods  dW 
black  or  blue,  wlieilicr  p:i;kid  or  unpacked,  and  also  to  cuius 
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lakeawaya  pattern  from  either  end  of  every  )>iece,f or  th<rpurpose 
of  trying  and  proving  the  same,  such  searcher  taking  to  Ms  as- 
sistance a  constable,  or  other  peace  officer,  who  is  to  be  aiding 
to  such  searcher  in  the  execution  of  this  act,  whenever  appiica- 
tion  is  made  to  him.  #.  10,  5. 

No  person  shall  be  capable  of  acting  as  a  searcher,  until 
he  shall  have  taken  and  subscribed  an  oath  to  the  effect  follow- 
ing: 

1  do  swear  9  That  I  wiU faithfully,  impartially,  and  honestly 
execute  and  perform  the  tru$t  reposed  in  me  as  a  searcher  by 
thine  of  an  act  of  parliament,  made  in  the  twenty,  third  year  of 
the  reign  of  his  majesty  king  George  the  Third,  for  rendering 
more  effectual  the  provisions  contained  rn.  an  act  of  the  *  thir- 
teenth year  of  king  George  the  First,  for  preventing  frauds  and 
in  the  dying  trade. 


Which  oath,  the  persons  by  whom  lie  shili  be  appointed,  or 
>ne  of  them,  are  to  administer,  s.  11. 

And  if  any  person  shall  oppose,  obstruct,  hinder,  or  prevent, 
my  searcher,  in  the  execution  of  the  powers  hereby  vested  in 
lim,  such  person  Shall  forfeit  ten  pounds,  s.  12. 

All  penalties,  where  the  same  shall  exceed  five  pounds,  shall 
*e  recovered,  m  the  name  of  any  person  who  shall  inform,  in  any 
ourtof  record  at  Westminster ;  and  all  forfeitures,  which  shall 
lot  'exceed  five  pounds,  shall,  upon  proof  of  the  offence,  before 
mmj  justice,  either  by  confession  of  the  party,  or  by  the  oath  of 
sue  witness,  be  recovered  by  distress  and  sale  of  the  goods  of  the 
wrty  offending,  by  warrant  under  the  hand  and  seal  of  such 
t&atice,  directed  to  any  constable,* or<  other  peace-officer,  return* 
fe£  the  overplus,  after  penalties  and  charges  deducted ;  and  in 
sufficient  distress  cannot  be  found,  and  such  penalties  shall 
be  forthwith  paid,  such  justice  shall  cause  the  offender -to  be 
Kfemmitted  to  the  house  of  correction,  to  be  kept  to  hard  labour, 
fry  not  exceeding  three  months ;  anc(  the  whole  of  all  penalties 
^covered  from  persons  not  residing  within  London,  or  ten  miles 
hbredf,  shall  go  to  the  informer.  #.13. 

All  prosecutions,  for  offences  against  (his  act,  shall  be  com. 
within  forty  days  after  committed,  or  discovered,  antt  any 

aggrieved,  by  the  order  of  any  justice,  may  appeal  to 

^fc*  next  general  or  quarter  sessions,  first  giving  reasonable  no- 
of  such  appeal  to  the  prosecutor  ;  and  the  judgment  of 
sessions  shall  be  final ;  and  the  justices,  upon  such  appeal, 


■»■*■ 


•  13  Cm.  1.  was  repealed  Uy  this  ocU 
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are  to  allow  casts  to  either  party  ;  to  be   [fried  as  is  w 


(3"  For  other  regulation*  respecting  the  irvt-t «  rf  ru 
aad  other  mutteri,  tec  MA  .Yt)  FACT  if  RES. 


EAVES-DROPPERS. 

J^AVEB-droppers,  or  such  as  listen  under  walls  <w  sri 
or  thetairsol  huu-t*-,  to  hearken  after  discourse.  Bod 
upon  to  ff  jiiic  slanderous  and  mischics ous  tales,  art  a  ct 
nuisance,  and  presentable  at  the  court  leet ;  or  are  indict 
the  sessions,  and  punched  by  noe  and  finding  sureties  fo 
good  behaviour.  4  Bloat.  Com.  168.  JfrrcA.  ©/  Cuurtf 
iitosk.  c.  10.  1.58. 

And  it  seems  that  a  magistrate  may  also  compel  such  | 
to  find  surety  for  their  good  behaviour.     1  Ita-k.c.  SI. 

Egyptians.     See  Vagkasts. 


ELOPEMENT. 


By 


*  Y  4  A-  5  Pfii7.  cV  Mar.  c.  8,  If  any  person  abort 
of  fourteen,  shall  unlawfully  take  or  convey,  or  cam 
taken  and  conveyed,  any  maid"  or  .■■■::. an  child  unn 
being  within  the  age  of  sixteen  years,  oat  or  the  pottesA 
against  the  trill  of  her  father  or  muther,  vr  of  sueh 
or  persons  a*  then  shall  happen  to  have,  bji  a**  kin 
the  order)  keeping,  education,  or  governance  of  her 
person  being  convicted  in  course  of  law,  by  inquisition 
dictment,  shall  suffer  two  years  imprisonment,  or  pay  Pi 
as  shall  be  assessed  by  (he  court ;  half  to  the  kiug,  and 
the  parties  grieved.     I.  3.  5. 

Against  theo:itt  of  her  father.]  A  bastard  is  witasifl 
tection  of  this  act:  for  the  court  of  King's  Bench  hs«  | 
an  information,  for  the  taking  away  a  natural  d»u|»j 
der  sixteen,  under  the  care  of  her  putative  father.  I* 
1182. 


ELOPEMENT. 

onvicted  in  course  of law .]     This  is  an  offence  with. 

risdiction  of  the  court  of  King's  Bench,   for   which 

rant  an  information.     4  Mod.  145.    2  Strange  1107. 

iny  person  shall  so  take  away,  or  cause  to  be  taken 

iefloar  any  such  maid  or  woman  child ;  or  shall  against 

r  unknowing  of,  or  to  the  father  of  such  child,  if  the 

n  life,  or  against  the  will  or  unknowing  of  the  mother 

3  custody  or  governance  of  such  child,  if  the  father  be 

secret    letters,    messages,    or  otherwise,   contract 

with  such  maiden  or  woman  child,  every  person  so 

being  convicted,  shall  suffer  imprisonment  five,  year's, 

h  fine  as  shall  be  assessed  by   the  court,   the  one 

the  king,  the  other  to   the  informer.     4  $  &  Phil. 

o.  &•    «5« 

ny  woman  child,  or  maiden,  being  above  the  age  of 
rs,  and  under  sixteen,  shall  consent,  or  agree  to 
a  that  shall  so  contract  matrimony,  the  next  of  kin 
11  have,  hold,  and  enjoy  her  lands  during  the  life  of 
so  contracting,  on  whose  decease  the  lands  shall  de- 
ch  persons,  as  they  should  have  done,  in  case  this  act 
been  made,  other  than  to  him  that  shall  so  f  on  tract 
.     s.  6. 

'  the  execution  of  such  contract  of  matrimony  can. 
>rced ;  for,  by  26  Geo.  2.  c.  33,  No  suit  shall  be  had 
lesiastical  court,  to  compel  a  celebration  of  any  mar. 
aciS  ecclesicey  by  reason  of  any  contract  of  matri- 
;ther  per  verba  deprcesenti9  or  per  verba  de  futuro. 

marriages  solemnized  in  any  other  place  than  a 
public  chapel9  in  which  banns  of  matrimony  have 
y  published,  unless  by  special  licence  from  the  arch- 
janterbury ,  or  without  publication  of  banns  or  licence 
*,  shall  be  void.  s.  8. 

marriages  solemnized  by  licence ^  where  either  of  the 
)t  being  a  widower  or  widow,  shall  be  under  the  age 
one  years,  which  shall  be  had  without  the  consent  of 
)f  snch  of  the  parties  so  under  age,  if  living,  or,  if 
le  guardians,  or  one  of  them  ;  and  in  case  there  be 
he  mother  if  living  and  unmarried  ;  or  if  no  mother 
ried,  then  of  a  guardian  appointed  by  the  court  of 
shall  be  void.  s.  11. 

the  offence  of  taking  women  away  against  their  will, 
NY.    • 

tzlcmcnt.  See  Felony  and  Manu fac- 
es. 

icery.     See  Maintenance. 
ssing.     See  Forestalling. 
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ESCAPE. 


I 


-fc'SC APE  in  general  is  understood,  when  any  per 
being  under  lawful  arrest,  and  restrained  of  his  li 
ther  ri'jli-ritly  or  privately  erodes  such  arrest  and  restr 
suffered  to  go  at  large,  before  delivered  by  due  tout: 
3  Bacori't  Ahr.  233. 

And  these  escapes  *  are  of  three  kinds  ;  1st,  by  i 
that  bath  the  felon  in  his  custody,  which  is  properly  a 
idly,  when  the  escape  is  caused  by  a  stranger,  which 
rili  called  a  rescue;  and  3dly,  by  the  party  himself,  « 
tiro  kinds,  viz.  1st,  without  any  act  of  fore*,  which  I 
ttcapc ;  and  2<l  I  v.  with  an  act  of  force,  viz. by  breach 
I  Hiie't  Hitt.  690.     2  Hawk.  C.  16. 

For  the  belter  understanding  of  all  which  matters,  i 
proper  to  treat  distinctly; 

J.  Of  escapes,  property  so  called. 

II.  Of  rescops. 

III.  Of  prison-breaches. 

IF.  Of  criminal  offenders  escaping  fr> 
part  of  the  united*  kingdofn  to  ty 


/.  Of  escapes,  properly  so  called. 

Offences  of  this  kind,  properly  so  called,  are  sue] 

without  force,  and  may  be  either  by  a  public  officer  or  i 

person,  haying  the  custody  of  a  felon  ;  or  by  the  (eJan 

II  be      1-  To  constitute  an  escape,  there  must  be  an  »cJu#J 

it  «-  and  therefore  if  an  officer,  having  a  warrant  to  arrat  •  I 

1  °f"  him  shut  up  in  a  house  and  challenge  him  as  his  prist* 

never  actually  hare  him  in  custody,  and  the  party  MM 

officer  cannot  be  charged  with  an  escape,    ~    '    ' 

9.1. 


tjf#f 


■■ap'k  of  Escapci  in  civil  cnusrj. 


9  only;  to  it »  unt  intended  to  (Ml 


ust  be  an  actual  arrest,  suclrarrest  must  also  be 
if  it  be  either  for  a  supposed  crime,  where  no 
committed^  and  the  party  never  indiqted  nor  ap- 
ich  a  slight  suspicion  of  an  actual  crime,  and  by 
,r  mittimus,  as  will  nejthej  justify  the.  arrest  nor , 
he  officer  is  not  guilty  of  an  escape  by  suffering 
go  at  large;  and  it  seems  to.be  a  good  general 
ever  an  imprisonment,  is  so  far  irregular,  that  it 
nee  in  the  prisoner  to  break'  from  it  by  force, 
(Fence  in  the  officer  to  suffer  him  to  escaped  2 

prisonmerit  must  be  justifiable,  so  must  it  also  be 
tatter.  2  Hawk.  c.  19.  s.  3» 
nprisonment  must  be  justifiable,  and.  for  some 
:  its  continuance,  at  the  time  of  the  escape,  be 
it  satisfaction!  which  the  public  justice  demands  ; 
for  if  a  prisoner  be  acquitted)  and  detained 
s  *,  it  wilt  not '  be  criminal  rto  suffer  him  to  cj- 
e  judgment  were,  that  he  be  discharged,  paying 
t  till  they  be  pud'  the  first  imprisonment  con* 
s  before*  for  as  he  is  detained  not  as  a  criminal, 
:btor,  his  escape  cannot  be  more  criminal  than 
r  debtor :  yet  if  a  person  convicted  of  a  crime 

0  imprisonment  for  a  certain  time,  and  also  till 
and  \)Q  escape  after  such  time  b  elapsed,  with- 

i,  perhaps  such  escape  may  be  criminal,  because 
\e  punishment  that  the  imprisonment  be  continu- 
should  be  paid.  .  But  it  seems,  thai  this  is  to 
;re  the  fees  are  due  to  others  as  well  as  to  the 
Twise  the  gaoler .  wrill  be  the  only  sufferer  by 

1  it  will  be  hard  to  punish  him,  for  suffering 
limself  only,'  in  the  non-payment  of  a  debt  in 
slease.    2  Hawk.  c.  19.'  s.  4. 

escape  v  in  some  cases  to  suffer  a  prisoner  to. 
erty  than  by  law  be  ought  to  have  j  as  .to.  ad* 
bail,  who  by  law  ought. not  to  be  bailed,  but 
lose  custody;  or  to  permit  a  prisoner  to  go 
s  of  the  prison,  though  he  return.     2  Hawk. 

oler  so  closely  pursue  the  prisoner  who  flies 
,t  he  retake  him  without  losing  sight  of  him, 
q  the  prisoner,  so  far  in  his  power  all  the  tirar , 
ye  such  a  flight  to  amount  at  all,  to.  an  escape : 
r  ouce  lose  sight  of  the  prisoner,  and  afterwards 


Quitted,  or  ordered  to  be  discharged  on  proclamation, 
ed  for  gaol  fees  only,  the  14  G«c.  2.  c.  SO.  having  kbo* 
iut r\y  du«  in  ihme  cases. 
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it;  swl  it  «  Ml  naWteat  U  say.  that  has  was  em  6 
cwtodf ,  and  charged  wkh  »ach  •  e  " 
r«l«d;  oaf  be  to  charged,  ud^Mi 
./«.<*  eher-e  ;  ud  It  imi 
eapi—iTabgw  thai  the  pr«s< 
nemaner  to  ihew  the  time  stkee  the  offmmce  ease  « 
»  ik*  the  put/  *m  in  cwttndjr,  mot  only  that  k  nap  appear 
to-be  prior  to  the  ootpr,  bat  aim  that  it  we  mfceaumeet  u 
the  but  general  pan], a.  Abo  it  mom  daw  that  etery  lain 
a  totuttarr  nape  mntt  aUedgc  that  taw  ddcadaat 
f  and  tiilfuliy  ruffrrrd  the  primnt,  to  gm  ml  lerg*; 
it  aha  »bew  the»pecM9ciftn«  eras*  lor  which  tot  parr/ 
■preened  ;  far  it  b  not  imfiaeat  Is  say  in  general,  tact 
fcc  »ai»  cmifod*  forftloar;  Mtkmw  questionable  wteth* 
*nrn  certain  it  as  to  the  centre  of  the  crine,  bet  aim— 'J  bjlH 
indirlamt  Tar  ■  megmgemt  eacape,  becuae  m  last  cast  it  a  eat 
buictUI  whether  the  person  whu  escaped  weeegnilrror  not  {Ij. 
'i  ««.-*.  c.  19.  *.  14. 


(I)  An  appro  ted   form   of  a 
a**iflst  a  constable  Tor  negligently  p 
who  tni  aerated  for  a  mbdenuanor. 

ysr  «/  f  *e  rrigw  of  our  sovereign  lord  George  the  Third,  Hmr  if 
the  united  kingdom  of  Great  Britain,  fife  at  the  parish  of  ¥  i* 
tie  county  of  M,  one  S  C  came  before  A  R,  eta.  them  and  yet  bh 
of  the  justice*  of  our  :a>d  lord  the  king,  assigned  to  keep  (** 
peace  of  our  taid  lord  the  king  in  and  for  thecountyo/M.ud 
alio  to  hear  and  determine  dhers  felonies,  trespass**,  ami 
other  misdeeds,  committed  in  the  tame  county  ;  and  the  tesi 
S  C  did  then  and  there,  on  hit  oath,  before  the  same  jaetier, 
charge,  accuse,  and  give  information  against  one  W  M.oflki 
parish  aforeiaid,  in  the  county  aforesaid,  yeoman,  for  a  eer. 
tain  misdemeanor  in  taking  fish  out  of  the  pond  of  the  m*4 
noble  3,  duke  ofC,  ats%  in  the  said  county  of  M ;  srkerempm 
he  the  said  A  R,  the  justice  aforesaid,  did  then  and  there,  It 
Kit,  at  the  parish  of  P  aforesaid,  in  the  county  aforcrmi, 
make  a  certain  -currant,  under  his  hand  and  teal,  in  due  fa* 
of  In;:,  directed  to  the  constable  or  headborougk  of  the  peri-i 
of  P  aforeiaid,  in  the  county  aforesaid,  thereby  reqmrint 
them  to  take  the  body  of  the  said  W  M,  and  bring  him  befit* 
the  said  A  R,  the  justice  aforesaid,  to  ansaer  to  suchmetttn 
and  things,  as  should  be  altedged  against  him,  touching  the  imi 
misdemeanor;  tchicli  said  aarrant  afterwards,  to  xttt,  en  til 
same  day,  and  year  aforesaid,  at  E  aforesaid,  in  the  camtf 
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v  persons  being  present  in  a  court  of  record;   «ro  win 
ed  to  prison  by  -such  court,  the  keeper  of  the  gaol  if  cape 
to  .base  them  always  ready,  whenever  the  court  shall  5ri*d 
i hem  of  him ;  and  if  he  shall  fail  to  produce  them  at Judg 
anand,  the  court- will  adjudge  him  guilty  of  an  es- 
od  thereupon  fine  hhn  without  any:  farther  inquiry, 
t  have  somenreasonable  matter  to  allcdge  in  his  excuse  \ 
the  prison  was  eet  on  fire,  or  broken  open  by  enemies, 
rebels  with  irresutible  force,   for  he  shall  be  con* 
by  the  record  of  the  commitment,  to  deny  that  the 
s  were  in  his  custody*    2  Hawk.  c.  19.  r.  15.  1  Hale*s 

a  to  other  prisoners  who  are  not  so  committed;  bat  are  ■ 
astody(of  a -gaoler  j  sheriff,  constable,  or  other  person,  • 
other  means  whatsoever,  it  seems  agreed  that  the  person  > 

them  in  custody,  is  in  no  case  punishable  for  their  es- 
ceept  in  some  special  cases,  but  by  presentment  or  in* 
tf    2  Hawk*  e.  19.  s.  15. 

it  is  enacted  by  stat.  Westm.  1,  3  Ed.  1.  c.  3,  That  Bef< 
shallibe  demanded  nor  taken,  nor  levied  by  the  sheriff, 
ury  other,  for  the -escape  of  a  thief,  or  'felon,   until  it 
vd  (or  an  escape  by  the  justices  in  eyre;  and  that  he  who  • 
terwise,  shall  restore  to  hinvoMhem  that  have  paid  it,  as  * 

that  he  or  they  have  taken  or  received;  and  as  muck  - 
:o  the  king. 


if,  was  delivered  to  one  I  W,  then  being  one  of  the 
let  of  the  said  parish  o/P,  in  due  form  of  law  to  bey 
I;  by  virtue  of  which  said  warrant  the  said  I  W,  after- 

to  zoit,  on  the  said     ■    ■   ■  day  of in  the  year 

\d,  at  the  parish  of  P  aforesaid,  in  the  said  county, 
r  and  arrest  the  body  of  the  said  W  M,  and  him  the  said 
n  his  custody,  for  the  cause  aforesaid  had:  never  them 
?  said  I  W,  •/  the  said  parish  of  P,  in  the  county  afore* 
oman,  afterwards,  to  wit,  on  the  said  &&■■<>/ 

in  the  year,  aforesaid,  the  duty  of  his  office  in  that  re* 
t  regarding^  at  the  parish  of  P  aforesaid,  in  the  coun- 
isaid,  unlawfully  and  negligently*  did  permit  the  said 
to  escape  and  go  at  large  whithersoever  he  would,  out 
ustody  of  him  the  said  I  W,  to  the  great  hindrance 
ce,  in  contempt  of  our  said  lord  the  Iting  and  his  laws* 
inst  the  peace  of  our  said  lord  the  king,  his  crown  and  • 


escape  t*  voluntary,  toy, unlawfully*  voluntarily,  and conlemy.ucutly, , 
t  and  *uff*r  the  said  W  M  to  tieape,  #c. 


Rut  this  does  not  restrain  the  court  of  Kine'i  Bench 
receiving  such  presentments,  because  its  jurisdiction  tnclafa 
in  it  that  of  ■  ;i:,ii.  <■■-  nf  eyre,  and  this  court  is  itself  the  bighst 
court  of  <yre.     4  Haak.  c.  Itr.  »  IS. 

Also  i<  is  farther enacted,  by  31  Ed.  3-  e.  11.  That  the  a. 
cape  of  thieves  and  felons,  and  Hie  that  tils  of  felons  aid  of 
fugitives,  and  a!«o  escapes  of  clerks  convict  from  tlicuccfcjrlh,  to 
be  judged  before  auy  of  the  king'*  jutlicet,  shall  be  levied  fion 
t'nnu  to  time,  us  they  shall  fait,  as  well  of  the  time  nasi  ai  tin: 
to  Mft 

Uy  which  it  seems  to  bo  implied,  that  other  juslicci  at  wrJIti 
Ihosc  in  tyre,  may  take  cognizance  of  escapes  ;  audit  is  ccraii, 
that  juttktt  of  gaol  dHiotry  may  punish  justices  of  tht  pt*t 
for  a  negligent  escape,  in  admitting  persons  to  bail,  h  ho  u*  Hi 
bailable.  2   >/-(..(.   c   ]',>.■.    10, 

And  it  U  farther  enacted  by  1  Ric,  3.  c.  3,  that  jutthts  e} 

peace,  ■hull  htire  authority  to  inquire  in  sessions,  of  all  nnivf 

of  escapes,  of  every  person  arrested  and  imprisoned  for  Jcinj' 

!sw  areluta-      A  voluntary  escape-amounts  to  the  same  kind  of  crime,  *M 

y  ncii*  i>  to  is  punishable  in  the  same  decree,    as  the   ofTence,  of  which  tie 

■!"■'■■' :"1'-      party  was  guilty,  and  for  which  he  was  in   custody,  whether  it 

(be  treason,  felony,  or  trespass ;  and  whether  the  person  cxapiij 
were  actually  committed  to  some  gaol,  or  under  an  arrest  only, 
and  not  committed  ;  and  whether  he  were  attainted  or  only  «• 
eiiM'tl  of  such  crime,  and  neither  indicted  nor  appealed ;  and  « 
is  said  to  he  no  excuse  of  such  escape,  that  the  prisoner  had 
been  acquiried  on  an  indictment  of  death,  and  only  cotunuttfd 
till  the  year  and  day  be  passed,  to  gire  the  widow  or  heir  of  to* 
deceased  an  opportunity  or  bringing  their    appeal.   %  }laah.  C 

lfl.  «.  2;. 

But  although  the  felony,  for  which  a  man  is  committed  be  Dot 
within  clergy  ;  yet  the  person  who  voluntarily  suffers  him  to 
escape,  shall  have  the  bent-fit  of  clergy.  1  Halt's  Hut.  5W. 

And  it  is  enacted  by  19  Geo.  3.  c,  7-1.  *.#  66,  and  31  Gtt. 
3.  C  46.  s.  3,  That  if  any  person  having  the  custody  of  o»jf 
offender,  ordered  la  hard  labour-,  (instead  of  being  caphallr 
puuished  or  transported,  19  Ceo.  3.  c.  74.  *.  65.)  in  any  pUre 
of  confinement,  or  being  employed  by  the  person  hating  n& 
custody,  as  a  keeper,  under  keeper,  turnkey, assistant,  or £Uird, 
shall  voluntarily  permit  such  offender  to'  escape,  such  prrwn 
shall  be  guillv  oi  felony  ;  and  if  any  person  having  such  eu*todr, 
«ir  being  so  employed  by  the  person  having  such  custody,  drill 
negligently  permit  such  offender  to  escape,  such  person  itf 
be- guilty  of  a  misdemeanor,  and  being  so  convicted,  shall  of 
liable  to  fiiu  or  imprisonment^  or  to  both, 
the  Court. 

Iso  such  an  escape,  suffered  by 
j  him  the  keeping  of  a  gaol,  HI 


;o  conricteit,  snm  « 

i,  at  the  discretion  of  I 

»ho  wrongfully  Bk«  T 

<  be  punishable  in  rt*  I  • 
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liter,  as  ifhe  were  never  so  rightfully  intitled  to  such 
because  the  crime  is  in  both  cases  of  the  very  same  ill 
;oce  to  the  public;  and  there  seems  to  be  no  reason 
rongful  officer  should  have  greater  favour  than  a  right- 
hat  for  no  other  reason,  but  because  he  is  a  wrongful 
Hawk.  c.  19.  s.  23. 

f  the  warrant  of  commitment  do  plainly  and  expressly 
le  party  with  treason  or  felony,  but  m  some  other  re- 
not  strictly  formal,  yet  it  seems,  that  it  may  reasonably 
ided,  that  the  gaoler  suffering  an  escape,  is  as  much 
le  as  if  the  warrant  were  perfectly  right ;  for  if  good 
nee,  the  public  good  seems  to  require,  that  the  gaoler 
ch  bound  to  observe  it,  as  if  never  so  exactly  made. 

c.  19.  s.  24. 
>  escape  can  amount  to  a  capital   offence,  unless  the 

wnich  the  party  was  committed,  were  actually  such  at 
of  the  escape;  and  therefore,  if  a  gaoler  suffer  one  to 
rho  is  committed  for  having  given  another  a  dangerous 
who  afterwards  dies  of  such  wound,  yet  he  is  not  guilty 
,  because  the  offence  of  the  prisoner  was  but  a  trespass, 
ne  of  the  escape,  Z  Hawk,  c.  19.  s.  25. 
.  seems  to  be  clear,  that  a  keeper  who  voluntarily  suf- 
her  to  escape,  who  was  in  custody  for  felony,  cannot 
ned  for  such  escape  as  for  felony,  until   the  prin- 

attainted,  for  that  the  felony  of  the  prisoner  shall 
ried  between  the  king  and  the  keeper,  because  the 

is  a  stranger  thereto ;  yet  he  may  be  indicted  and 
it  as  a  misprision,  before  the  attainder  of  the  principal  of- 
2  Hazck.  c.  19.  s.  25.  2  Inst.  691,  592. 

the  commitment  were  for  high  treason,  and  the  per.  , 
ii tted  actually  guilty  of  it,  it  seems  that  the  escape  is 
cly  punishable  as  high  treason  also,  whether  the  par- 
ng  be  ever  convicted  or  not,  because  there  are  no  ac- 
in  high  treason  ;  but  all  who  are  guilty  of  assisting 
'  guilty  of  such  crime,  in  such  mmnner  as  would  make 
essaries  to  a  felony,  are  accounted  principals  in  trea- 
Hawk.  c.  1 9.  s.  26.  Summary  116. 

seemeth  to  be  clear,  that  no  one  is  punishable  as  for 
itary  escape  of  a  felon,  but  the  person  who  is  actual- 
of  it ;  and  therefore  that  tl?e  sheriff  or  principal  gaoler, 
ubject  to  fine  and  imprisonment,  for  a  voluntary  escape 
jy  his  deputy,  because  no  one  shall  suffer  capitally 
rime  of  another.     2  Hawk.  c.  19.  s.  27.  1  Hale  597, 

ie  reason  of  the  principal  gaoler'*  being  subject  to 
ems  to  be,  because  it  was  a  negligent  escape  in  him? 
ig  such  a  person  with  the  custody  of  his  prisoners,  * 
Id  be  false  to  His  trust.     1  Hale's  Hut.  598. 
vera  person  is  found  guilty  upon  an  indictment  or 
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■  •■*!&-  pvMenbaeatt,  of  *  •efT-rw' escape  of  a  oiMB>.  aetaOy  is 
'  Z!^5Jl  ^**  e*****ft  •*  **  p"""1**^  1"  noe  asrt  wpreoMOt,  aecori. 
"p>*a^iA<    lo   the  qaaEiy  of  tit  oCefice.     S   //aatsY.    r.    19.  t.  31. 

i  ttet-t  nut.  em,  ooi.    i»  G*>.  s-  c  74.  t.  ss.   31  fo. 

X.  c  46.  *.  4. 

And  whoever  Je/<srr  tr  occupies  the-  office  of  gaoler,  is  Sit^tJ 
imtt  forndtaa  escape,  whether  his  tide  to  tic  o&ee  be  legal 
urswL     •//.«=*.  c.  IS.  ».aS. 

Aiwa  a  tberirTb  as  much  liable  in  a»w«r  for  such  an  odtt 
•ofcrrf  by  his  bailiff,  as  it  be  had  aetnallr  safferfd  it  iin»; 
and  the  court  may  charge  nlhcr  the  *orrif~tie  baQifffor  tata 
an  escape;  aad  if  a  depute  gaoler  be  Rut  saftdrM  tu  aotarr 
a  negligent  escape,  bit  principal  malt  answer  ior  Mr*,  a  ifaut. 
c  18.  «.  «9. 
»"•*«*-  The  law  a*  lo  rscaper  suffered  Ay  prisaie  pertamt.  isinrf- 
"p-Vt^  a"*1  the  ««",  "  «  rebHon  to  those  suffered  by  oCcui. 
2  /far*,  c  20. 

I  Bat  itb  a  com!  central  rule,  that  wherever  any  p.-no*  raft 

another  lawfully  is  his  csslud j,  whether  upon  an  arrest,  n*6> 
by  himvlf  or  another,  he  u  guilty  of  aa  escape,  if  he  soft? 
bias  to  go  U  Urge,  before  he  Lata  discharged  himself  of  hint, 
by  delivering  hna  over  to  soioe  other  who  by  law  ought  lo  hart 
J.'.e  cuitod*  of  him.  2  tlaal.  c.  20.  *.  1.  Stumor  if  lit 
I  Mate' 'lint.  695. 

And  therefore  if  a  pritaie  prrsou  arrest  aAofhef  for  kaspiaoa 
of  felony,  and  deliver  linn  into  (he  custody  of  another  private  per- 
son, who  rewires  bim,  and  'uflers  him  to  go  at  large,  it  it  aid 
that  both  of  them  are  guilty  nf  an  escape ;  the  first,  because  be" 
should  not  hate  narted  with  him,  till  'he  had  delivered  him  in* 
to  the  hands  ofa  public  officer  ;  the  latlcr,  because  hating  char. 
ged  himself  with  the  custody  of  a  prisoner,  be  ought  at  bis 
peril  tt>  hare  taken  rare  of  hint. ,   2  Batik,  c.  20.  *.  2. 

But  if  a  private  person  having  made  such  an  arrest,  hate 
delivered  oi  er  his  prisoner  to  the  proper  officer,  a_-  the  sheriff  or 
his  bailiff,  or  a  constable,  from  whose  custody  the  prisoner"  es- 
capes, the  party  who  made  the  arrest,  is  not  chargeable  «ilh  if. 
2  /fair.  i.  20.  $.  3. 

But  if  no  officer  will  receive  such  prisoner  into  his  cnstbdr; 
it  seems  to  be  the  safest  way  to  deliver  him  into  the  custody 
of  the  township,  where  the  person  who  arrested  hirrt  lives,  or 
perhaps  of  that  where  the  arrest  was  made,  which  shall  be 
boflnd  to  keep  him,  till  the  next  gaol  delivery;  but  if  sues 
township  refuse  also  to  receive  hhn,  it  is  not  clear  that  the  pri- 
son who  made  the  arrest,  can  discharge  hirjsclf  of  him,  before  A*' 
next  gaol  delivery,  unless  he  can  in  the  mean  time  procure  him 
tobebailed.1    2  Uatek.  c  20.  t.  4.  ,  si 

Neither  can  such  private  person  excuse  himscTTof  the  escape j 
of  such  a  prisoner,  by  alleging  that  he  delivered  "huS  over  ta'S 
sheriff  or  other  officer,  without  shewing  to  whom;  in  parfJCBlsr, 
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by  name,he  so  delivered  him,  that  the  court  may  certainly  know 
who  is  answerable  for  him.     %  Hawk*  c.  20.  s.  5. 

And  it  seems  that  a  private  person  is  punishable  for .  such  an 
escape,  if  itw;ere  voluntary,  in  the  same  manner  as  an  officer; 
and  if  it  were  negligent,  he  is  punishable  by  fine  and  imprison- 
ment ;  at  the  discretion  of  the  court.     2  Hawk.  c.  20.  s.  6. 

As  all  persons  .are  bound  to  submit  themselves  to  the  judg-  Concerning  aa 
went  of  the  law,  aud  to  be  ready  to  be  justified  by  it ;  wfto.  ^^u^Lj?* 
ever  in  any  case  refuses  to  undergo  that  imprisonment,  which  • 

itie  law  thinks  fit  to  put  upon  him,  pnd  frees  himself  from  jt, 
by  any  artfgee,  before  such  time  as  he  is  delivered  by  due 
course  of  law,  is  guilty  of  a  high  contempt^  punishable  juth£^o 
*nd  imprisonment*    2  Hazcfc.  c.  17.  s.  5. 

A  nd  if  a  person  accused  of  felony,  or  petty  larceny,  escapes 
even  before  arrest,  if  the  inquest  or  jury  and  that  he  fled  for 
ihe  same,  he  shall  forfeit  his  goods  and  chattels,  whether  ho 
(be  found  guilty  or  acquitted :  for  the  very  flight  is  an  offence 
carrying  with  if,  a 'strong  presumption  of  guilt,  and  is  at  least  an 
endeavour  to  elude  and  stifle  the  course  of  justice,  prescribed  by 
law :  but  the  jury  very  seldom  find  the  flight,  forfeiture  being 
looked  upon,  since  the  vast  increase  of  personal  property  of 
late  years,  as  too  large  a  penalty  for  an  offence,  to  w^ich  a  man 
is  prompted  by  the  natural  love  of  liberty.  If  ale's  jP/.  Ill,  % 
Hawk.  e.  49.  s.  14.    4  Black.  Qom.  387. 

But  as  an  escape  committed  by  i|ie  p^rty  himself,  will  lead  to 
the  consideration  of  the  law  relative  to  prisQn^hreakersythhs\^ 
iect  will  be  more  fully  treated  of,  in  the  thif  dVsectJQa  o/  the'prc* 
jeiittitje, 

//,    Ofrescous, 

The  most  general  notion  of  a  rescous  is,  where  a  stranger  for* 
eibly  frees  another  from  an  arrest,  or  some  legal  commitment, 
Co.  Lit.  160.     Fitz.  Nat.  Brev.  226. 

And  the  hindrance  of  a  person  to  be  arrested)  that  has  com- 
mitted felony,  is  a  very  high  misdemeanor,  and  punishable 
by  fine  and  imprisonment.  1  Hole's  Hist*  606.  2  HazcL 
c.  21. 

But,  where  the  party  is  arrested  and  in  actual  custody  for  JV- 
fony  or  suspicion  of  felony  ;  the  rescuing  of  him  is  also  felony, 
by  the  common  law.     I  Hale's  Hist.  606. 

So  also  a  stranger  who  rescues  a  person  committed  for  and 
guilty  of  high  treason,  knowing  him  to  be  so  committed,  is  in  all 
cases  guilty  of  high  treason.     Stannd.  P.  (7.  11.  Jones  455. 

And  it  is  all  one,whether  he  be  in  custody  for  that  account,  by 
» private  person,  or  by  an  officer,  or  warrant  of  a  justice  of  peace : 
Tor  where  the  arrest  of  a  felon  is  lawful,  the  rescue  of  Jum  is  £e* 
lony.     1  Hale's  Hist.  60(}. 


\ 
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nature  tad  cause  of  the  imprisonment,  and  tie  ■petnloi. 
cuMliacM   of  the   fact  in   question.     2  Hmk.  t.  I9.r.i. 

Abo,  be  who  rc*taei  one  imprisoned  for  felony,  mini  h 
arraigned  for  sneh  offence  a* /or  afeUmg,  till  the  pciaopsl  of. 
fender  be  first  attain  ted  *  ;  but  if  tie  person  rescued  were  lav 
primed  tor  high  treason,  the  rescuer  may  inunediaielr  be  ». 
wnagnrelj  hetasum  1c  hfajh  titaaon  lU  nrapiWipwb.  3  ffuw*.  c  a. 
*.  8. 

However,  it  teem,  that  be  my  be  immediate!*  ^r  a  cental 
aoiai>/or  auu^rtriou  oady,Utheking  please.  4  /font. fa IL 
».  8. 

Also  if  the  principal  be  found  not  guilty,  or  amOry  *f  * 
Crime  not  capital,  the  rescuer  ought  to  be  discharged  of  the  fh 
tony ;  but  bo  wj  be  fined  for  the  aafadaairunisr.     i  //asVirnst, 


/U.     O/'pmon  brtrichn. 

n  law  it  "is  felony  for  any  person  hrutf ally  tapA. 
mned  for  any  cau*e  whatsoever,  whether  nriniinsl  or  eMI,  I* 
break  prison,  and  escape  therefrom  ;  and  this  whether  he  rat 
actually  within  tike  walls  of  a  prison,  or  only  in  the  stocks,  w 
in  the  custody  of  any  penon  who  had  lawfully  arrested  ban.  ! 
Umk.  c.  19.  ».  1.     I  Ha&'t  HM.  607. 

Bat  by  tbestat.  1  Ed.  9.  rt.  1.  de  framgentffon  yrfnmm, 
the  severity  of  the  common  law  is  moderated.  1  Halt's  MM. 
90S. 

For  that  statute  is  as  follows  :  Concentre;  pritonert  EtW 
break  prison,  the  kingvilteth  and  eommatukth,  that  wMflM 
breaketh  pruon  rhall  have  judgment  of  hfe,  or  member,  f*r 
breaking  of  priiott  only,  except  the  came  far  which  he  xtitatt* 
mnd  imprisoned  did  require  such  judgment,  if  he  had  bit* 
convicted  thereupon,  according  to  the  law  and  cuttom  of  (k 
realm. 

Upon  (his  rtahrtc  therefore  to  make  a  felony  by  breach  of  pri- 
son, these  things  must  concur:  1.  The  party  most  be  in  prison- 
2.  He  must  be  in  prison  for  felony.  3.  He  must  break  u»t 
prison.     1  Hale1!  /ifit".  608. 

And  a  prison  within  (he  meaning  of  the  statute seems  to  h, 
W!i»t  thai]  be  any  p\axx  whatsoever,  wherein  a  person  under  a  lawful  arrst 
for  a  supposed  crime,  is  restrained  of  his  liberty,  whetherm  thr 
stocks  or  street,  or  in  the  common  gaol,  or  the  house  of  t  cot- 
(table,  or  prirate  person  ;  or   the  prison  of  the  ordinary ;  I" 


•  An  d  therefoic  il  it  said,  thai  if  [he  principil  die  betbre  &t  train*!,  w 
OH  cnlv  be  Sued  and  imprisoned  far  liic  nuidentsHor.     i.'u.V'i  Ft  R& 
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sonmetit  is  nothing  else  but  a  restraint  of  liberty,  g  Hemic. 
\.  *.  4. 

a  person  betaken  upon  a  capias  awarded  on  an  indictment  How  far  the 
repeal  against  him,  for  a  suppose4  treason,  or  felony,  he  is  imprisonment 
q  the  statute  \t  he  break  the  prison,  whether  any  such  ou?.bt  l°u^  , 
\  were  in  trurji  committed  by  him,  or  any  other  person,  or  w     • 
because,  there  is  an  accusation  against  kim  on  record, 
i  makes  his  commitment  lawful,  be  he  never,  so  innocent, 
the  prosecution  never  so  groundless.    2  Hawk.  c.   18* 

•  ... 

so  if  an  innocent  person  be  committed  by  a  lawful  mittimus, 

ch  a  suspicion  of  felony,  actually  done  by  some  other,  as 

nstify  bis  imprisonment,  though -he  be  neither  indicted  nor 

Ucd,  he  is  certainly  within  the  statute  if  he  break  the 

n,  because  he  was  legally  in  custody,  and  ought  to  have 

itted  to  it,  till  he  had  been  discharged   by  due  course  of 

1  Hawk.  c.  18k  * •  6. 

it  if  no  felony  at  all  were  done,  and  the  party  be  neither 

ted  nor  appealed,  it  seems  clear,  that  no  mittimus  for 

a  supposed  crime,  will  make  him  guilty  within  the  statute, 

eaking  the  prison,  because  his  imprisonment  was.  unjusti* 

■.    2  Hawk.  c.  18*  s.  7. 

•  * 

so  if  a  felony  were  done,  yet  if  there  were  no  just  cause  of 
cion,  either  to  arrest  or  commit  the  party,  it  seems  clear 
if  hi :  mittimus  be  not  in  such  form  as  the  law  requires,* 
reaking  of  the  prison  cannot  be  felony^  because  the  law* 
ss  of  his  imprisonment,  in  such  case,  depends  wholly  on  the 
mus  ;  which  if  it  be  not  according  to  law,  the  imprison* 

will  have  nothing  to  support  it.    2  Hawk.  c.  18.  s.  8. 
it  if  the  party  be  taken  up  for  such  strong  causes  of  susph 

as  will  be  a  good  justification  both  of  his  arrest  and  com* 
wit,  and  he  happens  to  be  committed  by  an  informal 
int,  it  rather  seems  that  it  will  be  felony  in  him  to  break 
rison.    2  Hawk.  c.  18.  s.  8. 

id  there  must  be  an  actual  breaking  of  the  prison*  to  come  What  shall  be 
u  the  meaning  of  this  act :  b^Lklntf"* 

erefore,  if  without  any  obstruction  a  prisoner  go  out  of  p^on, 
rison  doors,  being  opened  by  the  consent  or  negligence  of 
loler,  or  otherwise  escape  without  using  any  kind  of  force 
ilt* nee ;  this  may  be  felony  in  the  gaoler,  but  it  is  no 
h  of  prison,  to  make  felony  iu  the  prisoner,  t  2  Hawk, 
,  #.  9.     1  Hale's  Hist.  611. 

d  such  breaking  must  be  either  by  the  prisoner  himself,  or 
hers  through  his  procurement,  or  at  least  with  his  privity ; 


or  tbia,  sec  tiUe  COMMITMENT. 

totit  uamadenicanor,  and  he  may  to  punished  ft*  the  emfc    S  Xjrtt 

a.  L  *  B 


thereupon  to  the  sata  l»  if,  unaer  t*e  onto. 
A  C,  the  constable  afureiaid,  mat  brought  b 
of  the  jutticet  of  our  Maid  lord  the  king,  at, 
peace,  in  and  for  the  taid  counts,  and  alto  I 
mine  divert  felonies,  trespasses,  and  other  m 
in  the  said  county  committed;  and  he  the  tail 
rant  directed  to  the  taid  A  C,  and  others, 
taid  A  C,  to  convey  the  taid  O  O  to  Ike 
lord  the  king,  at  •,  in  the  county  afon 

safely  kept,  until  he  should  be  from  thence 
course  of  law,  by  virtue  of  which  said  marran 
teat  taken  and  detained  by  htm  the  said  A 
said  A  C  uas  conveying  him  the  taid  O  O 
said,  afterwards,  to  ttit,  on  the  ■  da\ 

year  aforesaid,  he  the  said  O  O  at  • 
county  aforesaid,  with  force  and  arms,  did 
away,  and  escape  from  and  out  of  the  custody 
C,  the  constable  aforesaid,  against  the  will  of 
and  against  the  peace  of  our  said  lord  the  k 
dignity. 

The  form  of  an  indictment  for  breaking 

T  The  jurors for  our  lord  the 
"""" — ~~-  J     oath  present,   that  0  0,  It 

the  taid  county  of ,  labourer,   on 

in  the year  of  the  reign,  Sfc.  at 

the  county  aforesaid,  mat  arretted,  imprison 
the  goal  of  our  taid  lord  the  king,  for  a  eert 
taid  to  be  committed ;  that  tt  to  tag,  for  the, 
and  carrying  away  one  black  mare,  the  prop 
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ison,  and  for  such  a  crime  as  requires  judgment  of 
tember ;  and  it  is  not  sufficient  to  say  generally  that  he/;. 
y  broke  the  prison.  •  2  Hawk.  c.  18.  s.  20.  '  2  Inst.' 

>ugh  the  statute  runs,  that  none  that  breaketh  prison  How  prison 
ve  judgment  of  life  or  member,  except  the  cause  for  break  Jm,  ex. 
s  was  taken  and  imprisoned,  require  such  judgment;  emPt  ty  the 
re  seems  to  be  no  doubt,  but  that  whoever  breaks  from  ***** fron>-  u 
rfu)  imprisonment,  is  still  punishable  as  for  a  high  mis.  men^areTo^be 
by  fine  and  imprisonment ;  because  every  capital  of.  proceeded 
»th  include  in  it  a  misprision,  and  may  be  proceeded  *g«insu 
aa  such  only,  if  the  king  please ;  and  it  cannot  be  thought' 
ning  of  the  statute,  in  ordaining  that  such  offences  shall 
mnished  as  capital  ones,  to  intend  that  they  shall  not  be 
d  at  all.  2  Hawk.  c.  18.  *.  21 . 

felony  of  breach  of  prison,  is  at  common  law  a  felony  whether  the 
lergy,  though  the  principal  felony  for  which  the  party  felony  of 
ivicted  be  ousted  of  clergy.     I  Hate's  Hint.  612.  breach  of  P"' 

'any  person  Ordered  to  hard  labour,  in  any  place  of  con*  ^!rLy7 

f,  instead  of  being  capitally  punished,  shall,  during  the 

•  which  he  shall  be  ordered  to  confinement,  break  prison, 
tefrom  the  place  of  confinement,  or  in  his  conveyance 

place  of  confinement,  or  from  the  person  having  the 
of  such  offender;    he  shall  be  guilty  of  felony,  tilths 
sfit  of  clergy.     19  Geo.   3.  c.  74.  s.    65.     31  Geo.  3. 
.  3. 

in  rase  he  hath  been  ordered  to  hard  labour  instead  of 
rtationt  he  .shall  be  punished  by  an  addition  of  three 

•  the  term  for  which  he,  at  the  time   of  his  breach  of 
r  escape,  was  subject  to  be  confined ;  and  if  such  person, 
;hed  by  such  addition  to  the  term  of  confinement,  shall 
rds  be  convicted  of  a  second  escape,  or  breach  of  prison, 
be  guilty  of  felony  without  benefit  of  clergy.  19  Geo.  3. 

65.     31  Geo.  3.  e.  46.  s.  3. 
iny  offender  escaping,  breaking  prison,  or  being  rescued,' 
tried  before  the  justices  of  oyer  and  terminer ,  or  gaol 
,  or  at  the  great  sessions  for  the  county,  where  he  shall 
rehended  and  retaken,     s.  67. 

by  16  Geo.  2.  c.  31,  If  any  person  shall,  by  any  means  AssUting  any 
ver,  be  assisting  to  any  prisoner  to  attempt  'to  make  'JJ ™*  J°  ^^ 
ve  from  any  gaol,  although  no  escape  be  actually  made,  cap0. 
such  prisoner  then  was  attainted  or  convicted  of  treason, 
felony,  exeept  petty  larceny,  or  committed  to  or  de- 
i  any  gaol  for  treason,  or  any  felony,  except  petty  lar- 
:pressed  in  the  warrant  of  commitment,  every  person  so 

g,  and  being  convicted,  shall  be  guilty  of  felony,  aad 
rted  for  seven  years ;  and  in  case  such  prisoner  then 
ivicted  of,  committed  to,  or  detained  in  any  gaol,  for 
rcenyy  or  any  other  crime  nqt  treason  or  felony,  express 


til 
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red  m  the  warrant  of  eomnutawn  t,  onltmntii  ra«l  fcra-U, 
unooaQuf  to  one  hundred  uotineU ;  ei«n  person  to  atr^nr, 
shall  b*  cuUij  eft,  •afrdriweoiwr,  tor  a-heeli  be  shall  be  labUw 
fc»C  J"d  fan  prison  Went,     r.  I . 

And  if  any  person  shall  euurej ,  or  cuh  la  be  eetneyei  iH» 
any  put  or  prison,  o»j  trsur,  or  other  4iigmue%  wr  *v  Mw 
men/  or  ormt,  proper  to  facilitate  the  enca]ie  of  pri*oc-*n,  s>) 
I  be  tam*  ■ball  deliver,  or  caasa  to  be  delivered  la  any  prierea 
in  nek  eaoL,  or  to  any  other  person  there,  for  the  sue  «f  •"*» 
prisoner,  without  (he  consent  of  the  keeper  or  aailactaajo, 
such  person,  although  no  eicorjc  or  attempt  to  cacapc  be  *«•■ 
ally  made,  shall  be  deemed  to  hare  delivered  aach  d»;ui*,  a. 
•trunieut,  or  a/ii!,  witb  an  intent  lo  assist  »ch  praoaer  » 
e»cape  or  attempt  to  escape  ;  and  ia  caao  lucb  prisoner  ihea  »a 
attainted  ii  r  rourirtefl  of  treason  or  felony,  tanpt  pull)  leneoi, 
or  lawfully  committed  to,  or  detained  iu  ssidi  gaol  fat  iibum 
or  felony,  eiecpt  petty  larcenr.ea  pressed  iu  iho  warraat  g(ew 
miiweM,  lit  shall  be  gailty  of  felony,  ami  transported  fwr  mm 
years  ;  but  iu  rase  the  prisoner  then  was  ceoticied, 
or  detained  for  petty  larceny,  or  auy  other  rcuvr, 
Ireasen  or  felony,  eiprciiid  in  the  warrant  al  ci 
or  for  debt  amounting  to  one  hundred  puvjenls,  ha  shall  ht 
gmll)  of  a  misdemeanor,  and  lublc  to  a  line  a;«l  iiapfttiiaaaal 
1.2. 

An  indictment  on  lliii  statute  mm!  itale,  that  the  inetiaa*** 
were  conveyed  nffA  a  design  to  facilitate  the  esca pe  ;  mi *0 
indictment  can  be  maintained  fur  contributing  to  higIi  ■-■■'*)■ if 
the  prisoner  na*  cooiraifled  fvess^tjaira  only.  2  H^t^.  J-"» 
«W.  211.  tear*'*  Cr.  A.  100. 

Also  hy    1'.  I i.e.  7-1.  *.  66,    and  3 1  Geo.  3.  *.  «.  a  fc 

If  any  person  shall,  by  supplying  arms,  tools,  or  iiiitrumnn  ni 
rii-guise.  or  otherwise,  be  in  any  manner  aiding  to  any  uftadn 
(ordered  to  hard  labour  *  ia  any  place  of  confinement)  ia  f' 
escape,  or  in  any  attempt  to  make  an  escape,  though  so  csa*» 
be  made,  such  person  shall  be  guilty  of  felony. 

And  it  is  also  enacted,  by  the  above  actof  10  Geo.  J.aUi 
Thai  if  any  person  shall  assist  any  prisoner  to  attempt  to  M** 
bis  escape  from  anii  constable,  hejd borough,  ty  (Uiiv  -ojjji,  ur 
other  officer  or  person  who  sbaH  then  have  the  lawful  tturct 
of  such  prisoner,  in  order  to  carry  him  to  gaol,  by  virtKuf* 
warrant  of  commitment  for  treason  or  felony  (except  )»'llr 
larcen)  )exprtssed  in  such  warrant  ;or  if  any  pervm  shall  brush'' 
irtj:  ti,  any  felon  to  attempt  (o  make  bis  escape  frommb**1^ 
tiny  boat,  ihip,  or  veitcl,  carrying  felons  for  IfHUMlMlH 
or  trout  the   contractor  for  the   transput  latum,  bis 


Iii»i.-M  ul  bricg  rapidity  punished  or  (rj  lit  ported.  15  ('(•■  i  * 
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agents,  or  any  other  person,  to  which  such  felon  shall  hare  been 
delircred  for  transportation,  he  shall  be  guilty  of  felony,  and.  ' 
shall  be  transported  to  one  of  his  majesty's  colonies  or  plantat- 
ions in  America  for  the  term  of  seven  years,    s.  3. 

But  there  shall  be  no  prosecution  for  any  of  the  offences, 
in  this  act,  unless  such  prosecution  be  commenced  within  one. 
year  after  committed,     s.  4. 

Neither  by  3  Ed.  1.  c.  15,  are  those  who  hare  broken  prison  Those  who 
Bailable,  by  justices  of  the  peace ;    1.  because  it  carries  a  pre.  break  prison 
sumption  of  guilt;   and  *.  because  it  is  a  superadded  offence  to  not  bai*»bi«» 
the  former,  for  which  they  stood  committed. 

§ 

IF.  Criminal  offenders   escaping  from  one  pari   of  the 
united  kingdom  to  the  other.  „ 

If  any  person  against  whom  a  warrant  shall  be  issued  by  offender*  m. 
any  justice  of    peace  within    England,   for    any  crime  or  raping  from 
offence  against  the  laws  of  that  part  of  the  united   kingdom,  *n*|,mj |to 
shall  escape,  go  into,  reside,  or  be  in  any  place  in  Scotland,  ScoUui<** 
the  sheriff,  or  steward  depute  or  substitute,  or  any  justice 
of  the  peace  of  the  county  or  place,  where  such  person  shall 
escape,  go  in  Co,  reside,  or  be,  may  indorse  his  name  on  the 
said  warrant ;  which  warrant  so  indorsed,  shall  be  a  sufficient 
authority  to  the  person  bringing  such  warrant,  and  to  all  per- 
sons to  whom  such  warrant  was  directed,  and  also  to  all  sheriffs 
officers,  stewards,  officers,  constables,  and  other  peace  officers 
of  the  county  or  place,  where  such  warrant  shall  be  so  indorsed, 
to  exoruto  the  said  warrant,  in  the  county  or  place,  where 
it  is  so  indorsed,  by  apprehend iug  the  person;  and  to  conrey 
him  into  the  county  of  that  part  of  England  (being  adjacent  to 
that  part  of  Scotland)  in  which  the  crime  was  committed,  and   ' 
before  one  of  the  justices  of  such  county,  to  be  there  dealt 
with  according  to  law :— or  in  ease  the  crime  was  committed 
la  a'  county  not  next  adjacent  to  Scotland,  then- to  convey  him* 
iato  any  county  of  England  next  adjacent  to  Scotland,  and 
before  one  of  the  justices  of  such  county,  which  justice  is   to 
proceed  with  regard  to  such   person,  according  to  the  stat. 
34  Geo*  2.  c.  44,  as  if  the  said  person  had  been  apprehended 
in  the  said  county.     13  Geo,  3.  c.  31.  s.  1. 

And  if  any  person  against  whom  a  warrant  shall  be  issued  Persons  ei« 
by  the  lord  justice  general,  lord  justice  clerk,  or  any  of  the  cuphig  from 
lords  commissioners  of  justiciary,  or  by  any  sheriff,  or  steward  Scotland  tQ 
depute  or  substitute,  or  justice  of  the  peace  in  Scotland,  tor  iM,§,and- 
any  crime  or  offence  against  the  laws  of  that  part  of  the  united  ' 
kingdom,  shall  escape,  go  into,  reside,  or  be  in  any  place  in 
England;  any  justice  of  the  peace  of  the  connty  or  place' 
irhere  such  person  shall  be,  may  indorse  liis  nanus-  on  the  said 
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warrant,  which  «imiit  m  indoned,  shall  be  tamdfa*  aw 
tbority,  to  the  penoo  bringing  tech  iimai,  and  ta  all  |unw 
to  whom  neb  furut  w»t  or igiaally  direc-trd,  and  aba  u  4 
ceatiabfc-t  hi  other  peace  otnt)  of  the  county  or  pLatx,  rant 
»ndi  warrant  jhall  be  w>  iodonrd,  to  execute  iheauJ  warrant, 
in  the  County  or  place  where  It  u  to  indorsed,  by 
the  penon,  *i)tl  In  cuniry  turn  into  the  coaaty  at 
Stot!a*d  (boo*  adjacent  to  EnglaMii)  where  the  erne*  wn 
comatrutd  ;  and  before  tbc  *hrrill  or  tteward  depote,  at  a*. 
ftitete,  or  one  of  tbe  justices  of  the  peace  of  the  canary  * 
pUce,  to  or  tarn  dealt  with  acrordia*  lo  law;— or  in  cut  Ot 
crbne  wm*  caatmitted  la  a  coanty  not  neat  adjacent  to  Ear  Iff, 
then  to  eoatry  him  Into  any  county  of  Sattimnd,  aest  tit*. 
ceat  to  E*gIvMd,  and  before  the  aberif ,  or  steward  arpid  m 
antittitulr,  or  ooe  of  the  justices  of  the  peace  of  tech  ceaari, 
who  arc  to  proceed  aiib  regard  to  «tch  prnooj,  accerdinf,  a 
tbe  rule*  mod  practice  of  the  be  of  ScetUmd,  at  if  tar  nil 
pi-nart  bad  urea  there  apprehended.  13  Geo.  lc3L(.t 
If  any  penon,  agniiHt  whoa  a  warrant  shall  be  baaed,  byawr 
J/jJJ",      of  tba  jod^a  of  the  coartof  king**  bench,  or  any  jafUcaM 

ikirfaia    eyeraud  terminer  or  gaol  delivery,  or  cay  JmMtcm  ij ike  pace, 

a»j  be  tfprt-  at  other  penon    hating  authority    to  bee*   the  aae,  /ar  arj 

b*»*-eawi       crnar  er  ojtMx  against  'below*  ta  force  in  trtimmL,  thaUaw 

H^"* "      cape,  go  into,  rc*>a>,    oa  be  ia  any  place  ia  £egfend  or  Ace. 

Imd  reapcctiidy,  awe  jwiaar  of  the  area-  of  tbe  eowr,  •»*■• 

arirr,     ridiar,  dirtiioo,   city,  liberty,   (own,  or  place  rn£«f. 

fond  or  bcotluMd,  rrtpcrtiidy,  whither  or  where  mrh  pawn 

shall  t»o*pe,  go  into,  re>xle,  or  be,  way    indorse  hii  uw« 

aucb  warrant,*  which  aarraat  to  indoned  (ball  be  a  taSdra? 

authority,  to  ibe  penon  bringing  inch  warrant,  and  to  ail  po> 

coot  to  whotn  it  was  originally  directed,  and  alio  to  aJI  anWar 

bits  or  other  peace  officen  of  the  plaoe  where  sack  warnat 

■hall  be  to  indoned,  to  esecvte  the  said  warrant,  ha  the  pact 

where  it  ia  to  indorsed,  by  apprehending   tbe  pertoa  agaaet 

whom  each  warrant  b  granted  t  and  to  courey  hiaa  by  the  pat 

direct  way  into  Ireland,  and  before  one  of  the  jactacea  of  thi 

peace  of  the  county  in  Jrefcad  bring  near  the  place,  and  in  At 

connty  where  be  shall  arriie  ;  which  jaatjoo  ia. to  proceed  *n» 

regard  to  such  penon,  at  if  lie  had  been  legally  anptehPwM 

in  the  said  county  in  IrcUmi.    44  <***.  3.  c  9%  t.  3. 

OfcntlCTi  in  And  if  any  person  again*!  whom  a  warrant  «haB  bt  iaaal 

g™i  Brit™*     bj  My  ^  ibe  judge,  of  fo,   majesty>conH  of  kaog't  bnpn, 

at^ott mto      ot  o{  ^  co,IT!*   rf  <mt  fettioBt  ia  rTafar,  or  any  jatoW 

Irrland.  oyer  and  terminer  or  gaol  delivery,  or  amy  jastice  of  the  jafat 

of  any  county,  ttcwanry,  riding,  oinaoa,  city,  liberty,  taea,, 


ai  *t  iks  laknanest,  tec  Tide  J vrncr I  er  tat  Pu«  ' 
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*  place  within  England  or  Scotland  respectively,  or  other 
irsoo  having  authority  to  issue   the  same,    for  any  crime 

*  oJence,  shall  escape,  go  into,  reside,  or  be  in  any  place 
Ireland^  such  offenders  may  In. like  manner  be  apprehended 
ere,  and  conveyed  by  the  most  direct  way  into  England  or 
zotland,  and  before  one  of  the  justices  of  the  peace  ot  the 
wnty  or  stewartry,  living  near  the  place,  and  in  the  county 
here  he  shall  arrive  and  land,  which  justice  is  to  proceed  with 
ch  person,  as  if  he  had  been  legally  apprehended  in  the  said 
mnty  or  stewartry*     44  Geo.  3.  c.  9*2.  s.  4. 

And  theerpence  of  removing  prisoners  as  aforesaid,  to  any  EimMic*<oftli« 
ace  in  England)  Scotland,  and  Ireland,  shall  be  repaid  to  removal,  how 
e  person  defraying  the  same,  by  the  treasurer  of  the  county  t0  "*  d«w«j*a» 
England  or  Ireland  respectively,  or  by  the  sheriff,  or  steward 
jpute  or  substitute,  of  the* county  or  stewartry  in  Scotland, 
which  the  crime  was  committed,  thte  amount  ot  such  expence, 
ring  previously  ascertained,  by  an  account  thereof  verified 
son  oath,  before  two  of  the  justices  of  the  peace  of  such 
»unty  or  stewartry,  and  allowed  and  signed  by  them.  13  Geo.  3. 
31.  s.  3.  44  Geo.  3.  c.  9*2.  s.  5. 

But  as  no  provision  was  made  by  the  preceding  ads  for  Offenders  bail. 
knitting  such  persons  to  bail  who  may  be  apprehended  for  *h}€to  kea<*~ 
fences  bailable.  It  is  enacted  by  45  Geo.  3.  c.  92,   That imlUd  u  ^ 
case  any  person  shall  be  apprehended  in  one  of  the  parts 
the  united  kingdom  of  [England,  Scotland,  and  Ireland] 
r  offences  committed    in  either  of  the  other  parts  of  the 
me,  under  any  warrant  indorsed  as  provided  by  either  of  the 
Id  acts,  such  person  may  be  taken  before  the  justice  who 
Jorsed  the  warrant,  or  before  some  other  justice  of  the  coun* 
or  place  where  the  same  was  indorsed;  and  in  case  the  offence 
bailable  in  law,  and  such  offender  shall  be  willing  aud  ready 
give  bail  for  his  appearance,  according  to  the  exigence  of 
5  warrant,  such  justice  may  proceed  with  such  offender,  and 
fie  bail  for  him,  according  to  the  exigence  of  the  said  war- 
xtj'in  the  same  manner  as  the  justice!  who  originally  issued    * 
5  same,  might  hare  gone  s 

And  such  justice  or  justices  so  taking  bail  as  aforesaid,  shall  Howthcrecog* 
te  the  recognizance  or  bail-bond  of  the  said  offender,  and  »™wc«rWl 
bis  bail  in  duplicate,  and  shall  deliver  one  to  the  constable  w  *  * ***** 
officer,  if  ho  is  to  receive  .the  same,  and  to  deliver  such  re- 
gnizance  or  bail  bond  to  the  clerk  of  the  crown,  or  cleric 
the  peace,  or  other  proper  officer  for  receiving  the  same, 
longing  to  the  court  in  which  such  offender  shall  be-boumt 
appear  \  and  the  same  shall  be  of  the  like  force  as  if  entered 
j>  before  a  justice  of  the  county  or  place  where  the  offence 
us  committed : 

And  the  justices  so  taking  bail  as  aforesaid  shall  transmit  the  jJdw  reco.llj- 
her  of  such  duplicates  to  the  court  of  exchequer  of  such  2{4l,ccs  or  foil, 
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And  therefore  estrays  shall  be  seized  by  the  officer  of  thekii^, 
to  the  use  of  the  king  ;  or  by  the  officer  or  bailiff  of  the  Ion), 
who  hath  such  things  by  grant  of  the  king,  or  by  prescription, 
to  the  use  of  the  lord.  Dalian's  Sher.  80. 

Thus,  one  as  a  bailiff  or  servant  to  the-  sheriff,  seized  an  hone 
u  anestray,  to  the  king's  use,  and  proclaimed  him  according  to 
law,  and  after  the  year  and  day   sold  him,   and  the  sheriff  it- 
counted  hint  in  the  exchequer.     Dateon's  Sker.  80. 
rtut  rett>  tht      But  fa  order  to  rest  an  absolute  property  in  the  king,  ot 
'"'"'"' "lc  his  grantees,  it    seems   that  estrays  ought  to    be   proclaimed 
*     *  in  the  two  neat  market  towns  ;  and  that  if  they  are  not  pro. 

Claimed,  the  owner  may  take  the  stray  goods  again  at  any 
time .  and  it  secmeth  that  they  ought  also  to  be  proclaims! 
in  the  church  ;  which  course  it  serine th  proper  ta  pursue,  to 
the  end  that  the  owner,  who  in  this  case  is  no  wrong  doer,  msy 
hare  a  reasonable  mean,  to  come  at  his  goods  again;  there. 
fore  the  goods  ought  to  be  proclaimed  at  the  least  (hriee, 
namely  in  the  two  market  towns  next  adjoining  to  the  place 
where  thev  strayed,  on  the  market  days,  and  at  the  churcb. 
door  on  a  Sunday,  as  the  people  come  out  of  the  church.  Kil/i. 
23,  81,  105.  DaUon-t  Sker.  79.  Cro.  Eliz.  718. 

Aud  then,  if  no  man  claims  them,  after  proclamation,  tods 
year  and  a  day  passed,  to  be  computed  from  the  time  of  the 
proclamation  *,  and  not  from  the  time  of  the  seizure,  the  gooer 
belong  to  the  king,  or  his  grantee,  without  redemption,  eica 
though  the  owner  were  a  minor,  feme  covert,  in  prison,  cr 
under  any  other  legal  incapacity.  Mirror,  c.  3.  ».  19.  I  [Mad. 
SO.  5  Co.  108.  Bro.  Abr.  Tit.  Ettray.  Cro.  Eltz.  710.  1 
Black.  Com.  308. 
Owner  claim-  but  if  the  owner  claims  them  within  the  year  and  day,  he 
jng.  '    must  pay  the  charges  of  finding,  keeping,  and  proclaiming  than. 

DaUoh-s  Sher.  78. 

And  the  lord  of  the  manor  may  justify  the  detaining  of  th 
estray,  until  sufficient  amends  be  made  by  the  owner,  and  if 
the  lord  requires  more  fur  amends  than  is  reasonable,  yet  ifli* 
owner  does  not  lender  sufficient  amends,  the  retaining  of  it  is 
lawful.    1  Rol.  Abr.  879.  3  OanDers  283. 

But  the  lord  ought  to  demand  the  amends  at  bis  peril, 
■o  that  the  reasonableness  may  be  adjudged  by  the  court.  Hog 
144. 

And  the  owner  tendering  satisfaction  may,  within  the  yen 
and  day  (without  telling  any  marks,  or  making  any  proof  of 
property  +),  seize  his  estray  where  he  finds  it.     %  Salk.  B8(- 

And  in  a  justification  for  taking  an  hone,  which  had  been 

*  For  alter  the  Grit  proclamation,  it  become tb  an  estray,  but  sol  uOW\ 
11  Mod.  89. 

t  Which  may  bo  proved  on  the  trial,  If  the  property  i*  contested. 
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^eiied  as  an  estray,  the  court  held  it  sufficient' for  the  owner,  in 
his  plea  to  say,  that  he  tendered  amends  generally,  without  ex- 
pressing any  certain  sum ;  for  there  is  a  difference  between  this 
case,  and  that  of  a  tender  of  amends  for  trespass :  in  that  of  a 
-trespass,  if  the  defendant  pleads  tender  of  amends,  he  must  shew 
•what  he  tendered ;  for  he  must  tender  a  certain  sum,  and 
the  law  put  this  difficulty  upon  him,  because  he  is  the  wrong 
doer:  but  the  owner  of  the  estray  is  no  wrong  doer;  and  it 
Is  impossible  he  should  know  how  long  his  beast  hath  been 
in  the  lord's  custody,  nor  how  much  will  make  a  proper  «,sa*- 
tisfaction,  and  therefore  the  lord  ought  to  make  a  demand.  2 
Salk.  686.  Noy.  144. 

Also  if  the  estray,  within  the  year,  estray  out  of  the  manor,  0r  the  C5tra- 
the  lord  may  chase  back  the  estray,  unless  it  be  seized  by  ano.  straying  again! 
ther  lord  who  has  estrays ;  for  if  it  be  seized  by  such  other  lord, 
then  the  first  hath  lost  all  possibility  of  his  gaining  the  proper- 
ty9  and  the  other  lord  ought  to  proclaim  it  de  novo.    Finch. 
177.  Brownl.536. 

The  cattle  of  the  king  cannot  be  estrays,  nor  forfeited  as  such  whose  goodf 
to  the  lord  of  the  manor.  1  Rol.  Abr*  878.  cannot  be 

Neither  shall  the  goods  of  one  who  hath  common  in  the  place  »*"«<*• 
where  they  were  taken,  be  deemed  estrays.  Bro.  Tit.  Estr.  3* 
7  Co.  16  b. 

Any  beasts  may  be  estrays  that  are  by  natute  tame  or  re.  what  thingt 
claimable,  and  in  which  there  is  a  ?aluable  property,  as  steep,  may*  be  taken 
oxen,  swine,  and  horses,  which  we  in  general  call  cattle ;  for  *»  "trays. 
animals  upon  which  the  law   sets  no  value,  as  st  dog  or  cat,  and 
animals  feres  nature?,  as  a  bear  or  wolf,  cannot  be  considered  as 
estrays.  1  Black.  Com.  298. 

Neither  are  bees,  which  are  creatures  of  a  wild  nature,  to  be 
reckoned  among  estray  goods  :  and  it  seemeth  that  a  swarm  of 
bees,  of  which  the  owner  hath  lost  sight,  and  consequently  can 
make  out  no  property,  may  be  seized  for  the  use  of  the  king, 
or  of  the  lord  of  the  manor  absolutely ;  because  goods,  whereof 
no  one  can  claim  property,  do  belong  to  the  king  or  his  gran. 
Iceland  therefore -it  is  said,  that  if  any  take  honey,  or  swarms 
of  bees,  within  the  demesne  of  the  lord,  it  is  inquirable  in  the 
court  baron.  Kitch.  114. 

But  swans  marked  and  tame  may  be  estrays.  1  Rol.  Abr.  878. 
Kitch.  86. 

But  no  other  fowl  but  swans  can  be  estrays.  4  Inst. 
980. 

-  Whence  they  are  said  to  be  royal  fowl :  the  reason  of  which 
distinction  seems  to  be,  that  cattle  and  swans  being  of  a  reclaim* 
cd  nature,  the  owner's  property  in  them  is  not  lost  merely  by 
their  temporary  escape ;  and  they  also,  from  their  intrinsic 
^ralue,  are  a  sufficient  pledge  for  the  expence  of  the  lord  of  the 
franchise  in  keeping  them  the  year  and  day.  1  Black*  Com* 
998, 299. 
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For  Ltlat  UVe*M  t*tmy  Ubsmnd  so  laag  »  kW|»  it, 
to  find  it  in  provisions,  and  preserve  if  from  dunagav  i  R*f. 
.»JV,  S7D.  S  2*i»i*r*  %BS.  1  i»/o«fc.  WIS.  Cr*.  J«.  1*7, 
1W. 

Thrrcfan  he  cannot  axe  it  by  way  of  labour,  nkbm  (at 
year  and  day,  an  by  riding  or  working  it  ;  and  if  be  doaa,  ba  b 
(iabl*  to  an  action  for  so  doing,  lor  within  that  tine  h*  batb  m 
properly  in  the  goods.  1  £»£.  ji'br.  87  9.  J  Dmns*rt  US.  &"« 
J«e.  147,  1M. 

But  if  a  row  bo  taken  at  an  estray,  it  may  be  hi  i  —iHj 
mi  Ik  nil  from  limit  to  time,  within  the  year  and  dny,  becanns  nV 
will  be  better  for  that,  and  it  tend*  to  the  prnarvalion  of  tat 
cow.  Cro.  Jar.  147,  148-  1  Rol.  Mr.  0TB.  X  Dmttfi 
282. 

And  k  is  Raid  that  they  ought  to  be  wreathed  ,  nod  b»  be  act 
in  sonic  several  ground  in  an  open  place,  and  not  in  any  rirai 
of  wood,  that  the  owner  may  hnvaa  riew  of  then  ;  for  if  aWy  hi 
in  covert,  the  property  is  not  changed,  though  they  be  ihertl 
feorand  day.  kitcL  2J. 


ESTUE.1T. 

liniiii,  MISTREAT  {extractum)  is  used  for  the  true  copy  ordtiui 

cale  ul'  an  original  writing,  respecting  lines,  amercement!, 
or  penalties,  set  down  in  the  rolls  of  a  court,  to  be  levied  liy  thf 
bailiff,  or  other  officer,  of crcry  man  for  bis  offence.  T:rr.a 
de  la  Leg. 

Also,  when  a  recognizance  becomes  forfeited  or  absolute,  i<  if 
estreated,  or  extracted  (that  is,  taken  out  from  the  other  recedi)- 
and  sent  up  to  the  exchequer,  "hereupon  the  party  and  i* 
sureties,  become  the  king's  absolute  debtors,  and  are  sued  ft" 
the  several  sums  in  which  tbey  are  respectively  bound.'!  £V*i. 
Com.  253. 

U««1i  limit       ^y 42  &&  '•  c-  9>   Wheru  tne  Srern  9m  is  sent  lo  Atr 
ihe»e<l  lo  riff's  to  levy  the  king's  debts,  a  man  shall  sec  the  same  estnaii. 

:   party  uid  sealed   under  the  seal  of  the  exchequer,  and  that  the  same  whicb 

t-o  before  j,  p^id,  be  totted,  ami  the  same  estreats  sent  to  tbesheritfi  »P* 
on  the  receipt;  and  if  any  sheriffs  or  ministers  da  to  theooa. 
trary,  they  shall  answer  lo  (be  party  which  will  complain,  and 
yield  him  treble  damages,  and  make  fine  to  the  king:  W  ** 
thatl  have  hit  suit  a*  melt  bejorejutttcee  of  peace,  a*  befow 
other  justices, and  the  sheriffs  shall  account  by  the  semecstrotb 
su  totted,  and  by  none  other ;  and  the  same  estreats  shall  art 
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bt,  dotfWed  by  the  sheriffs,  but  the  copy  of  the  estreat*,  wherein 
they  touch  the  franchises  of  lords,  shall  be  delivered  to  the  -bat* 
liffs  of  rite  franchises,  under  the  seal  df  the  sheriff:  and  the  same 
bailiffs  shall  yield  their  account  in  the  exchequer  by  the  same 
copies  so  delivered. 

liy  7  Hen.  4.  c.  3,  The  justices  and  judges,  before  whom  is-  How  ****** 
•ucs,  or  amerciaments  be  forfeit,  shall  charge  the  clerks  of  the  *^to  Ue  uuu^* 
estreats,  by  their  oath  to  be  made,  that  they  make  the  rolls  of 
the  estreats  of  such  issues  and  amerciaments,  distinctly,  by  ex- 
press word  of  the  cause  of  the  loss,  of  the  term  of  the  year,  and 
the  nature  of  the  writ,  and  betwixt  what  parties  such  issues  and 
amerciaments  be  lost,  as  well  in  the  king's  suit  as  in  the  suit  of 
the  party. 

By  11  Ben.  7.  c.  15,  The  sheriff  shall  make  no  estreats  to  Estr««ts  m  tU 
levy  his  own  amercements  (that  is  to  say,  in  the  torn)  until  two  t0fU* 
justices  (1  Qu.)  to  be  named  at  Michaelmas^  by  the  custos  ro- 
tuforum,  or  in  his  absence  by  the  eldest  in  the  commission,  hare 
inspected  his  books ;  and  the  said  estreats  shall  be  indented  be- 
twixt the  said  justices  and  sheriffs,  and  sealed  with  their  seals  ; 
the  one  part  to  remain  with  the  justices,  and  the  other  with  the 
sheriff:  and  the. person  who  shall  gather  the  said  amercements, 
shall  be  sworn  by  the  said  justices,  that  they  shall  take  no  more 
than  is  forfeited  and  contained  in  the  said  estreats. 

By  22  and  ?3  Car.  2.  e.  22,  made  perpetual  by  4  Will.  &  When  fines  «* 
I    Mar.  c.  24.  s.  4,    AH  fines,   po&Ufines,   issues,  amerciaments,  fjjrfellure»  m 
forfeited  recognizances,  sums  of  money  in  lieu  of  them,  and  all  vv>*7minst*r 
•    Other  forfeitures  whatsoever  imposed  or  forfeited  in  the  courts  aie  t0  be 
of  king's  bench,  common  bench  or  exchequer,  shall  be  estreated  estreated  into 
into  the  exchequer  twice  every  year,   (that  is  to  say)  all  arising  lu*  exchequer. 
from  the  beginning  of  Hilary  term  to  the  beginning  of  Trinity 
term  in  every  year,  shall  be  estreated  into  the  exchequer,   the 
'last  day  of  every  Trinity  term  in  every  year.  *.  2. 

And  all  arising  from  the  beginning  of  Trinity  term  to  the 
beginning  of  Hilary  term  In  every  year,  shalfbe  estreated  into 
'the exchequer,  the  said  last  day  of  Hilary  term  in  every  year; 
on  pain  that  every  officer,  making  default  therein,  do 'forfeit 
'fifty  pounds ;  one  moiety  to'his  majesty,  and  the  other  to  such 
person  that  will  sue  in  any  court  of  record.  9.  3. 

Provided  this  shall  not  alter  the  course  now  uscti  in  certifying 
and  estreating  of  issues 'from  the  common  bench,  nor  of  fines 
pro  licentid  concordandi,  called  post- fines,  nor  the  termly  es- 
treating of  issues  out  of  the  office  of  pleas  in  the  exchequer. 

4.   4. 

All  fines,  issues,  amerciaments,' forfeited  recognizances,  sums  Before  judges 
to  be  paid  in  lieu  of  them,  and  all  other  forfeitures  imposed  or  °*  !^z mJ^rke? 
forfeited  before  any  judge  of  assize,  clerk  of  the  market,  or  ^  ^,,1"",^! 
commissioners  of  sewers  throughout  England^  shall  be  estreated  en  of  sewen. 
into  .the  court  oi  exchequer,  twice  in  every  year,  that  is,   all 


. 
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aroint  betwixt  tie  feasts  nl"  Mkkmdmat  and  E—ttr,   before  tM 
few  day  ol  J'tiiti/jt  tent.  t.  5. 

And  all  inch  forfeiture*  there  arisanjr,  from  the  feast  r4  EaMr' 
lo  the  fenit  of  5(.  Slicked,  thill  be  nitrated  before  the  first  ilty 
cf  Hilary  trim,  on  pain  that  every  person  making  defui: 
therein  shall  forfeit  5G£ ;  ewe  moiety  to  the  king ,  and  tin 
other  to  »och  person  aa  will  in*  for  the  same,  .n  any  coert  J 

All  clerks  of  the  peace,  and  town  e  crks,  within  jfnetW, 
shall  ddirer  t«  ttt  fhcrilt>  of  the  county,  city,  or  town  corps- 
rale,  » lirre  the  sessions  of  the  peace  is  kept,  within  twenty 
days  after  Scpl.  29,  yearly,  a  perfect  estreat  or  schedule  of  sit 
toes,  Issues,  ainerciamciiU,  forfeited  recognisances,  mom  ai 
tuutiey,  atiil  other  forfeiture*  ini|MHtd  or  forfeited  ID  any  o(  thi 
naMussss  held  before  Mitk*tln<e:  t.  7. 

And  also  shall  yearly,  on  or  before  the  second  Afoanlnj  ate 
the  morrow  utJUSouii,  deliicr  into  the  conrt  of  exchequer, 
a  perfect  duplicate  of  such  estreats  so  delivered  to  the  sheriff 
thai  the  sheriUs,  on  their  apposals  in  the  exchequer,  mas  be 
charged  with  the  monies  levied  and  received  upon  such  schedule 
on  pans  to  forfeit  MM.;  the  one  moiety  to  his  majesty,  and  ifct 
other  lo  such  person,  thai  will  sne  in  any  conrt  of  record- 1.  S. 
Penalty  on  at-  And  no  officer  of  the  king's  bench,  common  bench  or  tt- 
•ttn  timcol-  chequer,  nor  any  clerk  of  assise,  clerk  of  the  peace,  town. clerk, 
see  £n«.  nof  ai|y  0fa.eT  under  them,  nor  other  person  whatsoever,  dull 

spare,  take  off,  discharge,  or  conceal  any  indictment,  fine,  pat- 
fine,  issues,  amerciament,  forfeited  recognizances,  or  other  for- 
feiture whatsoever,  unless  by  order  of  (he  court  where  such 
forfeiture  is  imposed,  nor  shall  any  of  the  said  officers  misccr- 
tify,  or  estreat  into  (he  exchequer,  any  fine,  whereby  the  pro. 
cess  of  (he  said  court  may  be  made  invalid  ;  but  every  rack 
officer  shall  for  such  offence  forfeit  treble  the  value  of  such  ior, 
so  spared,  concealed,  miscertified,  or  estreated,  as  aforesaid; 
the  one  moiety  to  his  majesty,  and  the  other  moiety  to  sudr 
person  as  will  sue  for  the  same,  in  any  court  of  record,  in! 
also  shall  lose  his  office,  and  be  for  ever  incapable  of  any  *flke 
where  any  part  of  his  majesty's  revenue  is  to  be  managed  «r 
paid.  x.  0. 
Froeeu  on  tha  And  where  any  fine  shall  be  paid  to  any  sheriff,  clerk  of  »*• 
green  wu.  size,  clerk  of  the  peace,  or  other  officer,  and  according  lo  ish 
act,  estreated  into  the'uehequer;  in  such  case,  the  procen 
of  the  greett-uax  shall  be  awarded  to  the  sheriffs,  against  sue* 
officer;,  for  the  levying  the  same.  *.  10. 

But  this  act  is  not  to  be  prejudicial  to  the   rights  of  the  ritj 

of  London  ;  nor  of  any  bodies  politic  or  corporate,  lords  of  «*■ 

no rs,  liberties,  or  franchises,    r.  II,  13. 

Further  pen*]-      And  by  3  Geo.  1.  c.  15,  Over  and  above   the  said  penal nes, 

tits.  it  shall  be  lawful  for  the  court  of  exchequer   to  amerce  **=* 
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clerk  of  the  assize,  clerk  of  the  peace,  clerk  of  the  commis- 
sioners of  sewers,  clerk  of  the  market,  iowu. clerk,  or  other  per. 
son,  to  whom  it  doth  belong  to  make  returns  of  estreats,  for  rts* 
fusing,  neglecting,  or  omitting  to  do  his  duty  in  returning  the 
estreats,  and  to  cause  the  said  amerciament  to  be  levied,  as  other 
amerciaments  set  in  the  said  court.  $.12. 

Also  by  4  Will.  &  Mar.  c.  2 1,  Clerks  of  the  courte  of  king's  Estreats  t.i    he 
bench,  of  the  common  pleas,  clerks  of  assize,  clerks  of  the  peace,  »*««"  i«*» 
town  clerks,  clerks  of  sewers,  clerks  of  the  market,  and  others, 
to  whom  it  bclongeth  to  make  returns   of  estreats  into,   the  cxT 
chequer,  shall  upon  delivering  such  estreats  take  the   following 
oath  : 

You  shall  swear,  thai  these  estreat  ft,  now  by  you  delivered, 
are  truly  and  carefully  made  up  and  examined,  and  tha'  all 
Jines,  issues,  amerciaments \  recognizances,  and  Jorfei!urc*% 
which  were  set,  lost,  imposed,  or  forfeited,  and  in  right  and  due 
course  of  laio  ought  to  be  estreated  in  the  court  of  exchequer , 
are,  to  the  best  of  your  knowledge  and.undt  rstanding,  therein 
contained;  and  that  in  the  same  estreats  arc  also  contained  and 
expressed,  all  such  fines  as  have  been  paid  into  tl\e  court  from 
which  the  said  estreats  are  made,  without  any  wilful  or  frau- 
dulent discharge,  omission^  misnomer,  or  deject  whatsoever. 
So  help  you  God. 

Which  oath  the  barons  of  the  exchequer,  or  any  of  them,  are 
required  to  administer,  s.  5. 


vst,  imposed,  and  forfeited  to  our  sovereign  lord  the  king  at 
he  general  quarter  session*  of  the  peace  of  our  said  lord  the 
ing,  ho  Id j  n  at  the  Guild-hall  in  the  tozcnof  Uske,  in  and  for 
ie  said  county  of  M,  on  Wednesday  the day  of ? 


The  form  of  an  estreat  from  the  sessions. 

\*        ~  it  i«       T      An  extract  of  all  the  fines*  issues*  amer«  Caption  of  the- 
Monmouthshire.   r   .         ,«..„.*  J    ,2    t ■-,  „         ,   court. 

J  ctaments,  recognizances  andjorjeiturcs,  set,  pouru 

tost,  imposed,  and  forfeited  to  our  sovereign  lord  t/ic  king  at 
iheg  •  ....  -  ...■-.. 

Icings 

the  si 

*n  tiie  "    year  of  the  reign  of before and 

—  esqrs.  justices  of  our  said  lord  the  king,  assigned  to  keep 

the  peace  in  the  said  county,  and  also  to  hear  and  determine 
divers  felonies,  trespasses,  and  otiytr  misdemeanors  in  the  saiue 
*^>unty  committed,  Z  T,  esq.  clerk  of  the  peace  of  the  coimly 
aforesaid,  then  and  there  attending, 

OJO  O,  lute  of [as  in  the  indictment]  \  The  estrctt  <4 

r  a  trespass  and  assault  *  a( aforesaid,  I  dlct.uea  ""  """ 

the  county  aforesaid,  whereof  he  is   indicted  and  \      jr.     (/. 

OMVtcted,and  his  fine  it  set   at  sijc  shillings   and  f  vi.  \iii. 

fghtpence,  which  he  paid  to  the  sheriff  in  court   [it  I 

becaseisso].  -  -,  J 

™  ...  i        ■  ..--..,■  i.^ 

**  The  estreat  inu-;l  mention  lor  what  uftencc  the  Hue  was  imposed.  7  i/cn* 
^   c  3. 

Vol.  T.  3  C 
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Wl»«t!i«p«ny      <yOO,fa/eo/ labourer, far  a  Iret.l 

XZ'Z'L, Pf,—°«'t°«l  rial,   at afirr,*d,  & 

«l  in.  fine"  the  county  afore  said,   tehereof  he  it    indicted  and   ^ 

convicted,  and  his  fine  it  let  at  five  pounds,  and  he  j 

U  commuted  to  hi*  majesty's  gaol  at  there  1 

toremain  until  he  ihall  pay  the  said  fine.  J 

Of  LO,  late  of labourer,  for  the  tike' 

offence,  at  -^—aforetaid,  fn  the  county  aforesaid, 
nhereof  ke  it  indicted  and  convicted,  and  his  fine 
tl  Sat  at  five  pounds,  andhe  it  committed  as  above. 

The  fintiecog-       Of  J  D,  of in  the  county  of  M,  black-' 

n'""M  '"  •"*  tmifh,  btcaute  he  came  not  noa  here  to  astsser 
ifkirt"  all  and  singular  such  thing*  mhich  against  him 
'  *^  the  part  of  our  said  lord  the  king  should  be  ob- 
jected, ut  by  a  certain  recognizance  taken  before 
J  P,  eiy.  one  of  the  justices  of  our  'aid  lord  Ike 
king,  aisignedto  keep  the  peace  in  the  county  of  SI. 
ke  undertook.  - 

Ailo  orf  of         0/John  Roc,  0/ .  joiner,    one   of  the  "1 

the  bail.  pledges  of  the  said  John  Doe,  because  he  had  him  > 

notto  owner  us  above.  .  -  J 

Ai  to  the  other      0/Rrchard  Roc,  of the  other  of  the  pledges  \ 

WO.  of  the  said  John  Doe,  for  the  like. 

ir  putiet  (for  «lio»e  *ppe»r»nce  the 


if  uid  to  bedtl  >=■!■-' 


The  farm  of         0/Richard  Fen,  of dyer,  one  ef  the~\ 

the  nu»i  of  majnpernor,  „f  \V  W,  because  he  had  him  not  nam  \ 
"he'elhe  of-  here  to  answer  as  abate,  as  by  a  certain  reeogni~? 
tender  i>  Dot  zance  taken  before  J  F,  esq,,  one  of  the  justices,  fee  J 
bound.  he  maertuok.  J 

Of  David  Dcon,  of  the  tame  place,  pevterer,  the 
other  of  the  mainpernors  of  the  said  W,  for  the 


like. 
Kilt;  When  the  ptttji*  not bound  hi nuelf,  then  the  wrct 

Thceitreitof*     Of  Jacob  Tonson,  of  because  he  came' 

'ec??nr""ce  not  now  here  to  prosecute  the  law  with  effect,  and 
n"  pritfrcuiinc  iive  «"«fc»«  o«  the  behalf  of  our  said  lord  the  king 
and  givlngtvti.  against  J  T,  in  a  case  of  fraud  and  misdemeanor, 
dene*  m  the  as  by  ace,  tain  recognizance,  taken  before  R  N,«f. 
ew«  of  ■  ftmd.  MX  0j  the  justices  of  our  said  lard  the  king,  he  tin. 
dertook. 


} 
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0/W  D,  of  ■  ■  silver -smith,  because  he  ^       L         For  not  proie« 

came  not  now  here  to  prosecute  his  traverse ,  upon  a  [       XX.       cuting  » tia- 
certain  indictment  of  tresp*f?t'and  assault, 
certain  recognizance  he  undertook. 

Of  N  M,  of  ■  ■  victualler,  one  of  the  pledges  1  /. 
of  the  said  W,  because  he  had  him  not  to  prosecute  I  xx. 
Aft  traverse  as  above,         .  -  •  J 

0/  M  O,  o/ : weaver,  the  other  of  the  1      f. 

j>fc<&<*  */'*«  **<*  W,  for  the  tike.  J    xr» 


w 
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AS  in  public  judicatures  it  is  necessary  to  search  into  the 
truth  of  facts  as  they  really  are  ;  hence,  whatever  may  be 
exhibited  to  a  court  or  jury,  whether  it  be  by  matter  of  record 
tor  writing,  or  by  the  testimony  of  witnesses,  in  order  to  enable 
them  to  pronounce  with  certainty  concerning  the  truth  of  any 
matter  in  dispute,  whether  such  matter  relates  to  a  person's  life, 
liberty,  or  property,  is  called  evidence.  2  Bacon's  Jbr.  Tit. 
Evidence. 

■  And  as  the  discovery  of  truth,  is  of  the  utmost  consequence  to 
the  good  of  society  ;  men  are  under  the  strongest  obligations, 
when  called  vpon  to  give  their  evidence,  to  adhere  thereto  in* 
tiolably :  and  this  is  a  matter,  not  only  enjoined  to  them  by  the 

Srecepts  of  religion,  but  also  by  those  of  reason  ;  for  the  viola, 
on  of  truth  Is  a  sin  against  human  society,  it  breaks  in  upon 
that  correspondence  that  is  necessary  to  social  creatures,  and  de- 
stroys the  end  of  language,  by  conveying  a  different  idea  to  the 
mind  of  the  hearer,  from  that  which  is  formed  in  the  mind  of  the 
speaker, which  if  it  were  permitted,  would  destroy  all  confidence 
between  mtfrikind;  and  thus  prevent  that  trust  from  being 
reposed  in  them  which  is  so  necessary  to  their  own  preserva- 
tion and  the  good  of  others.  Ibid. 

From  the  importance  therefore  of  this  matter,  the  wisdom  of 
our  law  has  laid  down  several  rules  relating  to  evidence ;  which, 
$o  far  as  they  are  applicable  in,  or  more  particularly  concern 
criminal  cases,  or  matters  falling  within  the  cognisance  of  the 
justices  of  the  peace,  will  be  considered  under  the  following 
4eads  s 

3C  % 
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7.     Ttlio  may  be  witnesses. 
II.     TJte  number  of  witnesses   required  in  tri- 
minal  cases. 
How  a -witness  may  be  compelled  to  ap- 
pear and  give  evidence. 
The  manner  of  giving  evidence. 

What  is  to  be  allowed  as  evidence  in  cri- 
minal cases. 
VI.     In  what  cases  witnesses  may  be  allowed 
their  crpenecs. 


III. 


IV. 
V. 


I.     Who  may  be  witnesses. 

All  person!  may  be  witnesses,  who  are  of  sane  mind,  and  jp. 
pcarlo  have  suificicntdiseretion,  and  who  from  their  principles 
must  bo  presumed  lo  have  a  right  sense  of  the  sanctity  of  in 
oath,  and  of  the  obligations  it  lays  them  under,  to  depose  tht 
whole  truth,  and  nothing  but  the  truth  ;  therefore  it  is  no  good 
exception  against  a  witness, that  he  is  an  alien, or  villain,  or  boni. 
man,  or  (he  lite.  Co.  Lit.  6.  b.  2  Hatsi.  c.  4,6.  r.  'iS.  1  St. 
Tri.  253, 

And  an  infant,  though  under  the  age  of  seven  yean,  may  be 
sworn  in  a  criminal  prosecution,  provided  such  infant  appean, 
on  strict  examination  by  the  court,  to  possess  a  sufficient  know. 
ledge  of  the  nature  and  consequences  of  an  oath  :  for  there  is  no 
precise  or  fixed  rule,  as  to  the  time  within  which  infants  are  ci- 
eluded  from  Riving  evidence;  but  their  admissibility  depends 
upon  the  sense  and  reason  they  entertain  of  the  danger  and  im- 
piety of  falsehood;  which  is  to  be  collected  from  their  ar.sww» 
to  questions  propounded  to  them  by  the  court  ;  hut  if  they  in 
found  incompetent,  their  testimony  cannot  be  received.  Git- 
bert's  L.  En.  146, 147.  Leach's  Cr.  L.  346.  Co.  Lit.  6.  *. 
t  Male's  Mist.  27S.  1  Biownl.  47.  Butler's  bisi  iYiiu,8«. 
ed.  '292. 

But  in  no  case  shall  an  infant  be  admitted  as  evidence,  witb- 

out  oath.     1  Strange  700.     1  Alk.    29.     Leach's  Cr.  L.  114. 

So  a  man  deal  and   dumb  from   his    nativity,  with  nhon 

communication  m  had  by  means  of  ivrtaiu  signs  and  motions, 

which  time  aud    necessity  imd  invented,  was   admitted  foji" 
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material  evidence,  through  the  medium  of  an  interpreter, 
against  a  prisoner  at  the  Old  Bailey  sessions  in  January  1786* 
after  an  argument  against  his  competency*.  Leach's  Or.  L. 
347. 

But  infidels  +  cannot  be  witnesses,  because  they  are  under  InMcIi. 
none  of  the  obligations  of  our  religion,  and  therefore  they  are 
not  under  the  influence  of  the  oaths,  that  we  administer ;  and 
where  the  binding  force  of  an  oath  ceases,  the  reasons  and 
grounds  of  belief  are  absolutely  dissolved.  Gilbert's  L.  Evi. 
145. 

Yet  Jews  are  allowed  to  be  witnesses,  because  they    can  J©ws, 
nwear  ou  the  Old  Testament,  which  is  part  of  our  belief ;  there- 
fore their  oaths  do  induce  a  belief  of  the  fact  which  they  attest; 
Gilbert's  L.  Evi.  145. 

So  a  Scotch  covenantor  may  give  evidence  in  a  criminal  pro-  Scotch  cots* 
secution,  on  being  sworn  according  to  the  custom  of  his  sect,  by  nantor*. 
the  form  of  holding  up  his  hand,  without  touching  the  book,  or 
kissing  it.     Coaper's  Rep.  390      loach's  Cr.  L.  348. 

And  where  any  person  professes  a  religion  that  will  be  a  tie 
upon  him,  he  shall  beadmitted  as  a  witness,  and  sworn  according 
to  the  ceremonies  of  his  own  religion  ;  for  it  would  be  ridi- 
culous to  swear  a  witness  upon  the  holy  Evangelists,  who  did 
not  believe  those  writings  to  be  sacred.  Bull.  Nisi  Prius9 
292. 

And  it  were  a  very  hard  case,  if  a  murder  committed  here  in 
England^  in  presence  only  of  a  Turk  or  other  person,  that  own* 

*  And  this  was  so  ruled,  notwithstanding  it  was  objected,  that  thert 
might  be  a  difficulty  in  arraigning  a  man  fur  perjury,  whom  the  law  pre- 
sumes to  be  an  ideut. ;  for  although  a  person,  in  such  a  situation,  is  in  con- 
templation of  law  incapable  of  guilt,  upon  a  presumption  of  viiotism,  yet 
that  presumption  may  be  repelled  by  evidence  of  a  capacity  to  under- 
stand by  signs  and  tokens,  which  it  is  known,  that  persons  thus  afflicted, 
frequently  possess  to  a  very  great  extent ;  and  the  case  of  one  Junes,  was 
mentioued,  who  upon  evidence  of  this  capacity,  was  at  ttie  Old  Bailey  ses» 
aions  in  Dec.  1773,  before  Mr.  justice  Blackstunc,  arraigned,  convicted  of 
single  felony,  and  sentenced  to  transportation.^  (4reat  diligence  and  circum- 
spection, however,  ought  to  he  exercised  in  so  critical  a  case ;  and  if  all 
means*  to  convey  intelligence  to  the  mind  of  such  a  prisoner,  respecting  the 
nature  of  his  arraignment,  should  prove  ineffectual,  the  clerk  of  the  arraigns 
may  enter  the  pica  of  Xot  guilty  ;  and  tlteu  it  U  iucuinbent  on  the  court, 
to  inquire  touching  all  those  point*,  of  which  the  prisoner  might  take  advan- 
tage himself;  to  examine  all  the  proceedings  a-j&inst  him  with  a  critical 
eye,  and  to  render  him  every  service  c  jnsisient  with  the  rules  of  the  law. 
Leach*  $  Cr.  L.  106, 39*. 

+  That  is,  such  who  profess  no  religion,  that  can  bind  their  consciences 
to  speak  truth.     Dull.  N.  P.  292. 

And  a  person  tendered  as  an  evidence  in  support  of  an  indictment  for  horse- 
stealing, who  said  that  he  had  heard  there  was  a  God,  and  believed  that 
those  person*  who  told  lies,  would  come'  to  the  gallows ;  but  acknowledged 
that  be  had  never  learned  the  catechism,  was -Altogether  ignorant  of  the  obliga- 
tions of  an  oath,  a  future  ttate  of  rewards  and  punishments,  the  existence 
df  another  worM,  or  what  became  of  wicked  people  alter  death,  was  rejt  cud,  as 
being  incompetent  to  be  swi  rn»    Leach's  Cr.  L.  J£ft. 
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not  tbe  Chilian  religion,  sfccnU  be  drtnnnrdgMe,  beouM 
such  an  Mth  should  not  be  taken,  which  the  wib*e»  bold*  bead- 
ing ,  and  cannot  swear  otherwise,  and  possibly  might  liuit  but. 
■elf  under  nu  obligation,  if  sworn  according  la  the.  isul  stjii 
at  Ibe  rottrtj  of  England,  t  HiUc'i  Hirt.  979. 
>■  Therefore,  a  Mahometan  prosecutor  ha*  been  permitted,  Vr 
the  nauiffitMu  opinion  or  lie  twelve  judge*,  la  swear  on  tie 
Alcoran*,  in  a  prevention  for  a  capital  unruce  ;  nnroety,  oa  aa 
indictment  for  stealing  wearing  apparel,  finer/  cuius,  and  tit 
guinea),  in  a  dwelling  hout&     Lcath't  Cr,  L.  58. 

S*  alio,  Ventoai  hare  been  permitted  to  be  in  or  a,  areon&rtf 
to  tbe  ceremonies  of  the  Oeatoo  religion,  t  Atk.  11.  Bill.  AV*» 

It  it  also  certain  that  outlawry  fit  a  per  tonal  action,  h  not  a 
good  exception  against  a  wiliiesc,  because  they  are  punished  in 
their  properties,  and  not  in  tbe  lo*i  of  their  reputation,  mi 
the  outlawry  has  no  manner  of  influence  upon  tbeir  crtdibilitv. 
Co.  Lit.  6.  ft. 
b.  Bat  persons  excommunicate  cannot  be  witnesses,  because  bj" 
i-  tbe  taws  of  the  boly  church,  ruck  persons  are  eidudcd  fron 
human  conversation ;  nay,  her  law:  go  so  far,  as  to  exenraau- 
nkatc  those,  who  coat  eric  with  them,  and  consequently  tier 
cannot  be  admitted,  to  receive  any  questions  from  a  court  it 
justice ;  besides,  it  may  bo  said  that  those  who  are  evlwd 
out  of  the  church,  are  not  under  the  influence,  of  aay  reli- 
gion.    Gilbert's  L.  Eri.  146. 

Neither  can  tbe  affirmation  of  a  quakcr  be  rexeirrd  tu  erimiat! 
can  •■..-,  it  being  expressly  excluded  bj  7  &  S  ll'tti.  3.  t.  M. 
s.6. 

It  seems  agreed,  that  the  husband  and  wife,  being  as  one  inJ 
tbe  same  person,  in  a  fleet  ion  and  inu-re>r,  can  no  more  gire  ci- 
.  dencc  for  one  another,  in  any  case  whatsoever,  than  for  ihero- 
Hires  ;  and  that  regularly  the  one  shall  not  be  admitted  to  rrre 
evidence  against  the  other,  nor  the  em  mi  nation  of  one  be  malt! 
use  of  against  tbe  other,  by  reason  of  the  implacable  dissension, 
'which  might  be  caused  by  it,  and  the  great  danger  of  perjury, 
from  taking  the  oaths  of  persons  under  so  great  a  bias,  and  v.-.t 
extreme  hardship  of  the  case,  Co.  Lit.  0.  b.  2  Mask.  e.  tO. 
r.  16. 

Hen co  it  hath  been  adjudged,  that  the  husband  cannctbet 
witness  against  the  wife,  nor  tbe  wile  against  the  husband,  to 
prove  the  first  marriage,  on  an  indictment  for  bigamy  ;  but  the 
second  husband,  or  wife,  may  be  allowed  to  gire  evidence,  snta 


•  An  jWivmh  w  M  pmduced  lo  Ihr  »ita«i ;  and  he  fint  j,!.ce.1  a.,»fH 
hauddil  tipim  it :  sud  itieu  pui  U  a  oihrr  hand  to  bu  faiehead:  Li  tkM 
lo-ilted  tot  same  lime  »r-n  II  ;  i.id  on  being  anted  «h»t  cHrct  tlxl  cm- 
v  W<a  10  [rfoiiust.  he  iiu-itcd  (hat  he  »•>   bound  bj  ii  te  ifiai  UU 
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Second  marriage  feeing  void,  and  therefore  they  were  never  feus* 
band  and  wife.    2  Havbk.  c.46.  #.  16. 

Yet  some  exceptions  have  been  allowed  to  this  general  rale, 
in  cases  of  evident  necessity,  as  in  the  lord  Audtey's  case,  who 
held  his  wife's  hands  and  legs,  while  his  servant,  by  his  com* 
mand,  ravished  her;  or  where  a  man  is  indicted  for  a  forcible 
marriage ;  or  where  either  a  husband  or  wife  have  cause  to  de- 
mand sureties  of  the  peace  against  the  other.  2  Hawk.  c.  46. 
5.  16. 

But  no  other  degree  of  kindred,  or  affection,  as  that  of  pa- 
rent and  child,  or  the  like,  will  prevent  a  person  from  being  a 
witness.    Siderfin  75.  1  Salk.  289. 

It  seems  agreed,  that  it  is  no  exception  against  a  person's  Whether  a 
giving  evidence,  either  for  or  against  a  prisoner,  that  he  is  one  iad£e  .or  JUT.0i 
of  the  judges  who  are  to  try  him.     And  in  the  case  of  Hacker,  de^anT1" 
two  of  the  persons  in  the  commission  for  the  trial,  came  off  from  how. ' 
the  bench,  and  were  sworn  and  gate  evidence,  and  did  not  go 
up  to  the  bench  again  during  the  trial.    2  State  Tr.  257.  632. 
674.  Kefynge  12.    1  Sid.  153.     2  Hawk.  c.  46.  s.  17. 

Neither  is  it  any  exception  to  a  witness*  that  he  is  one  of  the 
jurors  who  is  to  try  the  prisoner ;  but  then  he  is,  if  called  upon, 
to  give  his  evidence  on  oath  openly  in  court,  and  not  to  be  ex- 
amined  privately  by  his'compaaions.  2  Hawk.  c.  46.  s.  17.  2 
Bacon's  Abr.  237. 

It  hasjbeen  long  settled,  that  it  is'no  exception  against  a  witness  Accomplice*, 
that  he  hath  confessed  himself  guilty  of  the  same  crime,  if  he  have 
not  been  indicted  for  it  •;  for  if  no  accomplices  were  to  be  ad- 
mitted as  witnesses,  it  would  be  generally  impossible  to  find 
evidence  to  convict  the  greatest  offenders.  Also  it  hath  been 
often  ruled,  that  accomplices  who  are  indicted,  are  good  wit- 
nesses for  the  king,  until  they  be  convicted.  2  Hawk.  c.  46. 
i.  18. 

Hut  the  bare,  uncorroborated  testimony  of  an  accomplice,  has 
seldom  been  thought  of  sufficient  credit,  to  put  a  prisoner  upon 
his  defence :  however  the  practice  of  rejecting  an  unsupported 
accomplice,  is  rather  a.  matter  of  discretion  with  the  court,  than 
a  rule  of  law,  for  the  circumstance  of  his  being  an  accomplice, 
goes  to  his  credit  only,  and  his  evidence  may  be  left  with  the 
jury,  although  it  be  entirely  uncorroborated,  by  any  other  testi- 
mony ;  and  upon  this  principle  there  are  instances  of  prisoners 
having  beett  convicted  upon  the  evidence  of  an  accomplice  only. 
Leach's  Or.  L.  412. 

Also  it  hath  been  adjudged,  that  such  of  the  defendants,  in  an 
information,  against  whom  no  evidence  is  given,  may  be  wiU 
Meases  for  the  others.    2  Hawk.  c.  46.  s.  IS. 


•  So  tht  Title*  APPROVER  and  CONFESSION. 
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not  the  CfcrittiM  frifeioa,  *«""  °* 
sochan  oaUnhould  not  be  !»«■»*' , 
iitg,  and  cannot  sweat  otherwise 
lAt  nnder  no  obligation,  if  «*' 
of  the  court*  <rf  Enc*««rf-    *»  '  / 

Therefore,  a  Madwrasenr 
thennanhnoai  opinion 
Acormfii  inap««HO» 
indictment  for  steali- 
guincai,  m  a  dwej' 

80  alia,  6't-fl/r 
to  the  rsnamm' 
friar,  fiffl 

Ititabw  .  v 


JCart'tri 

t  S»J  be  roi 

//ffiEt.  ,'.  16    '. 

on  three  sei  (■«!«. 
■  other  two  nay  1* 

■■4   UHloOlitfrt,*!' 


.hifrefwrr-.  much  iw* 

.,  jetoajf,    pir act),  pram. 

,  •■>  a  jmlrpnrtit  in   oftail  (it 

,o;itfiiracji  at  the  >nii  of  it*  li«(. 

Kin  against  &  witness,   while  thee  md. 

t- a  nun  b  Cnnrtcted,  of  those  altriot 

on  principles  of  h'jwjuily  and  hone-iji 

their  r        .  ,f  no  wci8lit.  2  Uatti  c  4fi. ..  19.  Bull.  A'.  P-ttl. 

lh»«V     „ll  wTiin  lo  have  been  anciently  he-Id,  (hot  judgment  lor 

Co     ,  friine  whatsoever,  to  stand  intbe  pillory*,  ©r  to  be  whip!  of 

I'.ut  nut  nro»-       ^pdnlj  U-mt;  in   a   court  which  had   a  jurisdiction,   reniitfro 

nmilnU  per-      &  parij  in  Unions,  and  incompetent  lo  be  a  witness  j   but  the 

*•"••  ,i'.'i''ii  '■•(    this  piece  of  law  i*  reduced  to  reason  ;  forno»iti< 

botdeOj    that    nnJeai  a     man  ire  put  in  the  pillory,  two  trimii 

fut'i,  that  is  fur  some  crime,  that  renders  him  infamous,  as  for 

perjury,  forgery,    barret  n,    conspirancy,  or  the  like,  it  i*  w 

blemish  lo  hit  attest  at  ton    I,   for  it    is    the  crime  and    nut    tb* 

punishment  that  makes  the  man  infamous.     '1  Haszk.  c.  J6.  '• 

1 9.     Butt.  JV.  A  «».  GUbcrt't  L.  Es.  143.  Jt'oAt.  0B0. 

Thus  where  a  man  was  con  tic  ted  of  barretrv,  though  he  cat 
only  fined,    the  court  held  him  incompetent,     SolkeUt  6'i0. 

So  abo  a  person  confided  of.  and  whipt  for  petit  larctnf 
was,  until  31  (Ira.  3.e,35,  held  equally  infamous  with  one  con* 
victed  of  grand  larceny,  because  they  are  both  felony.  Nat' 
kemdtrU  C*we,  1  Wilt.  18.  Bull.  H.  P.  3W. 

But  now  by  the  said  slut.  31  Geo.  3.  e.  35,  it  is  roicnd, 
that  no  person  shall  be  an  incompetent  witness,  by  reasou  of  a 
Conviction  for  petty  larceny. 

And  it  sermt  clear,  that  a  person  conTicted  of  felony,  who  i> 
admitted  to  his  clergy,  and  burnt  in  the  hand,  is  thereby  r& 
enabled  to  be  a  witness  J.  2  Ilaak.  c  4S.  t.  21. 


•  Thr  common  punishment  that  marks  the  c-imt*  falti. 

t  Fur  a  man  mny  bo  piltorird  for  speaking  loose  and  scanfliloiii  rarfi^ 
Am  gor»mmrnt,  whirh,  yet  in  ilonlitfiil  in<t  factum  times  oaRht  not  toh 
taken,  sib  pr clump t ion  against  bis  common  credibility.  GUbert'i  L  F-t. 
143. 

.  J  And  thii  Wmkuwd  the  »oot*  statuteof  31  Geo.  3.  r.  33,  f  *  Insists, 
tu'e,  in  the  prein;b!c, takes  notire  thai  pcritmi  comiclnl  o/ «rand  /curat  in 
by  tkr'iT  pfitikmrnt  reitutrd  to  Ihiir  credit  si  teiltuurt.bvi  tkil  pttnnt  rcK«JaB 
qf  petty  latccny  vcrr  itholtg  UKomptltnt  tu  tr  tttminedei  arc*, 
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*nts  to  a  statute  pardon ;  and  it  is  clear  that  after 
pardon,  a  person  attainted,  is  a  good  witness. 

«d  that  the  king's  pardon  of  treason  or 

in  or  attainder,  restores  the  party  to  his 

s.  22. 

e  late  chief   justice  Holt,   that  the 

'nan's  disability  to  be  a  witness  ia 

;t  is  only  the  consequence  of  the 

~\  n,  and  not  an  express  part  of 

*  ,  689. 

guilty  on  an  indictment  for  perjury, 
.tdoned  by  the  king,  he  will  be  a  good 
.ne  king  has  power  to  take  off  every  part  of  the 
jJull.  N.  P.  292. 
.  a  mau  be  indicted  of  perjury  on  the  statute,  the  king 
pardon,  for  the  king  is  divested  of  that  prerogative  by  the 
\  words  of  the  statute.  Bull,  N.  P.  292. 
fever,  it  hath  been  ruled,  fhat  a  conviction  of  perjury, 
it  disable  a  man  from  making  an  affidavit,  in  relation  to 
rgularity  of  the  judgment.  %  Hawk.  c.  40.  s.  23. 
it  is  agreed,  that  the  party  who  would  take  advantage  of 
mviction  or  judgmeut,in exception  to  a  witness,must  have 
of  the  record  of  conviction,  ready  to  produce  in  court, 
'ise  it  cannot  be  made  use  of  to  this  purpose.  2  Hawk.  c. 
20.  Bull.  N.  P.  292. 

•  it  is  a  general  rule,  that  a  witness  shall  not  be  asked  any 
n,  the  answering  to  which  might  oblige  him  to  accuse 
of  a  crime ;  and  that  his  credit  is  to  be  impeached  only 
eral  accounts  of  bis  character  and  reputation,  and  not  by 
of  particular  crimes,  whereof  he  never  was  convicted*  2 
c.  46.  s.  20. 

her  are  witnesses  permitted  to  give  evidence  of  their  own 
or  turpitude.  4  Inst.  279. 

»  one  was  not  admitted  to  swear,  that  lie  was  suborned 
rjured.  3  St.  TV.  ,427. 

ems  an  uncontested  rule  in  all  cases  whatsoever,  that  it  is  What  interest 
exception   against  a  witness,  that  he  is  either  to  be  a  wiU  <JiiliUi- 
or  loser  by  the  event  of  the  cause ;  whether  such  ad  van*  }iy  Pcr*ott* 
direct,  and  immediate,  or  consequential  omy.    2  Hawk.  cvUlciice. 
'.  24. 

therefore  he  who  is  bail  for  the  defendant,  cannot  be  an 
e  for  him  without  consent*  Z  St.  Tr.  253.  2  Hawk. 
'.  24. 

upon  theeame  ground  it  is  agreed,  that  he  who  borrows 
upon  an  usurious  contract,  cannot  be  a  witness  upon  an 


Bntftfll  the  craditof  JodiaUstunonjimHt  bekft  to  the  joiy. 
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Il  li.tJli  hceu  also  adjudged,  thatwhere  A,  B,  ami  Cart  'vd 
in  three  several  actions  an  the  statute  for  a  supposed  pejwj 
in  [lirii  evidence,  concerning  the  same  thing,  tbey  may  be  go«J 
wiliiesse*  in  such  actions  for  one  another.  2  tlaak.  c.  46.  j, 
18. 

So  if  three  persons  he  indicted  f«jr  perjury,  on  three  several  k. 
dicliuents,  unil  one  plead;  not  guittv ,  the  other  two  ma?  1> 
witnesses  for  bim  on  the  trial,  for  they  stand  uocoiivicled,  al- 
though they  be  indicted.      1  Hale's  Hut.  tb6. 

ltscemsagrccd  that  a  conviction,  and  therefore,  much  n ore 
an  attainder  or  judgment  or  treason,  felony,  piracy,  prtti**- 
tlirCy  perjury,  forgery,  and  also  a  judgment  in  attaint  fw 
giving  a  false  verdict,  or  in  conspiracy  at  the  suit  of  the  kitig, 
Are  good  causes  of  exception  against  a  witness,  while  they  con. 
tinue  in  force  ;  for  where  a  man  is  convicted,  of  those  gUti»; 
crirecs,  against  the  common  principles  of  humanity  and  honesty, 
his  oath  is  of  no  weight.  2  Hunk  0.46. «.  19.  Ball.  N-  PJM. 

Also,  it  seems  to  hate  been  ancieutly  hi  Id,  that  judgment  lor 
any  crime  whatsoever,  to  stand  in  the  pillory*,  or  to  be  whiptor 
branded,  being  in  a  court  which  had  a  jurisdiction,  rendered 
the  party  infamous,  and  incompetent  to  be  a  vt  itness ;  but  ihe 
rigour  of  this  piece  of  law  is  reduced  Io  reason  ;  for  now  il  i> 
holdvn,  that  unless  a  man  be  put  in  the  pillory,  pro  crimitt 
fatii,  that  is  for  some  crime,  that  renders  him  infamous,  as  for 

{perjury,  lorgery,  barretry,  cotispirancy,  or  the  like,  it  is  w 
ilemish  to  his  attestation  +,  for  it  is  the  crime  and  not  tit 
punishment  that  makes  the  man  infamous.  '£  Hati  k.  i  -  ,  ■  ■ 
]J).     Hull.  iV.  P.  MS.  GiibcrVs  L.  Ev.  U3.  Soft,  6P0. 

Thus  wherea  man  was  convicted  of  barretrv,  though  he  cw 
villi/ fined,    (he  court  held   him  incompetent.      SalkeUMsW. 

So  also  a  person  convicted  of.  and  whip!  for  petit  larcrril 
was,  until  31  Gin.  3.C.35,  Itelel  equally  infamous  with  one  MB. 
ricted  of  grand  larceny,  because  ihev  are  both  felony.  JJc- 
faukr**Cate,  '2  this.  18.  Bull.  A.  P.  sO'l. 

But  now  by  (he  said  shit.  31  Geo.  3.  c.  3S,  it  is  fractal, 
that  no  person  (ball  be  an  incompetent  witness,  by  reason  uia 
conviction  fur  petty  larceny. 

And  it  sernis  clear,  thai  a  person  convicted  of  felonv.  nil  « 
admitted  to  his  clergy,  and  burnt  in  the  hand,  is  thereby  re. 
enabled  to  be  a  witness  J.  2  Hamk.  c.  4C.  t.  21. 

•  TV  eommon  punishment  that  marks  the  tmmJMti, 

t  Fit  a  marc  raty  !-■  fi!!.>rinl  fur  'prakui;  l...w,-  and  scandalous  «imfe '->( 

Ifce  govern  menr,   which.  yet  in  J-jiiLitful  ami  fartn-u*   ,-mvs  eacht  not  U.  b? 

taken,  as ■ pi^umpli.ju    aguHt  In-  QNMBM  credibility.     CUnAX,  f.t. 

m 

{  And  thii  eecmhmtd  the  above  statute  of  HI  Ceo.  &ft  35.  f'Tih""*- 
tute,  in  the  preamble, lakes  nolii-e  Ihni  *mata  nuvfcfecf  a/trad  lainM  im 

by  tkrhptmuliment  re.tvrrti  !n  Ihti'  credit  ai  sritatuti,  but  th«i  ptrami  txewisi 
tf  jetty  laturtii/  ;.tr,  (Nhity  ini^nptlml  tu  tr  ttmninrd ■> nit*. 
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For  it  amounts  to  a  statute  pardon  ;  and  it  is  clear  that  after 
a  general  statute  pardon,  a  person  attainted,  is  a  good  witness. 
B*U.  N.  P.  191.  , 

.  Also  it  seems  agreed  that  the  king's  pardon  of  treason  or 
felony,  after  a  conviction  or  attainder,  restores  the  party  to  his 
credit     1  Hawk.  c.  46.  s.  11. 

Also  it  was  holden  by  the  late  chief  justice  Holt,  that  the 
king's  pardon  will  remove  a  man's  disability  to  be  a  witness  in 
all  cast's  whatsoever*,  wherein  it  is  only  the  consequence  of  the 
conviction  or  judgment  against  him,  and  not  an  express  part  of 
the  judgment.  1  Salkeld,  514,  689. 

Therefore,  if  one  found  guilty  on  an  indictment  for  perjury, 
mi  common  taw,  be  pardoned  by  the  king,  he  will  be  a  good 
witness,  because  the  king  has  power  to  take  off  every  part  of  tha 
punishment.  Bull.  N.  P.  191. 

But  if  a  man  be  indicted  of  perjury  on  the  statute,  the  king 
cannot  pardon,  for  the  king  is  divested  of  that  prerogative  by  the 
express  words  of  the  statute.  Bull.  N.  P.  191. 

ilowever,  it  hath  been  ruled,  fhat  a  conviction  of  perjury, 
doth  not  disable  a  man  from  making  an  affidavit,  in  relation  to 
the  irregularity  of  the  judgment.  1  Haick.  c.  46.  s.  13. 

And  it  is  agreed,  that  the  party  who  would  take  advantage  of 
such  conviction  or  judgment,  in  exception  to  a  witness,  must  hare 
a  copy  of  the  record  of  conviction,  ready  to  produce  in  court, 
otherwise  it  cannot  be  made  use  of  to  this  purpose.  1  Hawk,  c. 
46.  s.  10.  BuH.  N.  P.  191. 

Also  it  is  a  general  rule,  that  a  witness  shall  not  be  asked  any 
question,  the  answering  to  which  might  oblige  him  to  accuse 
himself  of  a  crime ;  and  that  his  credit  is  to  be  impeached  only 
by  general  accounts  of  his  character  and  reputation,  and  not  by 
proofs  of  particular  crimes,  whereof  he  never  was  convicted.  1 
Ilajck.  c.  46.  8.  30. 

Neither  are  witnesses  permitted  to  give  evidence  of  their  own 
infamy  or  turpitude.  4  Inst.  179. 

Thus  one  was  not  admitted  to  swear,  that  he  was  suborned 
and  perjured.  3  St.  Tr.All. 

It  seems  an  uncontested  rule  in  all  cases  whatsoever,  that  it  is  What  interest 


c~  46.  s.  14. 

And  therefore  he  who  is  bail  for  the  defendant,  cannot  be  an 
evidence  for  him  without  consent.  3  A7.  Tr.  253.  1  Hawk. 
c*  46.  s.  14. 

Also  upon  the  flame  ground  it  is  agreed,  that  he  who  borrows 
snouey  upon  an  usurious  contract,  cannot  be  a  witness  upon  an 


*  ButctiUlhecreu^tofsn^at^unnDjiniwttekatothejtirr. 
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information  for  (he  mury,  unless  he  hath  paid  the  monfj,  m-t. 
I  hoi-  inch  information  be  brought  by  himself,  or  any  other:  for 
if  in  Midi  ease  a  man  might  be  a  witness,  he  would  in  effect  swear 
for  liiic- .  jf,  by  proving  a  matter  which  may  avoid  bis  own  coo- 
tract.     2  IJaxk.  e.  46.  s.  44. 

And  where  //  had  a  promise  of  a  note  ot  51.  from  his  mother 
in  law,  and  by  some  slight  got  her  hand  to  a  note  for  lOOf.  it 
was  bolden  by  Holt  at  Guildhall,  that  the  mother  could  not  tx 
a  witness  in  an  information  for  the  cheat:  for  though  the  verdict 
ranoot  be  given  in  evidence  in  an  action  upon  the  note,  ti  ;■■■ 
said,  they  were  sure  to  hear  of  it  to  influence  the  jary.  Satitdd, 

But  in  The  King  and  Brtiti*,  lord  Hardwicke  said,  if  lla 
case  had  not  been  settled  by  so  great  a  judge,  it  would  go  te  the 
credit  only,  and  not  to  the  competency  ;  and  in  7  Mud.  Sep. 
118,  it  is  said  by  Holt,  that  if  a  woman  give  a  note  or  bond  m 
a  man,  to  procure  her  the  lore  of  J  S,  by  some  spell  or  charm, 
in  an  indictment  for  the  cheat,  she  shall  be  a  witness,  though  it 
tend  to  avoid  the  note,  for  the  nature  of  the  thing  allows  do 
other  evidence.  So  if  the  doing  of  the  act,  which  be  is  ooa 
♦vidence  to  invalidate  or  set  aside,  were  a  mean  to  obtain  ha 
liberty,  he  shall  be  a  witness,  as  in  the  case  of  a  bond  given  t>/ 
duress.  Bull.  JV.  P.  288. 

So,  where  a  defendant  was  indicted  for  tearing  a  note,  whet'. 
by  he  promised  to  pay  so  much  money  to  A  B,  who  was  pro- 
duced as  a  witness,  and  notwithstanding  it  was  objected,  that 
lie  was  going  to  swear  to  set  up  bis  own  demand,  becasseif 
convicted,  the  court  would  compel  the  defendant  to  give  a  new 
note,  yet  be  was  admitted,  1  Strange  595. 

And  in  a  late  case,  in  which  all  the  former  resolutions  wen 
thoroughly  considered,  tho  court  held  that  the  person  who  bor- 
rowed money  on  a  pawn,  wns  a  good  witness  in  an  action  for 
usury  against  the  pawn. broiler,  though  the  payment  of  tkt  *w- 
ary  borrowed,  was  proved  by  no  other  person  bnt  himself;  for 
the  judgment  in  this  action  could  not  be  given  in  evidence  in  sa 
action  against  him  for  the  money  lent.  Abrahams  T.  Man,  Tf* 
8  Geo.  3.  Bull.  N.  J*.  8oo.  ed.  438. 

Wherefore  it  seems  to  be  well  established,  that  where  oosjy 
public  prosecution,  there  arises  any  private  advantage  to  tat 
prosecutor,  there  he  cannot  be  a  witness,  because  that  wen 
plainly  to  attest  in  bis  own  behalf,  which  can  never  be  admitted. 
Gilbert' i  L.  Et.   120. 

And  hence,  ho  whose  property  may  be  prejudiced  by  a  for. 
gory,  is  no  evidence  to  prove  it,  on  an  indictment  or  udorw* 
tion,  because  there  plainly  results  a  private  benefit  to  the  party, 
from  thi-wirccss  of  the  prosecution.  Hard.  331. 1  Hank,  c.  4fc 
*.  4.     4  Str.  7-3.     Gilbert's  L.  Ev.  126. 

•  S«  Uiii  cu>  reputed  in  to.  B.  It.  Temf.  14.  Htri.   ».  J*. 
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Vet  the  pefion  whose  signature  is  forged,  may  be  made  a 
competent  witness  to  prove  the  forgery,  by  being  released 
from  the  payment :  that  Dr.  Dodd  having  forged  the  name 
of  lord  Chesterfield,  the  obligees  executed  a  release,  and  there- 
upon his  lordship  was  admitted  to  prove  that  the  signature  was 
not  his  hand  writing.     Leach's  Cr.  L.  1 59. 

And  if  the  liability  to  pay,  be  not  immediate,  or  apparent  on 
the  face.of  the  instrument  forged,  the  person  whose  name  is 
forged  is  competent  to  prove  the  forgery ;  for  where  one  Aea?- 
Umd  forged  a  bank  note  in  the  name  of  W.  Lander  one  of  the 
cashiers,  Lander,  without  any  release,  was  admitted  to  prove 
that  it  was  not  his  signature ;  because  the  Interest,  and  liability 
to  pay  must  be  immediate,  and  apparent,  either  upon  the  face 
of  the  instrument  forged,  or  upon  the  voire  dire*7  before  the 
examination  in  chief:  but  in  this  case  the  bank  were  prima  facie 
and  first  liable  ;  and  Lander  the  cashier  only  mediately  liable, 
over  to  the  bank  upon  his  security.  Leach's  Ed.  Hoick.  2  Vol. 
111. 

So  also  may  a  person,  whose  hand  is  forged,  be  admitted  to 
prove  the  forgery  under  many  circumstances,  where  he  is  hot 
directly  interested  in  the  question  ;  as  in  Wells* s  case,  who  was 
indicted  for  forging  a  receipt  from  a  mercer  at  Oxford ;  there  the 
mercer  having  before  recovered  the  money  in  an  action  against 
IVeUsj   was  admitted  to  prove  the  forgery.     Bull.  N.  P.  289. 

So  in  an  indictment  for  perjury  on  the  statute,  he  against 
Whom  a  verdict  is  given,  cannot  be  a  witness  to  prove  per  jury- 
in  the  evidence,  because  the  statute  gives  him  10/.  Bull.  iY.  i\ 
s.  289.  2  Hawk,  c.  46.  s.  24. 

But  inall  public  prosecutions,  the  party  injured  may  be  a  wit- 
ness, where  there  is  only  a  fine  to  the  king,  and  no  private  ad- 
Hinimge  arising  to  himself  by  such  a  prosecution.  Gilberts  L. 
Ev.  126. 

Therefore  on  an  indictment  at  common  law  for,  perjury,  the     * 
party  injured  may  be  a  witness.     Bull.  N.  P.  289.     2  tiaick. 
%  46.  s.  24. 

So  upon  an  indictment  for  an  assault  and  battery,  the  per* 
iod  beaten  may  boa  witness,  because  this  is  a  prosecution  at 
the  suit  of  the  king,  for  a  breach  of  his  peace,  and  here  the 
lute  is  to  the  king,  and  no  private  benefit  accrues  to  the  party 
as  the  result  of  such  prosecution.  Hard.  331.  2  RoL  Jb*.  G85. 
2  Hattk.  c.  46.   s.  24.  Wood's  Inst.  b.  4.  c.  3. 

And  there  are  other  cases,  where,  from  the  necessity  of  the 

thing,  persons  interested  must  be  allowed  to  be  witnesses :  thus, 

where  the  owner  prosecutes  an  indictment  of  felony  for  stolen 

goods,  he  is  concerned  in  interest ;  for  he  will  be  iutitlcd  to 


a!*aM*>.WHM*-«M**i 


*  That  iff  teritatem  iieere ;  an  oath,  taken,  to  make  true  answer  to  snrh 
questions  at  tht  court  thai!  demand  of  tht  witnett.    i  BUck.  Com.  83*. 
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af  yat  has  e*i 
JtS- 
S©  b  mmK  a»  auwifia*   hv 


■  farr.Ih 

ilrtaa%  it  iaritled  to  hSa  coat*,  yw  he  b  dw 

itae^forifihwcah^^coatayihaaadtafceaaTtktaai. 

of  tke  proaecator.tWact  <*f  tawhaaaaatt+Magaaal  li  fcc 

tke  m«mt  «/    Mb  by  ottfwwi.   1 


=  at  ^  * 


tannictkni  of  the  offender  far  a  robbery, 
■award  offfOll  for  the  tartf*Jka>af  ike  act  «/  paa 
fee  qwite  defeated.  .«  a*  the  r 
■We.   loJaW.  Jtrw.  1B3. 

And  k  te*a**afrerd  that  it  b  do  e 
tlM  be  feat  a  aufcttcunce  froaa  the  kaag  ;    for  eaerrasat  hit 
a.    a  /fawfc.  *.-**.  1.  es. 
e  Oat.  of  37  G».  3-  E.  S*.  ike  pamkitaen  ariaat- 
,  tovaaktpf ,  a&d  other  places    wm  aat  at- 
w ■<■*«*,  lu  prove  ike  perpetratieaa  of  sack  a  ~ 
war  ptmkn,  fa*  which  pecwuaai 
farted,  applicable  to  tkr.  we  of  tkc  poor. 

Bat  now  ili*  pcoiafedbrthatstataie,  that  the  **  wkahaaati 
"cCearrj  pariah  shall  he  deenaed caaapateot  ahaoaa,  far tkt 
•*  parpw*  ot  prorra;  tke  rommiauon  of  any  offence,  with*  tat 
**  Iraritt  of  their  parish,  notwithstanding  the  proalrs  iotairribr 
*'  inch  offence,  or  any  part  thereof,  aiay  be  girea  to  tke  paw 
■*  of  sacb  parish,  or  otherwise  for  the  benetil  or  ase,  orb  aid  w 
**  eioneralion  of  inch  parish  :  to  at  the  prosily  to  be  rcetztrfd 
"■thall  not  exceed  the  .vmo/40/."  1.  1,4. 

And  it  is  no  objection  to  the  testimooj  of  an  in  ha  bi  tint  of  1 
paiLh  who  i»  liable  to  be  rated  to  the  relief  of  the  poor,  but  not 
rated  in  (act,  that  be  has  an  interest  in  the  penalties  to  beremr- 
ami,  for  the  tue  of  the  poor,  by  ho  testimony,  roasniDch  a)  J* 
may  eventually  be  benefited  by  the  distribution  thereof,  ltd 
thereby  cased  of  ft  proportion  ot  his  assessment ;  for  the  dn- 
tinctioit  now  is,  that  where  the  inhibit  ant  does  not  attuiilr 
pav,  hit  mere  liability  is  not  that  sort  of  interest  that  *haU  lite 
away  bi*  testimony.  'Rex  1.  Cottrcil,  Jr.  Ter.  45  Geo.  3.  C$1- 
dtcotCt  Catei,  551. 

//.   The  number  of  tritne sxs  r<yirired  in  criminal  tests- 

The  common  law  did  not  require  any  certain  nncber  ot 
witoe,-s*.-i  for  the  trial  of  any  crime  whatsoever.  3  Hunt,  c  2* 
1.  I2B,  and  46.*.  4. 

And  in  proceedings  before  justices  of  the  peace  one  witness 
in  general  sufficient,  unless  the  ad  of  parliament,  which  gild 
tbem  jurisdicLoa,  directs  otherwise. 
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But  in  the  case  of  high  treason,  the  law  requires  two  witnesses; 
for  it  is  enacted  by  7  Will.  3.  c.  3,  That  no  person  shall  be 
indicted,  tried,  or  attainted,  of  high  treason,  whereby  any  cor. 
ruption  ef  blood  may  be  made,  or  of  misprision  of  such  treason* 
but  upon  the  testimony  of  two  witnesses,  either  both  of  them  to 
the  same  overt  act,  or  one  of  them  to  one,  and  the  other  of  them 
to  another  overt  act  of  the  same  treason,  unless  the  party  shall 
*  willingly,  without  violence,  in  open  court  confess  the  same,  or 
•hall  stand  mute,  or  refuse  to  plead,  or  in  cases  of  high  treason, 
f  hall  peremptorily  challenge  above  the  number  of  thirty -five  of 
the  jury.  s.  2. 

And  if  twoor  more  distinct  treasons  of  divers  kinds  be  al« 
ledged  in  one  indictment,  one  witness  produced  to  prove  one  ojf 
the  treasons,  and  another  witness  produced  to  prove  another^shall 
not  be  deemed  two  witnesses  to  the  same  treason,  within  the 
aeaning  of  this  act.  s.  4. 

III.  How  a  witness,  may  be  compelled  to  appear  and  give 

evidence  ^ 

In  prosecutions  for  misdemeanors  the  defendant  may  take  out 
subpoenas  of  course,  in  order  to  bring  in  his  witnesses.  2  Hank. 
c.  46.  s.  30. 

But  it  seems  that  at  common  law  he  had  no  right  in  capital 
cases,  to  Any  process  against  his  witnesses,  without  a  special  cur* 
der  of  the  court.  Ibid. 

However  it  is  enacted  by  7  Will.  3.  c.  3,  That  all  persons  ac- 

cused  and  iudicted  for  any  high  treason,   whereby  any  corrupr 

Uon  of  blood  may  ensue,  shall  have  the  like  process  of  the  court, 

where  they  shall  be  tried,  to  compel  their  witnesses   to  appear 

for  them  at  any  such  trial,  as  is  usually  granted  to  compel  wit* 

cesses  to  appear  against  them.  s.  7. 

And  U  seems  that  since  the  stat.  of  1  Ann.  c  9  *,  which  or* 
dains  '  that  the  witnesses  for  the  prisoner  shall  be  sworn,  pro- 
cess may  be  taken  out  against  them  of  course  in  any  case  whaU 
soever.  1  Hawk.  c.  40.  s.  30. 

The  compulsory  process  to  bring  hi  witnesses  in  criminal 
causes  is  first  either  by  subpoena  (I)  issued  in  the  king's  name 

•  Set  forth  more  at  large,  in  the  next  section  of  the  present  title. 


(I)  The  form  of  a  subpoena  to  give  evidence  at  the  quarter 

sessions. 
George  the  thirds  by  the  grace  vf  God,  of  the  united  king* 
dam  of  Great  Britain  and  Ireland,  k{ng%  defender  of  the 
faith ,  to  A  B,  C  D,  E  F,  and  G  II,  [war  putting  more  thai 
four  in  one  subpetna]  greeting :  ue  command  you,  that  all 
and  singular  business  and  excuses  being  laid  aside,  you  and 
exery  one  of  you  be   and  personally  appear  in  your  own  proper 


committed,  at  tit  general  auerter  teuton  eft 

en  at in  and  for  tit  said  eommty,  m  * 

day  of  —  at   the  lour   of-  in 

Miintt  dag,  to  tettify  the  truth,  and  give  aide 
itquttt  touching  a  bill  of  indictment  to  it  pre) 
»«  a  cute  of  Impost  and  assault.. 

Or,  if  it  is  togiievridencefor  the  procecn 
Ouour  Itkal)  against  O  0,i«  a  case  oftrespa 

Iffor  fhedufendant  nr, 
Brttctcnus  andO  O,  in  a  rait  of  tretpta  and 
Or  if  the  king  u  not  ■*  party,  isy, 
In  a  certain  appeal  nous  depending  betmee 
dens  andovcrwers  of  the  poor  of  the  parish 
and  the  churchwarden*  and  overseers  of  the  j 
t'fBt  respondents,  touching  and  concerning  I 
from  the  said  parish  ofUto  the  taid parish 
And  then  proceed,^— 
And  this  you  or  any  of  you  are  by  mo  me 
the  penalty  upon  each  of  you  of  one  hundred 

-  —    at aforesaid  the day  of 

year  of  our  reign.  H  M,  cl« 

This  subpart*  is  made  out  by  the  clerk  of  t 
Of  the  witness**  mult  be  personally  served,  t 
which  it  now  moat  tuu],  or  with  a  tietc 
form  : 

To  Mr.^.  B. 
By  virtue  of  his  majesty's  writ  of  subprnm 
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of  at  any  time  after,  and  before  the  trial,  bind  (II)  o?er  the  wit- 
nesses to  appear  at  the  sessions,  and  in  case  of  their  refusal 
either  to  come,  or  to  be  bound  oyer,  may  commit  them  for  their 
contempt  in  such  refusal*    2  Hale's  Hid.  2B% 


(II J  The  form  of  a  recognizance  to  appear  and  gireetU 

dence  in  a  case  of  felony* 

Monmouthshire  1     Be  it  remembered,  that  on  the         ■    ■  day 

to  wit         J  of in  the  — —  year  of  the  reign  of  our 

sovereign  lord  George  the  Third)  by  the  grace  of  God  of  the 
united  kingdom  of  Great  Britain,  and  Ireland,  king,  defender 
of  the  faith,  A  W  o/—  tit  the  said  county  of  tanner% 

personally  came  before  me  J  P,  esq.  one  of  the  justices  of  our 
said  lord  the  king  assigned  to  keep  the  peace  in  and  for  the  said 
county,  and  acknowledged  himself  to  owe  to  our  said  lord  the 
king  the  sum  of^  lol.  of  good  and  lawful  money  of  Great 
Britain,  to  bemaUe  and  levied  of  his  goods  and  chattels,  lands ' 
and  tenements,  to  the  use  of  our  said  lord  the  king)  his  heirs 
and  successors,  if  he  the  said  A  W  shall  faii  in  the  condition 
Under  written  [or  indorsed  if  it  is  so]. 

Acknowledged  before  me> 

J  P. 

7 he  condition  of  the  above  [or  within]  written  recognizance 
is  such)  that  if  the  above  bound  A  W,  do  and  shall  person* 
ally  appear  before  the  justices  of  our  sovereign  lord  the  kingt 
assigned  to  keep  the  peace  within  the  said  county,  and  also  to 
hear  and  determine  divers  felonies,  trespasses  and  misdemean- 
ors in  the  said  county  committed,  at  the  next  general  quar- 
ier  sessions  of  the  peace  [or  before  his  majesty's  justices  of 
gaol  delivery,  at  the  next  general  gaol  delivery  to  be  holden 
mi  —  in  and  for  the  said  county],  and  do  and  shall  then  and 
there  give  such  evidence  as  he  knowethupon  a  bill  of  indictment 
lo  be  exhibited  by  A  I,  of  — — ,  to  the  gtand  jury,  against 
O  Olate  of  in  the  said  county,  labourer)  for  the  feto. 

miovsly  taking  and  carrying  away the  property  of-    ■      z 

qnd  in  case  the  said  bill  of  indictment  be  found  a  true  bill;  then 
if  the  said  A  W  do  and  shall,  then  and  there  give  evidence  to 
(he  jurors  thai  shall  pass  on  the  trial  of  the  said  CT  O,  upon 
the  said  bill  of  indictment)  and  not  depart  thence  without  leave 
of  the  court;  then  the  above  [or  within]  written  recognizance 
to  be  void)  otherwise  of  fuU  force. 

If  the  party,  entering  into  the  recognizance,  neglects  to.  ap- 
pear according  to  the  condition,  U  will  become  forfeited*,  and 
fe  estreated  into  the  exchequer* 
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Tbw*  lord  Presfno,  being  cwrasniHrd  by  tfc*  <3KUt  •  . 
■miiiiii,  for  refusing  to  br  vnn  to  give  erideac*  wiWp 
jarr.  on  an  hdiovnl  of  high  irrasow,  be  wa*  browght  by 
Artectf  cnrpwi  into  the  comti  of  kn<i  beach  ;  and  /iott  Q. 
J.  aud,  It  •»*  a  gnat  contenpt,  and  that  bad  be  been  then, 
be  would  bi'r  fiard  btm,and  committed  Mm  till  be  paid  ibaaaa; 
bat  besr-golberw  be,  hawaa  bailed.     £attaU  278- 

/f .  Tbe  mamHtr  of  gtrimg  eri.ira.ee. 

The  aaaunation  of  witnesses  pic*  iw.  ia  opro  oar*,  '• 
juttlj  esteemed  one  of  tbe  greatest  excellencies  of  oar  Uw,  est 
oily  from  tbe  awa  and  reverence,  wbkb  tbe  sotcemkj  "^  * 
scanner  it  'apposed  lo  product  b  the  witwes*.  aad  tbe  rrjn/d 
wbkb  fnai  thence  be  must  base  for  truth,  bat  aln»  froat  the 
benefit  of  crouds  am  butu; ;  besides  w  bieh  tbe  air  and  hurt  of 
giving  evidence,  oflea  cany  aacb  convictlua  with  them,  a*  wfl 
induce  lie  court  and  jury  to  believe  or  reject  what  tbe  wrtnea 
ku  sworn.  Ilooait  3*5.  HaUi  lliti.  Com.  L.  253,  KS. 
Forte**?  t  Rep.  Pref.  iU  frnffim   1+3,  144. 

Hence  it  balb  aluaji  been  held  as  a  settled  rule,  that  in  ouei 
of  life,  no  evidence  is  to  be  git  en  against  a  prisoner,  bat  is  id 
presence.  2  Hauk.  c.  46.  *.  I. 

So  also,  in  all  summary  proceeding  before  justice*  of  tie 
peace,  under*  penal  statute,  tbe  evidence  mast  be  git  en  is)  sat 
presence  of  the  defendant ;  and  it  must  appear  on  tbe  reeofd  of 
the  c-omtcitun.  that  the  evidence  *z'  to  given,  otherwise  it 
will  be  irregular,  and  the  court  of  king's  bench,  on  its  befog 
removed  there  by  certiorari,  will  for  Mich  irregularity  quash  it. 
2  Strange  124G.  2  Burros)  llfi3.  3  Burros*  1788.  Cos. 
per,  241.   1   Term  Rep.  125.  2  Term  Rep.  18. 

Every  person  produced  as  a  witness  must,  before  be  gi<«  bit 
evidence,  be  sworn  to  depose  the  truth,  tbe  whole  truth,  tsd 
nothing  but  the  truth ;  this  the  law  required  in  all  cases,  except 
on  indictments  for  capital  offences,  where,  by  immemorial  prse. 
lice,  until  1  A  tin.  c.  9,  the  witnesses  against  the  king  were  not 
suffered  to  be  sworn.  Cro.  Car.  2U2.  2  llulit.  147.  3  /ad. 
79. 

But  now,  by  1  Ann.  c.  0,  Every  witness,  ontkeMa'Jif 
the  prisi'tier,  before  he  be  admitted  to  give  any  manner  of  evi- 
dence, shall  iir.-i  take  an  oath  lo  depose  tbe  truth,  tbe  whole 
truth,  and  nothing  but  the  truth,  in  such  manner  as  (he  silncstet 
for  the  croa;"  are  obliged  to  do;    and  bo  liable  to  pains  of  per- 

And  a  peer  cannot  give  evidence  in  a  criminal  proceeding  bet 
upon  oath.  3  Rehle  61.   I  Sulkvld  27S. 

By  the  practice  of  the  courts,  if  one  be  produced  and  seW» 
as  a  witness,  either  tide  may  examine,  bim  lo  any  thing  whsutf- 
eier.  2  Bacon's  Abr.  296. 


EVIDENCE, 

ltat  a  wita ess  shall  not  b*  ctoss.  examined,  till  he  has  gona 
through  the  evidence,  for  the  party  on  whose  side  he  was  pro* 
duced.  2  St.  Tri.  791. 

Neither  shall  a  witness  be  permitted  to  read  his  evidence ;  but 
1m  may  look  upon  his  notes,  taken  at  the  time  when  the  fact 
happened,  or  within  a  reasonable  time  after,  to  refresh  his  me- 
mory. 5  St.  Tri.  445. 

And  if  a  witness,  when  under  examination,-  through  surprize 
Or  inadvertency,  gives  a  wrong  answer  to  a  question,  that  is  asked 
ltim,  he  is  always  allowed  to  recollect  himself,  and  that,  which 
be  affirms  on  a  due  deliberation,  is  to  be  taken  for  the  truth ; 
also  if  he  mistakes  the  true  state  of  the  question,  iu  such  a  man* 
aer  as  shews  that  it  is  rather  owing  to  his  weakness  than  per- 
verseness,  he  cannot  be  punished  tor  it  as  guilty  of  perjury.  5 
Mod.  Rep.  350. 

But  it  is  said,  that  a  prisoner  cannot  call  witnesses,  to  disprove 
what  his  own  witnesses  have  sworn.  2  St.  Tri.  764. 

Neither  is  it  sufficient  for  a  wituess  to  say  he  thinks  or  persuades 

himself,  for  the  judge  is  to  give  absolute  sentence,  and  ought 

to  have  more  ground  than  thinking;  and  judges  arc  always  to 

give  judgment  according  to  what  hath  been  aUedged  and  is  in 

foci  proved,  [secundum  allegata  et  probata  J  v  notwithstanding 

that  private  persons  think  otherwise.  Dyer  53. 

Either  party  may,  on  application  to  the  con rt,  have  the 
^ritnesscs  examined  apart,  hnd  out  of  the  hearing  of  the  others : 
tmt  this  is  an  indulgence,  and  not  matter  of  right.  4  St.  Tri.  9. 
And  it  is  a  general  rule,  that  in  every  issue  the  affirmative  is  to 
tie  proved ;  for  a  negative  cannot  regularly  be  proved :  and  there* 
Sore  it  is  sufficient  to  deny  what  is  affirmed  until  it  be  proved : 
fcnt  when  the  affirmative  is  proved,  the  other  side  may  contest 
St  with  opposite  proofs  ;  for  this  is  not  properly  the  proof  of  a 
Negative,  but  the  proof  of  some  proposition  totally  inconsistent 
^rith  what  is  affirmed :  as  if  the  defendant  be  charged  with  a 
trespass,  he  need  only  make  a  general  denial  of  the  fact ;  and, 
"•f  the  fact  be  proved,  then  he  may  prove  a  proposition  incon- 
sistent with  the  charge,  as  that  he  was  at  another  place  at  the 
-fthAc,  or  the  like.  Ball.  N.  P.  $vo.  ed.  298. 

And  it  is  now  declared  by  the  stat.  46  Geo.  3.  c.  07.  that  a 
^ritness  cannot  by  law  refuse  to  answer  a  question  relevant  to 
matter  in  issue,  the  answering  of  which  has  a  tendency  to 
:cuse  himself,  or  to  expose  him  to  penalty  or  forfeiture  of  any 
Lture  whatsoever,  by  reason  only,  that  the  answering  such 
question  may  establish  or  tend  to  establish  that  he  owes  a  debt, 
b  otherwise  subject  to  a  civil  suit,  at  the  instance  of  his 
ijcsty  or  of  any  other  person. 

V.  What  is  to  be  allowed  as  evidence  in  criminal  cases. 

It  is  a  general  rule  in  all  cases,  civil    and  criminal,   that  the  IagtiwaL 
Vol.  I.  3D 


*  II  fin 
)m>W«i 

with, 
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facia  bmI  ewbeham--tably  tbe  sarnie,  whether  the 
which  disclosed  them  be  tnsc  or  f*I»*,  and  ji 
*»!ftr  by  their  adiniaiioa  :  die  truth  of  the**  com 
however,  ma*t  be  prated  iuaapaadcBtly  of,  and  sot  caopid 
'  by  the  CQamsUMn  or  confession  fron  wkki 
tfcey '««  dented.     Xtfaje*  C>.  /..  "MB. 

Jim  no  cotiiession  ol  We;  h  treason,  is  sufficient  to  authorial 
•  con  fiction,  unfr  «  j/  be  made  by  the  purty,  upon  hit  amigu 
ment  in  open  court ;  for  the  7  II  ill.  3.  c.  3,  rwj  aires  two  ail* 
aeaw*  lo  the  overt  act*  of  the  same  treason  ;  "  unless  the  party 
•hall  willingly,  without  violence,  m  open  court  confess  the  saat." 
S  Hamk.  c.  40.  i.  4.  i-Wer'r  Cr.  L.  240,  944. 

HuBftM,  though  do  evidence  of  the  party'*  confauhMot 
the  trvaion  can  be  received,  yet  the  confession  of  a  fittlUrnf 
fact,  not  funding  to  Ihc  proof  of  the  orert  acts,  as  that  the  party 
i*  a  nuliirut  born  subject  or  the  like,  may  be  given  in  evidence. 
Solkcld  fi  J4.     Fotleft  Cr.  L.  440,  944. 

And  whrreier  a  man's  confession  is  made  use  of  acantt 
faini,  it  mint  all  be  taken  together,  and  not  by  parcel*.  1 
Waa?*.  c.  46.  ».  5. 

By  the  (tat  of  1  in?  Phil  KMar.c.  13,  andS&SPtf* 
Mar.  e.  10,  Justices  of  peace,  npon  a  bailment  or  commit- 
ment for  any  felony,  ami  coroners  upon  inquisitions  of  death, 
hare  power  to  take  examinations  of  the  party  accused,  mitktel 
oath;  uud  informations  of  the  accusers  and  witnesses  apua 
oath,  all  which  they  are  (o  put  into  writing,  and  certify  (• 
the  next  e/aol  delivery.     2  Hate's  Ilitt.  2H4. 

These  examinations  and  informal  ions,  thus  taken  in  writing  airf 
returned,  may  be  read  in  evidence,  at  the  (rial  ofsucfa  inquisition, 
or  of  an  indictment  for  the  same  felony  ;*  if  it  be  made  out  b> 
oath  to  the  satisfaction  <if  the  court,  that  the  informer  is  dead, 
or  so  sick  that  be  is  not  able  to  travel,  or  that  he  is  kept  avayt 
by  the  means  or  procurement  of  the  prisoner,  3  Hank,  c.  4(. 
t.  6.     1  Hale's  Hist.  2&4. 

But  if  they  are  not  reduced  into  writing,  no  parol  evidence 
thereof  ciu  be  recelrcd.     /,:■■. /.'.-.  Cr.  I,.  286,  446. 

And  oath  timet  also  lie  made,  cither  by  the  justice  or  coram* 
that  took  them,  or  clerk  that  wrote  them,   that   they  areua 


e  property  miy  br  jitcjim",  tiunigii  it 
otitic  eunfcision. 

*  lint  dcjur-iiiuiis  tu  tied  En-Torr  il:.  r.ri.nrr,  hjnoti  an  inquisition  rf  deA 
mper  I'linn  ivqi-rit,  caiuiM  br.  ciicn  in  •■vi.t.'nes  w/.ini  ok  qpnt  fbi  "to  »W 
<!c»1b,  bu-aiiu-  il  is  j  ill  iVi- fnt  [no.-i.-i.  i.:  i<u  ,  1'rnui  Ilia:  uLininUitj  trereUt* 
S  /'Die*.  c.  46.  ,.  S. 

+  !th  ni't  sutlu-irrtt  to  nn'li'vi;-?  tin-  ruiiiuc  -in'Ii  an  cxvninitioa,  b>W*" 
ni'fi  i|  at  ili p  iiin-i'inituri  ti.iw  ii.- i'iI  nil  lii.-;  r  >.'.'»  it- jtvuts  tu  litnUtit  Ik*"* 
lart.  cannot  liud  bim.    Kayngt  55.    2  H<rai. .-  ii.  i.  8. 
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▼dry  sine,  that  were  taken  and  sworn  before  tbe  coroner  or 
justice,  without  any  alteration  whatsoever;  and  that  they  «n 
the  true  substance,  of  what  the  informer  gave  in  upon  oath,  and 
what  the  prisoner  confessed  upon  his  examination,  without  any 
menace  or  undue  terror  imposed  upon  him.  2  Hamk.  c.  46. 
i.  6.    2  Hale's  Hist.  284. 

But  in  the  case  of  petit  treason,  the  depositions  of  witnesses 
taken  by  the  coroner  or  justices,  cannot  be  given  in  evidence  to 
convict  a  prisoner,  if  such  witnesses  ate  living,  although  they 
may  be  unable  to  travel,  or  kept  out  of  the  way  by  the  prC 
soncr,  or  by  his  procurement     Foster's  Cr.  L.  337. 

For  the  1  Ed.  6.  c.  12.  %  22,  expressly  requireth  two  wit- 
nesses upon  the  indictment  and  at  the  trial,  as  weli  in  the  case  of 
petit  as  high  treason:  and  the  5  &  6  Ed.  6.  c.  11.  /.  12,  by  geu 
neral  words  extending  to  all  treasons,  promdeth,  "  That  no  per- 
son shall  be  indicted,  arraigned,  condemned,  convicted,  or  at- 
tainted thereof,  unless  the  offender  be  accused  by  two  lawful 
accusers',  who,  (f  they  be  then  living,  shall  be  brought  in  person 
before  the  party  accused  to  prove  him  guilty." 

In  the  case  of  murder,  the  declaration  of  the  deceased,  after  Declaration  of 
the  mortal  wound  is.  given,  may  be  given  in  evidence ;  but a  pcrtoa  who 
where  such  declarations  are  reduced  into  writing,  the  writing  ha*ftr1!|C€lvedli4 
itself  must  be  produced,  and  not  evidence  viva  vote.     12  Vin.  morttXwOQIU1  • 
118,  119. 

For  they  are  declarations  made  in  an  extremity,  when  tbe 
party  is  at  the  point  of  death,  and  when  every  hope  of  this 
world  is  gone ;  when  every  motive  to  falsehood  is  silenced, 
and  the  mind  is  induced  by  the  most  powerful  consideration 
to  speak  the  truth :  a  situation  so  solemn  and  so  awful,  is 
considered  by  the  law  as  creating  an  obligation,  equal  to  that, 
which  is  imposed  by  a  positive  oath,  administered  in  a  court 
of  justice :  and  though  the  party  may  not  at  the  time,  make 
any  particular  expressions,  indicating  a  sense  of  immediate 
death,  yet  declarations  made  under  such  circumstances,  ought 
to  be  considered  by  a  jury,  as  being  made  under  the  imprest 
sion  of  approaching  dissolution.  Woodcock's  Case,  Leach9* 
Or.  L.  440. 

And  where  the  hand-writing  of  one  dead,  who  was  an  attest- 
ing witness-  to  the  supposed  execution,  was  proved  in  aa 
action  on  the  bond,  Heath,  J.  permitted  the  defendant  to  give 
in  evidence,  that  the  deceased  had  in  his  dying  moments  ac- 
knowledged, that  he  had  been  concerned  in  forging  the  bond  ; 
and  this  was  held  right-on  the  authority  of  other  cases,  in  Aveson 
v.  Lord  Kinnaird,  Hil.  Ter.  46  Geo.  3.  6  East's  Rep.  195. 
*  Smith'*  Rep.  286. 

And  the  depositions  taken  by  a  witness,  before  a  justice  of  Varianct  im 
the  peace,  may,  at  the  prisoner's  desire,  be  read  at  the  trial',  eTideacc.' 
in  order  to  take  off  the  credit  of  tbe  witness,  by  shewing  a  tar*. 


and  if  ttoirat  speech  vrrantkMout, 

«M  such  ■  speech,   nkH  it  an  mm 

and  k.  of  »o  tatae  o  a  rasrt  erf  yttstkc :  besides,  if  the 

be  liria;,    what  to  km  ben  beard  la  saj,    U  ami   the  best  i* 

(knee.     BWt  »*".  P.5M.  8m.  astir. 

It  therefore  i»  a  settled  rale,  thai  it  shall  nerer  be  sufc  « 
of,  bat  only  by  my  of  indaceoest  or  illustration  of  ahu  * 
properly  niaaaec :  howersr  it  see***,  that  srhat  the  pu-urr 
huh  been  h«ard  tu  w,  may  be  «ii«i  in  evidence  aeaisfft  ii», 
bat  aot  tut  bin  ;  and  therefore  a  witness  fur  this  purpose  en. 
not  be  called  in  hii  defence,  but  be  may  cross  examine  asj  of 
the  witnesses  on  the  part  of  the  prosce  utiou,  as  to  my  ikint, 
vliicli  tttr  may  hare  heard  hnn  say,  relating  to  the  babe  a 
(barged  Iti     %  7/aati.  8re.  «h'f.  fc  46.  a.  14. 

A  ,A  it  is  no  eridence  in  any  criminal  case,  that  the  defendant 
Mid  so  and  »n  ;  n  Tor  example,  that  he  did  persuade  a  jure 
to  upj)car,  and  to  do  him  reasonable  /acour,  or  aorth  ta  tit 
like  effect :  because  the  court  must  know  the  r ery  words,  W 
judge  of  their  forte  and  rated  Hobart  294. 
^        So,  ihnneh  hearsay  be  not  allowed  as  direct  eridence,  ret 

w  ii.tr  a  -,i ss  hath  been  heard  to  *ay  at  another  time,  may  tx 

given  in  evidence,  in  order  cither  to  invalidate,  ot  confirm  the 
testimony,  which  he  gives  in  court.  3  Uavck.  c.  46.  t.  Hi 
liuUer't  Siti  Pr.  284.  Kw>.  edit. 
Hud-writine.  L«tte™  and  'hu  ''J«  must  l>«  proved  to  be  of  the  pariy'i  hani 
"  ™  ■  ™  writing;  and  where  nobody  saw  the  writing,  then  ii  nay  i* 
by  the  comparison  of  hands :  and  the  reason  why  conrpuiari 
of  hands,  is  allowed  to  be  evidence,  is,  because  men  are  distil: 
guished  by  their  band  writing  as  well  as  by  their  faces;  forit 
is  very  seldom  that  the  shape  of  their  letters  agree  any  mart 
lhan  the  shape  of  their  Iodic*.    Bull.  Nr  J*.  <2jq.  Sre.  e<#. 
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Therefore  the  likeness  induces  a  presumption,  that  they  are 
the  same;  and  every  presumption  that  remains  uncontested, 
hath  the  force  of  an  evidence.     Bull.  N.  P.  236.  %vo.  edit. 

But  in  the  case  of  high  treason,  comparison  of  hands  is  not 
sufficient,  for  ithe  original  foundation  of  an  attainder,  because 
there  must  be  proof  of  some  overt  act,  and  writing  is  not  an 
overt  act ;  yet  itjmay  be  used  as  a  circumstantial  and  con- 
firming evidence,  if  the  fact  be  otherwise  proved.  Bull.  N.  P. 
236.  Svo.  edit. 

And  in  any  other  criminal  prosecution,  it  will  be  evidence, 
the  same  as  in  a  civil  suit ;  as  on  an  indictment  for  writing  a 
treasonable  libel,  proof  of  the  hand-writing  will  be  sufficient, 
without  proof  of  the  actual  writing.  Bull.  N.  P.  239.  Svo.  edit. 

But  it  seems,  that  to  render  comparison  of  hands  good  evi- 
dence, the  papers  mast  be  found  in  the  custody  of  the  person 
himself,  and  not  in  the  custody  of  another.  Skin.  379.  12 
Nod.  72.     1  Ld.  Raymond  40.     1  Burr  As  644. 

And  in  general  cases*,  the  witness  should  have  gained  his 
.knowledge,  from  having  seen  the  party  write  * ;  bat  under  some 
circumstances,  that  is  not  necessary,  as  where  the  hand-writing 
to  be  proved,  is  of  a  person  residing  abroad,  one  who  has  fre- 
quently received  letters  from  him,  in  a  course  of  correspondence, 
would  be  admitted  to  prove  it,  though  he  had  never  seen  him 
write :  so  where  the  antiquity  of  the  writing  makes  it  impossible 
for  any  living  witness  to  swear  he  ever  saw  the  party  write :  as 
where  a  parson's  book  was  produced  to  prove  a  modus ;  the 
parson  having  becfli  long  dead,  a  witness  who  had  examined  the 
parish-b.ooks,  in  which  was  the  same  parson's  name,  was  per- 
mitted to  swear  to  the  similitude  of  the  hand-writing,  for  it  was 
the  best  evidence  in  the  nature  of  the  thing,  and  the  parish- 
books  could  not  be  produced.     Bull.  N.  P.  236.  Svo.  edit. 

Many  times  juries,  together  with" other  matter,  are  much  in.  Presumptive 
duced  by  presumptions :  whereof  there  are  three  sorts,  trio-  evidence. 
lent 9  probable, and  light :  violent  presumption  from  plain  circunu 
stances,  is  in  some  cases  taken  for  full  proof ;  as  where  a  man 
is  stabbed  in  a  bouse*  and  another  runs  out  with  a  bloody  knife 
in  his  hand,  and  no  one  else  is  in  the  house  at  the  time :  but  it 
is  said  that  a  probable  presumption  moveth  little ;  and  a  light 
one  is  not  to  be  regarded  at  all.     Co.  Lit.  6. 

It  seems  agreed,  that  son  assault  demesne  may  be  given  in  What  mav  he 
evidence,  on  the  general  issue  in  an  indictment ;  though  in  an  g'""  1"  en- 
action of  battery  it  must  be  specially  pleaded.     1  Uaxsk.  c.  62,  de"c«f  ™  *£ 

$.  3.     2  Haxsk.  c.  46.  s.  44.  Semlant.  *    *" 

Also  the  defendant  in  an  information  on  a  pcenal  statute, 


*  And  saying  that  he  was  well  acquainted  with  the  party's  writing,  and 
)u;ew  it  tg  be  his,  is  evidence.    It  Vxntr  204. 


•  *f  t*  «  «fc«JJ  apfM.  t»  W.     Si 
aft*  m 

Bat  la  criaiMl  piacMdaM,  ftilimli  rf  p* 
wptmbW;  **™*y  cuaawAWattM  rf  paiwai  aa— pbmiiih  ,  wa 
vrtaenet  arc  bond,    ■  ■nMlaliiw>illi-    to  ataon!  lb  tri"!  ifW" 
wtor*  Ihey  «*   be  nanwMifld,  and  he  boamd  oaar  to  prtm- 

To  p'lua  rf  opaleac*  aa.  pabBc  i*vii,  tM*     ■%  Til 


«  Bj  f  i'/ia.  f.  9-  ■-   12,   If  ■;  mm  afo>  wlua.  oj  nn  •*  af 

■»  j  04  Urr  »nru  af  record  Wilkin  tin  mk  ifcalt  W  md,  to  taaHJj  a 
4*pc*e  euacernmg  mj  Bun  depending  therein,  caaF  knag  trtdati  ml* 
tarn,  wmifc!  to  hit  ounirauo  or  aQiee,  nek  rrniiaahli  ru  far  tej 
out*  a*d  thargta,  at  fitting  regard  IB  tke  Infant  a/ tar  ftmcai  m  in  n—J 
to  bt  jilmcH  in  thai  bekuif,  do  M  ippm  accardmg  to  (be  tenee  af  *» 
proem,  hating  not  a  l»»fjl  sad  maooahle  uaprdiaa«.I,  he  lka|  forfeit 
lOi  and  (lull  aield  tach  fori  her  reco<aprmc  to  the  part;  [ritml,  muiM 
Jv4?e  olthr  coort,  nut  uf  which  the  procesa  irai  awarded,  ahaH  Ma  mat) 
aeiording  to  liit  lot i  that  the  piny  which  procareai  t  he  pwn  aball  aUaaa, 
tube  rrcuvrrcd  bj  Ibe  par'}  gnc.nl  in  inj  court  of  record. 

♦  Althcagb  a:,  aetioa  »ay  he  bionpbt  on  i has  atatple,  jet,  aatkalit  I 
diiilorj  mrtb'.d,  and  difficult  to  proceed  in,  and  the  diaubedtesce  ta  a 
mipjrna.  u  a  cmiu  mpi  of  lite  court,  an  atffsftateaaf  w  ifl  be  eranied  igainata 
■ilhiH  malt  rial  to  ehe  rantr,  who  absent!  hmrarlf  wrttioot  anjeicnt,' 
•ro.ided  ibt  raipiria  be  aeryed  «p-.n  him  iu  rewunablr  line,  permit!},  **■ 
not  hit""  W  »  tereai.t,  and  a  proper  mm,  to  dtfraj  hit  rxpencei.  at  Ua. 
der.d.  or  >  pi'miiie  »!' [arm  made,  whuh  he  areepu.  tLd.  KfaV  IHtV 
/JmfiiiiW,     &,«».*  jjO,  810,  tCM,  U».  Cre.C*-.  «q. 
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\not  be  either  hard  or  injurious,  but  taftgfnt  wUnfffgi  gr$* 
arr  of  expensive  attendance,  and  frequently  bore  their  qw^ 
urges,  to  their  great  hindrance  and  loss :  and  Sir  Mqtfym 
lie y  in  his  time,  complained  pf  the  want  of  power  in  judges,  to 
ow  witnesses  their  charges,  as  a  great  defect  in  t^his  part  of 
iicial  administration.  2  Havk.  800.  edit.  6i0.  %  IJole't 
1st.  282. 

And  now  by  25  Geo.  2.  «.  36,  after  reciting,  "  That  nyuay  Prosecutor* 
persons  are  deterred  from  prosecuting  peisons  guilty,  of  fe- 
lony upon  acqonnt  of  the  expeuce  attending  such  prosecu- 
tion," it  19  en  acted, That  it  shall  be  in  the  power  of  the  court 
fore  whom  any  person  has  been  tried  qui  convicted  of  an  j 
ind  or  petft  larceny,  or  other  felony,  on  the  prayer  of  the 
osecutor,  and  6a  consideration  of  his  circumstances,  to  order 
2  treasurer  of  the. county,  in  which  the  offence  shall  have  been 
[limit ted,  to  pay  unto  such  prosecutor,  such  sum  as  to  the  said 
urt  shall  seem  reasonable,,  not  exceeding  the  ex  pen ces  which 
shall  appear  the  prosecutor  was  put  unio,  in  carrying  on  such 
osecution,  making  him  a  reasonable  allowance  for  his  time 
d  trouble  therein:  which  order  the  clerk  of  assize,  or  clerk 
the  peace  respectively  is  to  make  qui  and  deliver  unto  such 
3secutor,  upon  being  paid  for  the  sane  1*. ;  which  order  the 
asurer  shall  forthwith  pay  to  the  posecutor  or  his  assigns* 
II. 

But  the  foregqing  statute  having  onlr  removed  the  inconveni-  Witnesses,* 
cc  as  to  prosecutors,  it  is  farther  enacted  by  27  Geo.  2.  c.  3, 
tat,  when  any  poor  person  shall  appear  on  recognizance^  in 
y  court,  to  give  evidence  against  another  accused  of  any  grand 
petit  larceny,  or  other  felony,  the  court,  at  the  prayer  and 
the  oath  of  such  person,  and  on  consideration  of  his  circum- 
nces,  may  order  the  treasurer  of  the  county  or  place,  in  which 
e  offence  was  committed,  to  pay  iqto  such  person,  such  sum, 
to  the  court  shall  seem  reatioiiable  for  his  time,  trouble,  and 
pence ;  which  order,  the  proper  officer  of  such  court,  shall 
ike  out  and  deliver  to  such  person,  upon  being  paid  sixpence; 
hich  order  the  treasurer  shall  pay  a»  aforesaid.  *.  3. 
Hut  as  the  last  act,  namely,  27  Geo.  2.  c.  3,  extendi  only  to  Prosecutors* 
>or  persons  appearing  on  recognizance ;  and  the  25  Geo.  2. 
36,  gives  relief  only  where  the  offender  is  convicted ;  it  if 
rrher  enacted,  by  18  Geo.  3.  c.  19,  That  the  court,  before 
10m  any  person  has  been  tried  and  convicted,  or  if  tried  and 
quitted  of  grand  larceny  or  petit  larceny,  or  other  felony,  in 
-e  it  shall  appear,  tfiat  there  was  a  reasonable  ground  for  the 
o.*ecution,  and  that  the  prosecutor  hath  bonajide  prosecuted, 
ly  order  upon  the  prayer  of  the  said  prosecutor,  the  treasurer 
the  county^  riding ,  or  division,*  in  which  the  offence  shall 


*  This  order,  L>r  the  payment  of  the  expencesof  the  prosecutor  and  his 

uesses,  must,  where  (lie  offence  is  committed  teiihin  a  dutrirt  having  o 
irate  jtrudi<:tuinM  be  made  upon  the  treasurer,  of  that  dislmt,  aqd  pot 
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haoe  been,  or  thoU  hare  been  tvppoted lo  none  bee*  committed, 
to  pay  onto  inch  prosecutor  such  sum  of  money  as  to  tit  ml 
cuan  shall  seem  reasonable,  not  exceeding  the  expences,  whjcii 
ft  ahail  appear,  he  bar  been  bona  fide  pat  to,  in  carrying  on  nch 
prosecution,  makiug ;  in  case  the  prosecutor  stall  appear  to  \r. 
in  poor  circumstances,  a  reasonable  allowance,  for   hit  tnnbk 

'  loss  of  time  ;  which  order  the  clerk  of  assize  or  clerk  of  fie 
ttiaJl  deliver  on  receiving  one  shilling,  and  the  treasurer 
on  tight  oin:rti  order  pay  as  aforesaid,  s.  7. 

And  it  shall  be  U  the  power  of  the  court,  where  my  penoi 
•kail  appear,  on  reeignfuuue  or  tubpxna,  to  give-  evidence,  a  is 
an*  (rand  or  petit  itrceny,  or  other  felony,  whether  any  bill  <A 
indictment  be  prefened  or  not  to  any  grand  jury,  pro* iari  tie 
niilp<Tion»ba]l,inUiL  opinion  of  the  court,  bona  fide  hataatifmJ- 
•d  the  said  court,  in  ibedicnceto  such  recognizance  or  jufrpere*, 
to  order  the  treasure  to  pay,  whattolbe  said  court  itshall  ap- 
pear the  said  person  vat  bona  fide  put  to,  by  reason  of  the  ail 
terognnancc  or  mbpatta,  making,  in  case  he  is  in  poor  circum- 
atanccs,  a  rrasanabl*  aJow&nee  for  his  trouble  and  loss  of  time  ; 
which  oider  the  clerk  if  aaatte  or  clerk  of  the  peace  is  to  deii'f r 
to  iucb  perbon,  upon  bang  paid  siapt-nee,  and  the  treasurer  u 
npon  sight  of  sucli  ordtr  to  pay  as  aforesaid.  *.  8, 

And,  the  justices  in  sus'ione,  may  from  time  to  rime,  lay  do*n 
or  alter,  such  rule*  and  regulations,  concerning  any  costs  or 
charges,  to  be  allowed  t»  any  person,  by  virtue  of  mb  part  of 
thU  art,  as  to  them  shall  teem  just :  which  rules  and  regnialioss, 
baring  received  the  approbation,  and  signature  of  one  of  the  judges 

upon  the  treasurer  nf  the  countv'or  division  within  wbicb  inch  district  lies-— 
This  wa.  dacided  in  tie  case  ot  the  K.  V.  Join  Mytri,  £«.  Ttr.  35  Cia  S, 
which  was  in  subsJanc*  as  follow; : — The  defendant  ni  indicted,  as  (mwrer 
tj  tht  dicition  of  Kntevcn  in  (it  county  of  Lincoln,  for  disobeying  an  ordei 
made  upon  him,  by  U>"  ji'dfce  at  the  assizes,  for  the  payment  of  the  costs  ind 
charges,  incurred  by  a  prosecute-  and  hit  aitnesso,  in  prosenitine;  tod  grnng 
evidence  against  a  peracm,  charted  with  a  felony,  cijmmitied  within  the  horcofb 
of  Stamford.  It  appeared  that  lilt  borough  of  Stamford  it  lottlif  txtnttti  t 
tkt  dniaon  o/Kestcren,  but  hat  >  teparatt  and  txcbiiint  juriidittnn,  by  pre- 
scription, to  try  capital  and  other  effaces  committed  within  the  borough ;  that 
there  is  a  distinct  treasurer  for  the  tame ;  and  they  raise  their  o»n  rates, 
aimilartotbe  oxinty  rates,  and  the  inhabitants  arc  not  rated,  tolhe  rates  toe 
the  division  of  htiltceiu  The  question  was,  Whether  this  order  was  properly 
made  on  the  treasnrer  of  the  division  of  Kaltomt — Hr  the  CoLaT,iiieq.iKsH««i 
is,  Whether  the  word  division  is  to  be  taken  in  its  strict  technical  «™<e,  ai 
only  applicable  to  the  legal  divisions,  of  a  county,  or  whether,  the  word  isitii 
here  used,  does  not  apply  to  inferior  districts  •  Now  in  the  slat,  21  <V«.  2.  '■  Ji 
"  which  the  above  act  was  professedly  passed  to  amend,  the  order  is  t"  t* 
made,  "  on  tip  treasurer  of  the  county  nr  place,  in  which  tie  offence  wst  cosn- 
mitted,"  and  there  is  no  doubt,  but  that  the  word  p&ire  is  sufficiently  compre- 
hensive, toinclude  tieborough  of  Stamford:  therefore  these  acts  beinc  mane 
jnpnri  matrna,  it  is  clear  that  it  was  the  manifest  intention  of  the  legislature, 
that  the  word  ditiiiun  should  apply.  In  all  inch  placti,  as  arc  mentioned  id  the 
SI  &«.  '2.  c.  3;  they  therefore  held  that  this  order  could  not  be  raforcn  by 
'een  improperly  madron  the Unaanrcr of  the  dirisiosiof 


l^crtn'M,  '  6  Ter.  Kip.  2J" 
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#f  assize,  shall  be  binding  on  all  parties  whatsoerer,  and  no  per* 
ton  shall  be  allowed  a  greater  sum  than  according  to  such  rules* 
*.  9. 


Form  of  a  summons  from  a  justice  of  the  peace  to  girt  eridence. 

Monmouthshire.  I     To  the  constable  of  ■■  -  ■  - 

Whereas  complaint  hath  been  made  before  me  J  P,  esq.  cue 
pf  his  majesty's  justices  of  the  peace  in  and  for  the  said  county  of 
M,  that  [here  set  forth  the  offence]  and  that  W  W  is  a  mate- 
rial witness j  to  be  examined  concerning  the  sqme :  These  are 
therefore  to  require  you  to  summon  the  said  W  W  to  be  and  ap- 
pear before  me  of      ■        in  the  said  county  on  the   ■  day 

of  at  the  hour  of tfi  the — noon  of  the  same  day,  fa 

testify  the  truth  and  give  evidence  concerning  the  premises, 
ffc  rein  fail  not  under  the  pain  that  will  thereon  ensue.  Given 
under  my  hand  and  seal  the  -■  day  of  > 

Or  it  may  run  thus; 
Mr.EE, 

You  are  hereby  summoned  and  required  personally  to  be  and 
appear j  &c.  to  testify  the  truth  and  give  evidence  before  me 
Upon  a  certain  complaint  [or  information]  now  pending  be* 
fore  mey  and  peherejn  C  C  on  the  behalf  of  himself,  and  our  «j- 
vereign  lord  the  king  [or  the  parish  of  as  the  easels'] 

is  the  complainant  [or  ipformcr]  and  D  J)  the  defendant, 
Jlerein  fail  noty  $cf 

EXAMINATION. 

£KE  VIOUS  to  the  commitment  of  felons,  or  those  charged 
as  such,  there  are  required  three  things  ;  1st,  the  examination 
(I)  of  the  person  accused,  but  without  path  ;  2dly,  the  further 


9-*f 


{I)  f  he  form  of  an  examination, 

^Monmouthshire,  \     Tlic  examination  of  O  O,  late  of 

to  wit.  J  labourer ,  taken  before  me  J  P,  esquire  one  * 
of  his  majesty's  justices  of  the  peace  in  and  for  the  said  county^ 
fhis  •     ■       day  of  ■  in  the  ■  j  ■       year  of  the  reign  of 


*Tf  the  offence  is  bailable,  a.nd  the  party  is  admitted  to  bail,  it  must  be, 
f  before  tut-— and  ■  -two  of  liif  majesty's juiUC«s  of  tbe  pqjee  u\  audlof 
fhe  said  county,  one  of  us  being  oi*  nuoruuu" 


•nr  (Ul)  id tte  yWMc^r  md  ■■!■■ — ,  wfc  * 


-  jevmm,  with  the  frUmiomdm  AvSy,  Jaftaay,  •*! 
fTtf  —  %md9f+*  *miltmg  *— a  ^(b^PL< 

-«*«■ atojo/ .«rAr^(^ 

HFMtf*  40i.  mdwdntfemter  nUtr*   *f  dte  aalbr  af  ». 

oflhtgoodi  amd  chmtteU  -fhim  tie  -U?  It  :  he  the  mU  0 
0>^««  *i»  cimmismti^m  mom  token  bf»nrw[«*i.M  tk« 


(II  >  Tfce  font  of  (he  iafamCMa. 

T  7V  imformatiom  a/P  R,  t./*- 
J      f*t«*  o^wa  o«/A  *c/o/x   •«:,   dfc.   a*  a* 
fore. 

(Ill)  TVroismoa  and  i»m(  ottal  fora  of  > 

prottcaU  *ad  gite  naimcc,  agmal>L-  toDettvn,  r.  ns. 

Monmouth  (hire,  \  Be  it  remembered,  that  on  the  —  dog  ef— 

to  wit.  J     in  the year  of  the  reign  ef 

V  R,  of      •  in   the  laid  county   of ,yeomtm,  oom 

before  me  J  1',  esquire,  out  of  thcjuttire,  of  our  laid  torithe 
king,  assigned  to  keep  the  peace  in  tiad  for  the  tard  ctnmtt, 
end  acknowledged  himself  to  owe  to  our  'aid  lord  the  king  Ike 

mm  of of  good  and  laaj at  money  of  Great  Brilain,  to 

be  made  and  levied  of  hit  goods  and  chattels,  lands,  and  Um- 
ments,  to  the  use  of  our  said  lord  the  king,  hit  heirs  and  ree- 
ceuon,  if  he  the  said  P  R  tliaUfailin  the  condition  under  [at 
if  it  be  indorsed,  <±-iihin~]    Britten. 

dcknouledged  before  me,  J.  P. 

Whereas  one  0  O,  late  of ,  labourer,  vas   this  pre. 

tent  day  brought  before  thejaitite  abate  [or  if  it  be  indancd, 
teithin~\  mentioned,  by  the  abose  [or  sitliin]  bounden  P  R,  o*d 
uat  by  him  charged  with  the  feloniously    i/'-ding,  taking,  nd 

+  Orifit  u  ,a*  leading  atcay +,  at in /he  county  aforesaid,  one  gelding 

cm  onbrtp,  °S  a  bay. colour,  of  the  valudof—  — — ,  of  the  goods  and  that- 
*Mf.  "  dtiviug  fell  of  him  the  said  P  R,  whereupon  he  the  said  O  O  aas  «■• 

w»J."  milted  by  the  said  justice  to  the  common  gaol  at  • :  'l>e 

Coiuiitiok   of  the  above  [or  Vituix]  vrilten   recognizance  H 
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ttext  assizes  or  sessions  of  the  peace,  as  the  case  rehires,  t&fc 
former  to  appear  and  prefer  a  bill  of  indietknent,  tike  latter  to 
appear  and  give  evidence.  1  Hale's  Hist.  58$,  and  2  Hates 
Hist.  121. 

And'  then  the  same  justice,  before  whom  the  offender  be 
brought,  shall  make  his  mittimtis,  [for  the  forms  of  which,  see 
the  Title  COMMITMENT]  to  cary  the  offender  to  gaoT. 
Dalton,  e.  164. 

Or  if  such  offender  be  bailable  (and  there  bo  two  justices  of 
peace  present  together,  the  one  of  them  being  of  the  quorum J9 
after  such  examination  and  information  taken,  and  put  in  writ- 
ing, the  said  justices  of  peace  may  bail  such  prisoner.  J)alton9 
c.164. 

For  it  is  enacted  by  1  &  2  Phil.  #  Afar.  e.  13,  That  two  of 
more  justices  (1  Qu.),  or  one  of  the  said  justices,  before  they 
bail  a  person  apprehended  for  felony  (if  the  offence  is  bailable) 
shall  take  his  examination  and  the  information,  of  them  that 
bring  him,  of  the  fact  and  circumstances  thereof 9  and  the  soma 
or  as  much  thereof  as  shall  be  material  to  prove  the  felony , 
shall  put  in  writing;  which  examination  they  shall  certify  (to- 
gether with  the  bailment)  at  the  next  ^general  gaol  delivery  y  tb 
be  holden  within  the  limits  of  their  commission,  s.  4. 

Which  examination  being  voluntary,  and  sworn  by  the  jus. 
ticc  or  his  clerk  to  be  truly  taken,  may  be  given  in  evidence 
against  the  party  confessing,  but  not  against  others.  I  Hole's 
Hist.  585.  2  Hawk.  c.  46.  s.  3. 

So  also  may  the  information  of  the  prosecutor  or  witnesses 
(being  upon  the  trial  sworn  by  the  justice  or  his  clerk  to  be 
truly  taken),  be  given  in  evidence  agaiust  the  prisoner,  if  the 
witness  be  dead,  not  able  to  travel,  or  kept  out  of  the  way  by 
the   prisoner.     ]  Hale's    Hist.  586.  2  Hawk.  c.  46.  s.  3. 

But  if  such  examination  and  information  be  not  reduced  into 
writing,  and  returned  to  the  court,  the  particulars  thereof  can. 
not  be  given  in  evidence  viva  voce  ;  for  the  statutes  do  not  leave 
the  putting  of  the  matter  into  writing,  to  the  optiou  of  the 
magistrate :  but  they  say,  that  he  shall  do  it ;  and  the  directions 


therefore  such,  that  if  the  said  PR(/o  and  shallH  at  the  next 
general  quarter  sessions  of  the  peace  [or  gaol  delivery ,  as  the 
case  is],  to  be  holden  in  and  for  the  said  county,  prefer  or 
cause  to  be  jtref erred,  one  bill  of  indictment  of  the  said  felony 
against  the  said  O  O,  and  shall  then  and  there  also  give  evi- 
dence concerning  the  same,  as  well  to  the  juror's  that  shaft  then 
enquire  of  the  said  felony,  as  also  to  them  that  shall  pars  upon 
the  trial  of  the  said  O  0>  then  the  said  recognizance  shatt  bis 
void}  or  otherwise  stand  and  remain  in  full  force  ana\  effect. 
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of  tlii-.  law  ought  not  to  be  dispensed  with.  Jacob1*  Ca»ti 
UacbS  Cr.  L.  4&S. 

And  this  has  been  repeatedly  laid  down  bythe  judges ;  and  io 
Fearthire's  case,  which  was  an  indictment  fof  a  misdemtaiur ; 
I.urd  Manrjkld  said,  Tliat  it  was  the  iudispensibje  duty  of 
rvcry  justice  of  peace,  to  lake  all  charges,  of  whatsoercr  naluif, 
kind,  in  complexion  they  may  be,  in  writing,  Leueh's  Ci .  L. 
4JC. 

And  the  justices,  shall  have  potter  to  bind  by  recognizance,  nil 
inch  at  do  declare  tint)  thing  material,  Io  prove  the.  offence,  t* 
appear  at  the  next  general  gaol  delivery,  to  be  balden  uitkra 
the  county,  ahcre  the  trial  shall  tic  ;  then  and  there  to  girt  evi- 
dence against  the  parti/,  and  Haiti  certify  inch  recognizance,  t* 
like  maimer;  and  if  they  offend  in  ant/  thing  herein,  they  shall 
be  fined  bu  the  justices  of  gaol  delivery.  1  fit  4  Phil.  &  Mil. 
c.  }S.  ».  h. 

Tho  j  hi  tire  may  cause  the  witnesses  to  be  brought  before 
nitu  by  his  warrant  (IV)   for  that   purpose.      Datton,  e.  1CJ. 

And  if  the  prosecutor  or  «iti«'*scs  refuse  to  be  bound  oii'r, 
the  justice,  fur  such  refusal,  may  commit  them  lo  gaol.  1  JMt  > 

Wn.  ana. 

But,  hating  taken  such  examination,  information,  ami  ie. 
cojini/.ance,  it  hath  heen  generally  thought  adviseable,  fur  the 
juilices  io  proceed  no  farther  in  relation  to  the  felony,  thoti'h 
vithin  their  commission,  unless  it  be  petit  larceny  only.  %HaxL. 
c  S.  j.  33. 

And  by  2  &  3  Phil.  #  3Ittr.  c.  10,  fit  like  manner,  vAett 
the  person  is  not  bailed,  but  committed  to  z^ard,  the  justice  or 


(IV)  The  form  of  a  warrant  for  a  witness. 

Monmouthshire,  1    —     ,,  .  ,, 

to  wit.         f      °      e  constaWe  of 

Whereas  oath  hath  been  made  before  me  J  P,  esquire  one  of 
his  majesty's  justices  of  the  peace  in  and  for  the  said  coring, 

by  P  K  of ,  that  he  the  said  P  R  was  lately  robbed  el 

y  and  that  he  hath  good  cause  to  believe  that  W  W  of 
•  '  —  ft  a  material  witness  to  prove  by  whom  the  said 
robbery  teas  committed:  These  are  therefore  to  require  voa 
to  cause  the  said  W  W  forthwith  to  come  before  me,  to  git* 
such  information  and  evidence  us  he  knojsefh  concerning  th* 
said  offence,  that  such  further  proceedings  may  be  had  therein 
as  to  tin  law  doth  appertain,  Gircn  under  my  hand  and  «•> 
*t in  the  said  county,  the  —  ■■-  day  of 
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justices  who  commit  him,  shall,  before  such  commitment,  take  the 
tike  examination  and  information,  and  shall  put  the  same  in 
vcriting,  within  two  days  after  the  said  examination,  and  shall 
in  like  manner  bind  over  the  witnesses,  and  certify  the  whole  as 
above.    s.  2. 

And  in  order  to  take  such  examination,   if,  by  some  reason-  ncmnndinf  for 
able  occasion,  the  justice  cannot,  at  the  return  of  the  warrant,  further  exmii- 
take  the  examination,  he  may  by  word  of  mouth  command  the  union. 
constable,  or  any  other  person,  to  detain  in  custody  the  prisoner 
till  the  next  day,  and  then  to  bring  him  before  the  justice  for 
further  examination  ;  and  this  detainer  is  justifiable  by  the  con- 
stable or  any  other  person,   without  shewing  the  particular 
cause  for  which   he  was  to  be  examined,. or  any  warrant  in 
writing.     1  Hale's  Hist.  585.     2  Hale's  Hist.  123. 

But,  the  time  of  detainer  must  be  -reasonable,  therefore  a 
justice  cannot  justify  the  detainer  of  such  person  sixteen  or 
twenty  days,  in  order  to  such  further  examination.  1  Hale's 
Hist.  586. 

And,  in  the  case  of  Scavage  and  Tateham,  it  was  adjudged,  Discharging 
that  the  time  of  detainer  must  not  exceed  three  days.     Cro.  prisoners. 

And,  if  a  prisoner  be  brought  before  a  justice  of  peace,  ex- 
pressly charged  with  felony,  by  the  oath  of  the  party,  the  jus* 
tice  cannot  discharge  him,  but  must  bail  or  commit  him.  2  Hale's 
Hist.  121. 

But  if  he  be  charged  with  suspicion  only  of  felony,  yet  if 
there  be  no  felony  at  all  proved  to  be  committed,  or  if  the  fact 
charged  as  a  felony,  be  in  truth  no  felony  in  point  of  law,  the 
justice  of  peace  may  discharge  him ;  as  if  a  man  be  charged  with 
felony,  for  stealing  a  parcel  of  the  freehold,  or  for  carrying 
away,  what  was  delivered  to  him,  and  such  like,  for  which, 
though  there  may  be  cause  to  proceed  civilly  against  him,  or  to 
bind  him  over  as  for  a  trespass,  the  justice  may  discharge  him 
as  to  felony,  because  it  is  not  felony.     2  Hale's  Hist.  121. 

Yet  if  a  man  be  killed  by  another,  though  it  be  by  misad- 
venture or  se  defendendo  (which  is  not  properly  felony),  or  in 
making  an  assault  upon  a  minister  of  justice,  in  the  execution  of 
his  office  (which  is  not  at  all  felony),  yet  the  justice  ought  not 
to  discharge  him,  for  he  must  undergo  his  trial  for  it ;  and  there- 
fore he  must  be  committed,  or  at  least  bailed.  2  Hale's  Hist.  121. 

And  the  like  is  to  be  done,  where  any  felony  hath  been  com. 
mitted,  and  one  is  brought  before  a  justice  and  charged,  under 
circumstances,  upon  suspicion  thereof,  though  it  shall  appear  to 
the  justice  that  the  prisoner  is  not  guilty  thereof;  for  it  is  not 
fit,  that  a  man  once  arrested  and  charged  with  felony  (or  sus- 
picion thereof)  should  be  delivered,  upon  any  man's  discretion, 
without  further  trial.  Dallon,c.  164.  Cromp.  34.  Lamb.  229. 

END  Of  THE  FIRST  TOLUME. 
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